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CHANCELLOR  WALWORTH'S 

ADDRESS    TO    THE    BAE, 

ON  ASSUMING  THE  DUTIES  OF  HIS  OFFICE. 
DeKvered^riTlsS^  1828. 


Gentlemen  of  the  Bar: 

In  assuming  the  duties  of  this  highly  responsible  station,  which  at 
some  future  day  would  have  been  the  highest  object  of  my  ambition, 
permit  me  to  say,  that  the  solicitations  of  my  too  partial  friends,  rather 
than  my  own  inclination  or  my  own  judgment,  have  induced  me  to 
consent  to  occupy  it  at  this  time. 

Brought  up  a  farmer  until  the  age  of  seventeen,  deprived  of  all  the 
advantages  of  a  classical  education,  and  with  a  very  limited  know- 
ledge of  Chancery  law,  I  find  myself  at  the  age  of  thirty-eight,  sud- 
denly and  unexpectedly  placed  at  the  head  of  the  judiciary  of  the 
State ;  a  situation  which  heretofore  has  been  filled  by  the  most  able  and 
experienced  members  of  the  profession. 

Under  such  circumstances,  and  when  those  able  and  intelligent 
judges,  who  for  the  last  five  years  have  done  honor  to  the  bench  of  the 
Supreme  Court,  all  decline  the  arduous  and  responsible  duties  of  this 
station,  it  would  be  an  excess  of  vanity  in  me,  or  any  one  in  my  situa- 
tion, to  suppose  he  could  discharge  those  duties  to  the  satisfaction  even 
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of  the  most  indulgent  friends.  But  the  uniform  kindness  and  civility 
with  which  I  have  beqp  treated  by  every  member  of  the  profession, 
and  in  fact  by  all  classes  of  citizens,  while  I  occupied  a  seat  on  the 
bench  of  the  Circuit  Court,  afford  the  strongest  assurance  that  your 
best  wishes  for  my  success  will  follow  me  here.  And,  in  return,  I  can 
only  assure  you,  that  I  will  spare  no  exertions  in  endeavoring  to  deserve 
the  approbation  of  an  enlightened  bar,  and  an  intelligent  community. 
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CASES  IN  CHANCERY. 


YAH  BSKflBKLASB  AM)  OTHERS  V.  MORRIS. 

A  receipt  is  always  susceptible  of  explanation. 

An  agent  being  dead,  a  written  statement  of  an  aoooont  made  by  him  at  toe 
time  of  a  settlement,  is  evidence  against  the  principal. 

Die  probate  of  a  will  of  personal  property,  is  evidence  of  the  due  execution 
of  the  will. 

Che  assignment  by  a  trustee,  as  security  for  his  private  debt,  of  a  bond  am 
mortgage  belonging  to  the  trust  fond,  will  make  such  trustee  chargeable 
tor  the  value  of  such  bond  and  mortgage  at  the  time  of  such  assignment^ 
with  interest  thereon. 

And  such  trustee  will  be  so  chargeable,  although  the  mortgagor  should,  sub- 
sequent to  such  assignment,  become  insolvent,  and  the  mortgaged  pre- 
■Usee  be  tnsnfflriwrt  to  discharge  the  mortgage  debt 

Where  letters  of  administration)  with  the  will  annexed,  are  granted,  and  the 
will  having  been  made  in  a  foreign  country,  remains  as  a  record  in  some 
public  office  there,  the  proper  course  is  to  annex  an  authenticated  copy  of 
the  will  to  the  letters  of  admmistratbn. 

The  bill  in  this  cause  was  filed  against  the  defendant  for  1828,  April  28. 
an  account,  as  trustee  of  John  Cullen,  deceased ;  James 
Van  Bensselaer,  one  of  the  complainants,  being  the  admin* 
istxator  with  the  will  annexed,  and  the  other  complainants 
the  devisees  and  legatees  of  Cullen.  The  principal  ques 
tion  in  the  cause  was,  whether  the  avails  of  26  lots  of  Ian 
in  the  city  of  Albany,  belonging  to  the  trust  fund,  were  in* 
eluded  in  a  settlement  of  the  trust  property  made  on  the  11th 
November,  1822,  between  James  Van  Bensselaer,  one  of 
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1828.       the  complainants,  and  Arthur  Breese,  the  attorney  and  agent 
Ynn    Bonnro"  of  the  defendant ;  at  which  time  Van  Rensselaer  gave  Breese 
]aar        a  receipt  in  full  of  all  demands  against  the  defendant,  as  the 
Mbrrta.      trustee  of  Cullen.    The  defendant  in  his  answer,  admitted 
that  he  did,  in  1814,  assign  to  one  Lenox,  as  collateral  secu- 
rity for  his  private  debt,  a  bond  and  mortgage  taken  from 
[*14]  *the  purchaser  on  the  sale  of  the  Albany  lots.     The  mort- 

gagor afterwards,  in  the  year  1817,  became  insolvent 
Cullen  died  at  Aux  Cayes,  in  the  island  of  St  Domingo. 
Previous  to  his  death,  he  made  his  will.  The  executor 
named  in  the  will  renounced,  and  letters  of  administration 
were,  on  the  2d  September,  1820,  granted  to  James  Van 
Rensselaer,  by  the  court  of  probates  of  this  state. 

Piatt,  for  complainants. 

Kane,  contra,  cited  Fan  Devort  v.  Smith,  (2  Caines,  155;) 
Utterson  v.  Mair,  (2  Ves.  jun.  95 ;)  Alsager  v.  Rowley,  (6 
Ves.  748;)  Burroughs  v.  Elton,  (11  Ves.  29 ;  1  Mad.  80;) 
Chambers  v.  Ooldwin,  (9  Ves.  266 ;)  Taylor  v.  Hayling,  (2 
Brown's  Ch.  C.  435 ;)  Taybr  v.  Hayling,  (1  Cox,  435 ;)  Drew 
v.  Porter,  (1  Sch.  &  Le£  182,  192 ;)  Fairlie  v.  Hastings,  (10 
Ves.  123 ;)  (Bull.  K  P.  282 ;  1  Phil.  Ev.  207 ;)  AUand  v. 
Jordan,  (1  Vern.  161 ;)  Anderson  v.  Matiby,  (2  Ves.  jun. 
243 ;  Dunbar  v.  Lem  and  others,  (6  Brown's  Par.  C.  503;) 
Chappedelane  v.  Decheneaux,  (4  Cranct,  309,  per  Marshall, 
C.  J. ;)  Willis  v.  Jernegar,  (2  Atk.  251 ;)  Ticket  v.  Short, 
(2  Ves.  sen.  239 ;)  Freeland  v.  Heron  and  others,  7  Cranch, 
147 ;)  Chambers  v.  Ooldwin,  (5  Ves.  837 ;)  Gray  v.  Min~ 
nethrope,  (3  Ves.  103  ;)  Pickering  v.  Lord  Stamford,  (2  Ves. 
jun.  280,  582-S  ;)  Mad.  79. 

The  Chancellor  : — From  the  exhibits  and  proofs  in  this 
case,  taken  in  connection  with  the  defendant's  answer,  there 
cannot  be  a  doubt  that  no  specific  settlement  or  account  has 
ever  been  made  or  rendered,  in  relation  to  the  twenty-six  lots 
of  land  in  Albany.    It  is  not  even  pretended  by  the  defend* 
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ant  in  his  answer.    He  says,  generally,  that  the  first  receipt       1*3& 
embraced  transactions  relative  to  the  trust  property.    But  Van    Renese- 
his  letter  of  November,  1826,  even  as  explained  by  his  an-        ^ 
swer,  shows  clearly  that  it  could  not  have  been  settled  at      Monia. 
the  time  of  giving  the  first  receipt,  although  the  bond  and 
mortgage  of  Kane  had  at  that  time  been  assigned  to  Lenox. 
I  am  equally  well  satisfied  it  was  not  included  in  the  settle- 
ment with  Breese.  Although  the  terms  of  the  receipt  given 
on  that  occasion  by  Yan  Rensselaer,  may  be  broad  enough  to 
♦cover  a  general  settlement  of  the  trust  property,  yet  the  [*15] 

same  language  might  well  have  been  used,  if  a  settlement 
of  the  Crosby  manor  concern,  only,  was  intended  by  the 
parties.  It  is  not  an  instrument  of  which  the  court  is  bound 
to  give  a  legal  construction,  which  must  be  conclusive  as  to  # 

the  intent  A  receipt  is  always  subject  to  explanation, 
and  to  have  its  general  terms  narrowed  down  by  proof 
<diund&\Y]  Although  the  defendant  in  his  answer  to  the 
bill,  insists  that  there  was,  at  that  time,  a  final  settlement 
of  the  whole  subject,  he  cannot  be  considered  as  swearing 
to  a  fact  within  his  own  knowledge.  He  was  not  present, 
and  undoubtedly  refers  to  the  receipt  taken  by  his  agent, 
as  the  evidence  which  has  satisfied  his  mind  that  it  was  a 
general  settlement.  If  he  had  so  considered  it  in  Novem- 
ber, 1826,  he  would  not  have  written  the  letter  of  that  date ; 
and  although  he  did  not  then  recollect  the  terms  of  the 
receipt,  if  he  had  ever  heard  from  his  agent  that  he  had 
settled  for  the  Albany  lands,  that  circumstance  would  not 
have  been  so  soon  effaced  from  his  memory.  Again ;  it 
does  not  appear  by  the  power  of  attorney,  which  is  among 
the  exhibits,  or  otherwise,  that  Breese  ever  had  anything  to 
do  with  the  Albany  lots.  Independent,  therefore,  of  the 
written  statement  of  the  agent,  who  died  more  than  a  year 
before  this  controversy  commenced,  I  should  be  satisfied 

[1]  1  Cowen  k  Hfll'e  notes  to  Phil  Ev.  381;  2  id.  581,  682;  PuHery. 
Crittenden,  9  Conn.  401 ;  otherwise  if  the  receipt  is  in  the  nature  of  a  con- 
tract; Goodyearr.  Ogdm,  4Hffl,  N.  T.  B.  104;  Dawtonr.  Kittle,  id.  101 
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lm  the  Albany  landa  were  not  included  in  the  settlement  But 
Yul  Bam*  Mr.  Breeze's  written  statement  of  the  account  is  conclusive 
as  to  that  feet,  and  I  can  see  no  legal  objection  to  its  ad* 
mission  as  evidence.  I  think,  under  the  circumstances  in 
which  it  is  found,  it  must  be  taken  to  be  the  statement  of 
the  account,  as  entered  on  the  agency  book  at  the  time  of 
the  settlement,  and  therefore  a  part  of  that  settlement  If 
so,  it  certainly  would  be  legal  evidence  against  the  prin- 
cipal, if  the  agent  was  now  living;  it  being  part  of  the  re* 
0wte.[l]    (1  Phil.  Ev.  77.) 

It  is  objected,  on  the  part  of  the  defendant,  that  there  is 
no  proof  of  the  will  of  John  Cullen.    This  objection  is  oqa 
of  form,  rather  than  of  substance.    Mrs.  Van  BensseUer} 
,  being  the  only  surviving  relative  of  her  brother,  at  the 

tune  of  his  death,  if  she  and  her  children  are  not  entitled 
to  the  property  under  the  will,  she  would  be  entitled  to  the 
[*16]  whole  *under  the  statute  of  distributions.    But  the  probate 

of  a  will  of  personal  property  is  at  least  prima  facie,  if  not 
conclusive  evidence  of  the  due  execution  of  the  wilL  [2]  In 
Bailie  v.  BuUerfoeld,(a)  Lord  Kenyon  held  that  probate  being 
granted  as  of  a  will  and  codicil,  it  was  conclusive  evidence, 
as  to  the  feet  of  there  being  two  distinct  instruments.  The 
letters  of  administration,  with  the  will  annexed,  granted  by 
the  late  court  of  probates,  is  somewhat  informal,  but  is 
sufficient  to  render  it  valid,  until  revoked.  I  am  bound  to 
presume  that  the  will  annexed  to  the  letters  of  administra- 
tion was  duly  proved,  that  the  court  had  legal  evidence  of 
the  correctness  of  the  translation,  and  that  the  original  will 
was  so  situated  that  it  could  not  be  obtained  here.  It  being 
made  before  a  notary,  in  an  island  where  the  civil  or  French 
law  prevails,  the  original,  probably,  must  always  remain 
there  as  one  of  the  records  of  his  office.    In  such  a  case,  the 

(a)  1  Cox's  Ca.  392. 

[1]  1  Fhfl.  St.  (3d  ed.)  36i. 

[t]  Gbttmr.  Boss,  2  Paige,  396;  Bogordm  t.  Clark,  4  id.  693. 
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proper  course  is  to  annex  an  authenticated  copy  to  tto  let- 

tors  of  administration,  Tb*?eeHr 

It  must,  therefore,  be  referred  to  ft  matter,  to  tan  am  T' 
account  between  the  parties  in  relation  to  one  fourth  of  the 
proceeds  erf  the  Albany  lots.  I  do  not  think  the  oomplainr 
ant*  have  ebown  enongh  in  this  ease  to  authorise  the  opt*- 
ing  of  the  account  generally.  The  assignment  of  Kane's 
bond  and  mortgage  to  Lenox,  for  the  private  debt  of  the 
defendant,  was  such  an  unwarrantable  nee  of  the  trust  fund, 
as  to  make  him  chargeable  with  the  actual  value  of  one 
fourth  of  that  bond  and  mortgage,  at  the  time  of  such  a* 
aifnment,  with  the  interna*  thereon  from  that  time. 

The  question  of  costs,  and  ether  questions  and  directions 
are  xeamved. 


*Thx  Psoras  v.  Norton  xsj>  crama— Thb  Sami  *         [*17] 

Tee  Sams, 

Asa  general  rule, a  reoerrw  should  not  be  annotated  without  notice  to  the 

parties  interested. 
Bat  this  role  is  subject  to  exceptions  in  special  oases,  where  irreparable 

Injwy  trooM  be  sustained  by  the  delay. 
feaicoBiwwfflbeafpliiftaivia^n  appnaatku  at  the 

complainant)  where  the  defendant  baa  absconded,  to  prevent  Barrios  tf  tb» 

gobpeena  to  appear  and  answer  the  biU:  or  has  left  the  state,  and  is  net 

expected  to  return  for  several  months,  and  has  no  residence  or  place  of 

business  where  a  subpoena  can  be  served. 
The  defendant,  however,  has  a  right  afterwards,  to  apply  for  relief  against 

the  orto  appoint^  snehraoairer. 

The  Chancellor: — In  these  cases,  application  is  made  April  28fh. 
for  the  appointment  of  a  receiver  of  the  rents  and  profits  of 
certain  lots  in  the  city  of  New  York,  which,  by  inquest  of 
office,  have  been  found  to  have  escheated  to  the  people  of 
this  state. 

The  facts  disclosed  in  the  respective  bills,  together  with 
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1*2*.  the  affidavits  on  which  the  motions  are  founded,  show  the 
The  People  propriety  and  necessity  of  the  appointment ;  and  the  only 
H^Jp^  difficulty  in  my  mind  has  been  in  relation  to  want  of  no- 
tice to  the  defendant  Norton.  As  a  general  rule,  a  receiver 
should  not  be  appointed  without  notice  to  the  opposite 
party;  but  that  rule  must  be  subject  to  exceptions  in 
special  cases,  where  irreparable  injury  would  be  sustained 
by  one  or  both  parties,  by  such  delay.[l]  In  Maguire  v. 
AUcn,  (1  Ball  &  Beatty,  75,)  a  receiver  was  appointed  on 
the  application  of  the  plaintiff;  where  the  defendant  had 
absconded  to  prevent  service  of  the  subpoena  to  appear 
and  answer  the  bill  In  these  causes,  the  defendant,  who 
has  traversed  the  finding  of  the  jury,  has  left  the  state,  and 
is  not  expected  to  return  for  several  months,  and  has  no 
residence  or  place  of  business,  where  a  subpoena  can  be 
served.  His  solicitor,  who  was  employed  on  the  traverse, 
on  being  applied  to,  refuses  to  appear  or  do  anything  in 
these  cases,  on  the  ground  that  he  is  not  authorized ;  and 
[*18]  it  is  necessary  that  *the  receiver  should  be  appointed  with- 

out delay,  to  collect  the  rents  of  the  tenants,  which  may 
be  lost  by  a  delay  of  a  few  days. 

Under  these  circumstances,  I  think  these  are  proper 
cases  for  the  court,  in  the  exercise  of  a  sound  discretion,  to 
dispense  with  the  formality  of  the  notice,  and  make  ex 
parte  orders  for  the  appointment  of  receivers ;  saving  to 
the  defendant  the  right  hereafter  to  apply  for  relief  against 
the  order,  if  he  can  show  any  good  reason,  on  the  merits, 
for  discharging  the  same. 

[11  Saruybrd  y.  Sinclair,  8  Paige  373;  (M*on t.  Mcrtm,  id.  481. 
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1828. 
McLaren 

McLaken  v.  Hopkins,  impleaded  with  Carpenter.       Hopkins. 

Where  the  only  interest  a  witness  has  in  a  cause  in  which  he  is  sworn,  is  in 
the  question,  the  objection  goes  to  his  credibility,  and  not  to  his  compe- 
tency. 

An  interest  to  exclude  a  witness  from  being  sworn,  must  be  a  direct  interest 
in  the  event  of  the  suit 

Where  M.  purchased  the  interest  of  C.  in  certain  mortgaged  premises  under 
a  judgment  and  execution,  in  a  suit  by  M.  against  H.,  who  pretended  to 
hold  a  subsisting  mortgage  against  the  premises  given  by  G,  it  was  held 
that  C.  on  being  released  by  M ,  was  a  competent  witness  to  prove  that 
the  mortgage  had  been  paid.[l] 

This  cause,  and  the  previous  proceedings  in  it,  are  con-  April  28th. 
tained  in  4  Cowen's  R  667,  and  1  Hopkins'  R  576. 

The  Chancellor: — This  cause  has  been  repeatedly 
befoTe  this  court,  and  once  before  the  Court  of  Errors.  (4 
Cowen's  Rep.  667.)  In  pursuance  of  the  order  of  this 
court,  of  the  25th  of  August,  1825,  (1  Hopkins'  Rep.  579,) 
made  by  the  consent  of  the  parties,  a  feigned  issue  was 
awarded,  to  determine  the  question  whether  the  mortgage, 
which  is  the  subject  of  controversy  in  this  suit,  was  paid 
and  satisfied  to  Hopkins,  by  Enos  Cook  the  mortgagor. 
This  issue  was  tried  before  Judge  Throop,  at  the  Onon- 
daga circuit,  in  October,  1826 ;  when  the  jury  found  that 
the  mortgage  had  *been  paid.  A  motion  is  now  made  by 
Hopkins  for  a  new  trial ;  which  is  submitted  on  written 
briefe,  and  the  following  points  alone  are  relied  on  by  the 
defendant's  counsel ; 

1st  That  Enos  Cook  was  an  incompetent  witness  for  the 
plaintiff)  on  the  ground  of  interest. 

2d.  That  the  verdict  was  against  evidence. 

[1]  By  sees.  398,  399,  of  the  N.  T.  Code,  interest  will  not  exclude  a  wit- 
ness, unless  he  is  a  party,  or  the  person  for  whose  immediate  benefit  the  suit 
«  brought    See  Washington  Bank  v.  Palmer,  2  San£  L.  C.  Bep.  686. 

Vol.  I.  2  ' 
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1W8.  Cook,  who  is  insolvent,  and  by  whom  the  mortgage  was 

given  to  secure  the  payment  of  a  previous  bond,  was  called 
as  a  witness  for  the  plaintiff,  who  had  purchased  his  interest 
in  the  mortgaged  premises  under  a  judgment  and  execu- 
tion. Being  objected  to  by  the  defendant's  counsel,  the 
plaintiff  executed  to  the  witness  a  formal  release  of  all 
claim  which  she  had  or  might  have  against  him  on  account 
of  the  mortgaged  premises,  and  the  judge  then  decided  he 
was  a  competent  witness.  In  this  opinion  of  the  circuit 
judge,  I  fully  concur.  The  only  interest  which  Cook  could 
have,  after  the  release,  was  an  interest  in  the  question, 
which  would  go  to  his  credibility,  and  not  to  his  com- 
petency. Under  the  particular  circumstances  of  this  case, 
it  may  be  even  doubtful  whether  his  interest  in  the  ques- 
tion is  not  equally  balanced.  It  has  been  so  repeatedly 
decided  in  our  own  courts  that  nothing  but  a  direct  interest 
in  the  event  of  the  suit  will  disqualify  a  witness,  that  it  is 
unnecessary  to  waste  time  in  discussing  that  question. 
Cook's  rights  cannot  be  affected  by  the  event  of  this  suit 
Even  if  the  mortgage  is  ordered  to  be  delivered  up  and 
cancelled,  he  will  still  be  liable  to  Hopkins  on  his  bond,  or 
on  his  contract  of  the  26th  of  February,  1816 ;  and  the 
decree  in  this  cause  could  not  be  given  in  evidence  in  his 
favor  to  defeat  a  recovery. 

On  the  other  point,  I  am  fully  satisfied  with  the  verdict 
of  the  jury.  This  court  undoubtedly  has,  in  most  cases, 
the  right  to  determine  the  facts,  without  the  intervention  of 
a  jury ;  and  even  after  a  feigned  issue  awarded  and  tried, 
may  award  new  trials,  until  it  is  perfectly  satisfied  with  the 
verdict.  But  on  a  mere  question  of  fact,  the  court  ought 
to  be  dissatisfied  with  the  finding  of  the  jury,  or  have  some 
reason  to  believe  injustice  has  been  done,  before  it  grants  a 
new  trial.  So  far  from  being  dissatisfied  with  the  verdict 
in  this  case,  I  think  the  court  must  have  come  to  the  same 
[*20]  conclusion,  if  it  *had  decided  the  facts  without  the  aid  of 

a  jury.  The  positive  testimony  of  Cook  is  very  strongly 
corroborated  by  that  of  Mosely  and  Sergeant,  laying  out 
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*  of  view  the  testimony  of  Giddings,  whose  credibility  is       1W8. 
6omewhat  shaken.    The  settlement  made  with  Cook,  in        Fish 
January,  1817,  and  the  declarations  made  by  him  after  he    ^m^ 
^was  insolvent,  and  when  his  property  had  been  sold  and 
bid  in  by  the  plaintiff  under  her  judgment,  can  have  but 
little  weight,  when  placed  in  opposition  to  the  positive  tes- 
timony of  the  witnesses,  and  the  common  sense  view  of  the 
contract  of  February,  1816,  when  neither  party  had  any 
interest  in  giving  a  false  coloring  to  that  transaction. 

On  the  whole,  I  am  perfectly  satisfied  with  the  verdict,  t 

both  on  the  question  of  law  and  the  matters  of  fact ;  and 
a  new  trial  is  consequently  refused. 


Fish  v.  Howland  and  others. 

Where  it  is  sought  to  charge  lands  with  a  legacy,  it  seems  that  the  legatee  is  a 
necessary  party. 

Although  one  legatee  may  file  a  bill  in  favor  of  himself  and  all  others  who 
might  choose  to  come  in  under  the  decree,  yet  the  bill  must  state  the  fact 
that  it  is  filed  in  behalf  of  the  complainant  and  all  others,  Ac. 

Where  a  trustee  prosecutes  a  claim  for  the  benefit  of  the  cestui  que  trust,  the 
latter  must  be  made  a  party. 

A  grantor  of  lands  has  an  equitable  lien  on  the  estate  sold  for  the  payment 
of  the  purchase-money ;  and  this  lien  is  not  waived  by  the  grantor's  taking 
the  mere  personal  security  of  the  purchaser  only,  unless  there  is  an  express 
agreement  between  the  parties  that  the  equitable  lien  be  waived.  But 
wherever  any  security  is  taken  on  the  land  sold,  or  otherwise,  for  the 
whole  or  a  part  of  the  purchase-money,  the  equitable  lien  will  be  waived, 
unless  there  is  an  express  agreement  that  it  shall  be  retained. 

So  the  lien  is  waived  where  a  note  or  bond  is  taken  of  the  vendee  for  the 
purchase-money,  in  which  a  third  person  joins  as  security. 

likewise,  if  the  vendee  sells  to  a  third  person,  without  notice,  the  lien  is 
lost 

On  the  10th  day  of  February,  1813,  Samuel  Howland,  May  isth. 
then  about  86  years  of  age,  conveyed  his  ferm  to  the  de- 
fendant, Daniel  Howland,  his  grandson,  with  whom  he 
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1828.       expected  to  reside  the  remainder  of  his  life ;  and  took  back 
Rah        a  life  lease,  at  a  nominal  rent.     He  also  took  from  Daniel 
Howland.    a  bond  °^  ^e  *same  date,  which,  after  reciting  that  the 
farm  was  leased  to  Samuel  Howland,  during  his  natural 
life,  with  the  intent,  however,  that  Daniel  should  occupy  it 
so  long  as  he  should  maintain,  sustain  and  decently  sup- 
port his  grandfather,  during  his  natural  life,  was  con- 
ditioned to  pay  to  Jonathan  Howland  $340,  as  a  legacy 
from  Samuel  Howland,  within  one  year  from  the  death  of 
*  the  said  Samuel.    The  mother  of  Daniel  Howland,  together 

with  her  children,  continued  to  reside  on  the  farm,  Daniel 
and  Pontus  taking  charge  of  the  same,  and  their  grand- 
father resided  with  them  until  November,  1819;  when 
Daniel,  having  become  intemperate  and  troublesome,  the 
old  gentleman  left  them  and  went  to  reside  with  his  son 
in  law,  the  complainant,  who  supported  him  till  his  death,  in 
1825.  In  1816,  Daniel  conveyed  to  Pontus,  his  brother, 
one  half  of  the  farm,  on  the  same  terms  and  conditions  as 
those  on  which  he  received  it,  and  took  from  him  a  bond, 
as  to  one  half  of  the  legacy,  &c,  similar  to  that  which  had 
before  been  given  to  the  grandfather,  by  himself.  On  the 
16th  of  November,  1819,  while  Daniel  was  confined  by  a 
broken  leg,  the  complainant,  as  he  alleges,  by  direction  of 
Samuel  Howland,  went  to  the  house  on  the  farm,  where 
the  Howlands,  with  their  mother,  resided,  and  procured 
from  Daniel  an  assignment  of  the  bond  of  Pontus  How- 
land ;  and  also  obtained  from  him  the  original  deed  from 
Samuel  Howland,  with  a  release  thereon,  in  the  words  and 
figures  following :  "  Know  all  men  by  these  presents,  that 
I,  Daniel  Howland,  of  the  town  of  Washington,  have 
remised,  released  and  forever  discharged,  and  by  these 
presents,  do,  for  me,  my  heirs,  executors  and  administrators, 
remise,  release  and  forever  discharge  Samuel  Howland,  of 
the  same  town,  his  heirs,  executors  and  administrators,  of 
and  for  all  and  all  manner  of  actions,  suits,  debts,  dues, 
sums  of  money,  accounts,  recognizances,  bonds,  bills, 
specialties,  covenants,  contracts,  controversies,  agreements, 


CASES  IN  CHANCERY.  21 

claims  and  demands  whatever,  in  law  and  equity,  which       1828. 
against  the  said  Samuel  Howland  I  ever  had,  now  have,  or        Fish 
which  I,  my  heirs,  executors  or  administrators  hereafter    Howiuad. 
can,  shall  or  may  have,  for,  upon  or  by  reason  of  any 
matter,  cause  or  thing  whatsoever,  *from  the  beginning  of  [*22] 

the  world  to  this  day  of  the  date  of  these  presents.    Dated 
November  the  16th,  in  the  year  1819. 

Daniel  Howland,  [l.  s.] 
Witness  present,  Peter  Fish,  Eanny  Howland. 

The  complainant  alleges  that  the  above  release  was  ex&- 
cuted  in  pursuance  of  an  agreement  with  Daniel  to  recon- 
vey  the  farm,  and  was  intended  as  a  reconveyance.  The 
defendants  deny  that  any  such  agreement  was  made,  or 
that  Daniel  ever  intended  to  reconvey  the  farm  ;  but  they 
allege,  that  at  the  time  of  the  date  of  the  release,  Daniel  was 
deranged,  in  consequence  of  the  pain  arising  from  his  broken 
limb,  and  that  they  are  informed  and  believe,  that  during 
such  derangement,  the  complainant  fraudulently  procured 
the  possession  of  the  deed,  and  procured  from  Daniel  his 
signature  to  the  release,  and  to  the  assignment  of  the  bond 
of  Pontus  Howland.  Fanny  Howland,  the  mother  is  dead ; 
and  Peter  Fish,  the  other  subscribing  witness  to  the  assign- 
ment and  release,  is  the  complainant  in  this  cause.  On  the 
22d  of  November,  1819,  Samuel  Howland  made  his  will, 
and  charged  his  debts  upon  his  real  estate  ;  gave  a  legacy 
of  $340  to  Jonathan  Howland,  charged  upon  his  real 
estate,  and  payable  in  one  year  after  the  testator's  death, 
and  devised  the  residue  of  his  estate  to  his  grandsons,  the 
defendants  Pontus  and  Samuel  Howland,  and  appointed 
the  complainant  his  executor,  with  power  to  sell  and 
divide  his  estate  agreeably  to  the  will.  The  testator  had 
no  personal  estate,  and  claimed  no  real  estate,  except  the 
farm  before  mentioned,  and  died  indebted  to  the  complain- 
ant in  a  large  sum  for  board,  &c.  On  the  16th  of  April, 
1825,  after  the  death  of  Samuel  Howland,  the  defendant 
Haight  purchased  of  Pontus  Howland  the  one  fourth  of 
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1828.       the  farm  which  had  been  conveyed  to  him  by  Daniel 
Fiah        Howland  in  1816,  for  $930 ;  and  before  the  conveyance 
fcwland.     was  executed,  or  any  part  of  the  purchase-money  paid, 
Haight  had  notice  from  the  complainant  of  the  claims  upon 
the  premises  set  up  in  the  bill  in  this  cause.    In  May, 
1825,  Daniel  Howland  conveyed  his  one  fourth  of  the  farm 
to  the  defendant,  Solomon  Howland,  his  brother,  who  is 
an  infant,  for  the  sum  of  $5.    The  complainant  seeks  to 
charge  both  of  these  shares  with  the  payment  of  the  debt 
[*28]  °f  Samuel  *Howland,  for  maintenance,  Ac.,  and  with  the 

legacy  to  Jonathan  Howland,  on  the  ground  that  they  are 
an  equitable  lien  on  the  estate  as  originally  conveyed  to 
Daniel  Howland;  and  he  also  insists,  that  the  alleged 
agreement  of  the  16th  of  November,  1819,  should  be  car- 
ried into  effect,  by  decreeing  the  release  of  that  date  a  valid 
reconveyance  of  so  much  of  the  premises  as  then  belonged 
to  Daniel  Howland.  The  case  was  submitted  on  the 
pleadings  and  proofs,  and  on  written  arguments. 

Fish,  fpr  complainant. 
Swift,  for  defendants. 

The  Chancellor  : — So  for  as  the  bill  seeks  to  charge 
the  lands  conveyed  to  Daniel  Howland,  or  any  of  the  de- 
fendants personally,  with  the  legacy  of  $340  to  Jonathan 
Howland,  and  charged  by  the  testator  on  his  real  estate,  it 
would  seem  that  the  legatee  was  a  necessary  patty.  In 
Morse  v.  Sadler,  (1  Cox's  Cases,  352,)  the  Master  of  the  Eolls 
decided,  that  every  legatee,  whose  legacy  was  charged  upon 
the  real  estate,  must  be  a  party  to  the  bill.  It  is  true,  that 
dase  was  overruled  by  Chancellor  Kent,  in  Brown  v.  Rickets, 
(8  Johns.  Ch.  Eep.  553,)  where  it  was  held,  that  one  legatee 
might  file  a  bill  in  fevor  of  himself  and  all  others  who  might 
choose  to  come  in  under  the  decree.  But  even  there,  Chan- 
cellor Kent  considers  it  necessary  that  the  bill  should  state 
the  fact  that  it  is  filed  in  behalf  of  the  complainant  and  all 
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others,  &c.    The  reason  of  the  rule  seems  to  be,  that  the       IMS. 
defendants  may  not  be  charged  with  a  double  defence.   The        Rah 
creditor  or  legatee  sues  for  his  own  debt  or  legacy,  and    Ho^u,^ 
claims  nothing  in  behalf  of  others  standing  in  the  same 
situation,  unless  they  choose  to  come  in  and  make  their 
claim ;  in  which  case  they  will  be  bound  by  the  decree. 
They  have  a  right  to  come  in  and  make  their  claim  in  the 
first  suit ;  and  if  they  neglect  to  do  it,  the  court  will  not 
subject  the  defendants  to  the  expense  of  re-litigating  the 
whole  subject  again  in  another  action.    In  this  case,  the 
complainant  has  no  interest  whatever  in  this  legacy,  or  any 
other.    It  is,  therefore,  the  ordinary  case  of  a  trustee  prose- 
cuting a  claim  for  the  benefit  *of  the  cestui  que  trust,  in  [*24] 
which  the  latter  should  be  a  party.     (Kirk  v.  Clark,  et  aly 
Prec.  Ch.  275 ;  2  Eq.  Ca.  Abr.  165,  S.  C.)    For  aught  that 
appears  in  this  case,  Jonathan  Howland  may  not  wish  to 
charge  the  defendants,  or  the  estate,  with  the  payment  of 
the  legacy  of  $340. 

The  release  of  the  16th  of  November,  1819,  indorsed  on 
the  deed,  can  by  no  possible  construction,  operate  as  a  re- 
conveyance of  the  farm,  or  any  part  thereof,  to  Samuel 
Howland.  And  although  I  am  not  satisfied  from  the  testi- 
mony, that  Daniel  was  actually  deranged  at  that  time,  so  as 
to  render  his  acts  void  on  that  account,  it  is  very  probable 
he  was  so  far  intoxicated,  that  he  does  not  recollect  what 
did  take  place.  There  is  not,  however,  that  certain  and 
satisfactory  evidence  of  what  agreement,  if  any,  was  made 
on  that  occasion,  which  would  warrant  this  court  in  decree- 
ing a  specific  performance,  or  in  correcting  the  terms  of  the 
papers  then  executed. 

The  right  of  the  vendor  to  an  equitable  lien  on  the  estate 
sold,  for  the  payment  of  the  purchase-money,  has  frequently 
been  drawn  in  question  both  in  England  and  in  the  courts 
of  this  country.  In  England,  and  I  believe  in  every  state 
of  the  Union  which  has  a  court  of  chancery  to  give  effect  to 
such  a  lien,  it  is  admitted  to  exist.  But  what  is  to  be  con- 
strued a  waiver  or  abandonment  of  the  implicated  lien,  is  a 
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18a8-       question  which  is  not  well  settled ;  and  the  cases  on  this 
Kah       point  are  not  easily  reconciled  with  each  other.    It  may 
HowJand.    therefore  be  necessary  for  me  to  examine  this  question 
somewhat  at  length. 

The  earliest  case  which  I  have  been  able  to  find,  in  rela- 
tion to  this  implied  lien,  is  Chapman  v.  Tanner,  before  Lord 
Guilford,  in  1684,  (I  Vera.  Rep.  267.)  By  the  report  of  that 
case,  in  Vernon,  it  appears  the  vendee  had  become  bankrupt, 
and  the  question  was,  whether  the  vendor  had  a  preference 
to  be  paid  the  purchase-money  out  of  the  proceeds  of  the 
lands,  or  must  come  in  as  a  general  creditor  under  the  stat- 
ute. And  the  lord  keeper  decided  that  there  was  a  natural 
equity  that  the  land  should  stand  charged  with  the  unpaid 
purchase-money,  without  any  special  agreement  for  that  pur- 
pose. But,  by  a  reference  to  the  register's  book,  it  appears 
[*25]  *there  was  a  special  agreement  in  that  case,  that  the  seller 

should  retain  the  title  deeds  until  the  purchase-money  was 
paid.  (Ambler's  Rep.  726  ;  1  Bro.  Ch.  Rep.  424,  note  b.) 
The  next  case,  Bond  v.  Kent,  (2  Vern.  281,)  was  decided  a 
few  years  afterwards,  while  the  great  seal  was  in  commis- 
sion, after  Chancellor  Jeffries  was  killed  by  the  populace. 
In  that  case  the  vendor  took  back  a  mortgage  on  the  land 
for  part  of  the  purchase-money,  and  took  the  vendee's  note 
for  the  residue.  And  it  was  decided  that  there  was  no  lien 
upon  the  land,  as  to  that  part  of  the  purchase-money  not 
included  in  the  mortgage.  Then  followed  the  case  of  Cop- 
pin  v.  Coppin,  (2  Peere  Wms.  291,)  where  Lord  King  de- 
cided in  favor  of  the  vendor's  lien,  notwithstanding  a 
receipt  for  the  purchase-money  was  indorsed  on  the  con- 
veyance of  the  estate.  In  Polhxfen  v.  Moore,  (3  Atk.  272,) 
Lord  Hardwicke  charged  the  estate,  in  the  hands  of  an 
heir  at  law,  with  the  unpaid  purchase-money  due  to  the 
vendor.  But  in  that  case,  too,  as  appears  by  the  note  of 
Mr.  Sanders,  the  vendor  retained  the  conveyances  of  the 
estate  as  security  for  the  payment.  Then  followed  the  dic- 
tum of  Sir  Thomas  Clark,  Master  of  the  Rolls,  in  Burgess 
v.  Wheat,  (1  Eden's  Rep.  211,)  where  he  expressly  recog- 
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nizes  the  general  principle  of  the  vendor's  equitable  lien.  l**8- 
The  next  case  was  Tardiffand  wife  v.  Scrztgkan,  which  was  Ffch 
never  reported,  but  which  is  cited  and  referred  to  by  Sir  Howind. 
James  Mansfield  and  Lord  Rosslyn,  in  Blackburn  v.  Oreg- 
etm,  (1  Bro.  Ch.  Rep.  423.)  In  that  case,  the  vendor  con- 
veyed the  estate  to  his  two  daughters,  in  consideration  of 
an  annuity  of  20Z.,  and  took  their  joint  bond  to  secure  the 
payment  of  the  same.  One  of  the  sisters  married  and  died, 
and  her  husband,  being  entitled  to  a  life  estate  in  a  moiety 
of  the  premises,  refused  to  pay  any  part  of  the  annuity.  On 
a  bill  filed  by  the  other  sister  and  her  husband,  Lord  Cam- 
den decided  that  a  moiety  of  the  annuity  was  a  lien  upon 
the  estate,  in  the  hands  of  the  defendant ;  and  directed  that 
he  should  pay  a  moiety  of  the  arrears,  and  keep  down  a 
moiety  of  the  growing  payments  of  the  annuity.  In  Far- 
well  v.  Heelis,  (Amb.  Rep.  734,)  Lord  Bathurst  declared, 
that  taking  the  bond  of  the  vendee  for  the  purchase-money, 
payable  at  a  future  day,1  was  a  discharge  of  the  equitable 
lien.    *This  is  the  last  English  case  prior  to  the  revolution,  [*26] 

but  has  been  frequently  overruled  since ;  and  it  cannot  be 
reconciled  with  the  case  of  Tardiff  v.  Scrughan,  which  im- 
mediately preceded  it.  In  Blackburn  v.  Ghegson,  (1  Bro. 
Ch.  Rep.  420,)  the  vendor  took  the  bond  of  the  purchaser, 
payable  by  instalments,  and  afterwards  became  a  bankrupt. 
On  a  bill  filed  by  the  assignees  of  the  vendor,  it  was  at- 
tempted to  charge  the  land,  in  the  hands  of  the  assignees  of 
the  vendee,  who  was  also  a  bankrupt,  with  the  unpaid 
purchase-money,  on  the  ground  of  equitable  lien.  This 
question  was  argued  at  great  length  before  the  lords  com- 
missioners ;  and  Lord  Rosslyn  expressed  a  very  decided 
opinion  in  favor  of  the  lien ;  but  the  cause  finally  stood 
over  on  this  point.  It  was  afterwards  re-argued,  on  the 
same  point,  before  Lord  Thurlow,  (see  1  Cox.  Ch.  Rep.  90.) 
who  avoided  a  decision  of  this  question.  The  cause  was 
finally  disposed  of  on  other  points;  and  the  question  of  lien 
was  never  decided.  With  the  exception  of  the  dicta  in 
Walker  v.  Precunei  and  Harrison  v.  Southcote,  (2  Ves.  sen. 
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18*8-  893  and  622,)  there  is  no  other  reported  case  on  the  subject* 
Kah  until  the  case  of  Austin  v.  Hahey,  (6  Ves.  jun.  475.)  There 
tfdwind.  a  legatee  claimed  to  be  substituted  in  the  place  of  the  ven- 
dor, in  regard  to  the  equitable  lien ;  and  Lord  Eldon  says, 
"  I  consider  it  clearly  settled,  that  the  vendor  has  a  lien  fof 
the  purchase-money,  while  the  estate  is  in  the  hands  of  the 
vendee.  I  except  the  case  where,  upon  the  contract,  evi- 
dently that  lien,  by  implication,  was  not  intended  to  be 
reserved."[l]  A  few  months  afterward,  the  case  of  Nairn 
V.  Bouse,  (8  Ves.  752,)  came  before  Sir  William  Grant, 
Master  of  the  Bolls,  who  declined  entering  into  the  general 
question  whether  every  security  taken  for  the  purchase- 

[1]  Stafford  v.  Van  Rensselaer,  9  Cow.  316 ;  Bradley  v.  Bosky,  1  Bark 
Ch.  125 ;  Warner  v.  Van  Alsiyne,  3  Paige,  513 ;  Bailey  v.  Greenleaf,  1  Wheat, 
46 ;  Watson  v.  Wells,  5  Conn.  468 ;  Jackman  v.  EaUock,  1  Hammond,  318 ; 
Tierman  v.  Beam,  2  id.  383 ;  Patterson  v.  Johnson,  1  id.  226 ;  Evans  v.  Good- 
lit,  1  Blackford,  246. 

In  Connecticut,  the  doctrine  of  an  equitable  lien  for  the  purchase-money 
has  been  somewhat  modified.  See  Meigs  v.  Dimock,  6  Conn.  458.  Church, 
J.,  in  Atvoood  v.  Vincent,  580,  et  seq.  In  Pennsylvania,  it  does  not  exist  after 
the  vendor  has  conveyed  the  legal  title,  as  against  a  subsequent  judgment 
creditor:  KauffeU  v.  Bower,  7  Sergt  A  R.  64;  Semple  y.  Burd,  id.  286 ;  Meg- 
argel  y.  Saul,  3  Whart  19 :  and  has  been  exploded  in  North  Carolina.  Worn- 
ble  y.  Battle,  4  Ired.  Eq.  Ca.  182.  The  Supreme  Court  of  the  United  States 
held,  that  it  cannot  be  asserted  against  creditors,  holding  under  a  bona  fids 
conveyance  from  the  vendee,  nor  a  subsequent  bona  fide  purchaser  without 
notice :  Bailey  v.  Greenleaf,  6  Wheat,  46 ;  5  Cond.  229.  This  decision  is  con- 
demned in  Swekes  y.  WUUams,  3  Whart  493;  and  in  New  York  dissented 
from,  unless  the  conveyance  or  mortgage  to  the  creditor  be  founded  on  some 
new  consideration,  without  notice  of  the  lien.  See  Shirley  v.  Sugar  Refinery, 
2  Edwards,  505.  But  if  the  vendor  takes  security  from  a  third  person,  he 
loses  his  lien.  Vail  v.  Foster,  4  Comst.  312 ;  either  in  whole  or  in  part ;  Shir- 
ley y.  Sugar  Refinery,  supra.  But  the  mere  taking  of  a  promissory  note  from 
tile  vendee,  subsequent  to  the  conveyance,  will  not  act  as  a  waivor;  and  it 
rests  on  the  purchaser  to  prove  that  it  was  intended  to  operate  as  such.  Id. 
Chancellor  Kent  favors  the  decision  of  the  Supreme  Court  in  Bailey  v.  Green- 
leaf, 7  Wheat.  46;  see  4  Kent,  154,  n.  £ 

This  doctrine  in  regard  to  vendors'  liens  seems  to  be  derived  from  the 
Boman  law,  which  pasBed  the  property  unconditionally  to  the  purchaser,  if 
the  seller  took  another  pledge,  or  other  security :  Vendiia  vero  res  et  tradilce 
non  aUter  emptori  acquiruntur,  quam  si  is  venditori  preiium  solvent,  vel  alio 
mode  d  satisfieerit,  vekdi  ex  proTnisore  out  pignore  dato.    Just.  2,  1,  41. 
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money,  necessarily  amounted  to  a  waiver  of  the  lien  of  tlie  ^8. 
vendbr.  He  declared  it  to  be  then  settled,  that  equity  Blah 
gives  the  vendor  a  lien  for  the  purchase-money,  without 
any  special  agreement  to  that  effect.  But  if  the  vendor 
does  not  trust  to  that,  and  carves  out  a  security  for  himself 
lie  saj's  it  remains  a  matter  of  doubt,  whether  that  does  or 
does  not  amount  to  a  waiver  of  the  equitable  lien.  In 
Elliott  v.  Edwards,  which  came  before  the  Court  of  Common 
Pleas  the  same  year,  (3  Bos.  k  Pul.  181,)  a  third  person 
had  become  security  for  the  *purchase-money  on  the  sale  [*27] 

of  a  leasehold  estate,  but  the  assignment  of  the  lease  con- 
tained an  express  covenant  that  the  purchaser  should 
not  under-let,  assign,  or  -transfer  the  premises  without 
leave  of  the  vendor,  until  the  purchase-money  was  paid. 
The  court  decided  this  was  an  equitable  incumbrance  on 
the  estate,  which  might  be  enforced  against  a  purchaser 
with  notice.  In  the  case  of  Hughes  v.  Kearney,  (1  Scho.  & 
Lef.  Rep.  132,)  which  came  before  Lord  Redesdale  in  the 
following  year,  the  vendee  gave  his  note  for  the  unpaid 
purchase-money,  which  was  put  into  the'hands  of  a  third 
person,  as  trustee,  Until  the  incumbrances  on  the  estate  could 
be  ascertained,  and  paid  off  out  of  the  same,  and  then  the 
residue  to  be  paid  to  the  vendor.  It  washeld,  that  the  bal- 
ance of  the  purchase-money,  included  in  the  note,  was  a  lien 
upon  the  lands,  in  the  hands  of  the  heir  of  the  purchaser. 

In  Mackreth  v.  Symmons,  (15  Ves.  329,)  a  bond  had  been 
given  for  the  payment  of  the  purchase-money,  in  the  man- 
ner therein  stated ;  and  it  was  held,  that  the  equitable  lien 
on  the  land  existed  as  against  a  purchaser  with  notice. 
Lord  Eldon  there  refers  to  most  of  the  previous  decisions 
and  dicta  in  relation  to  the  general  principle,  which  he  con- 
siders well  settled.  But  he  renders  the  question,  as  to  what 
shall  be  deemed  a  discharge  of  the  lien,  if  possible,  still 
more  obscure.  He  even  intimates,  in  opposition  to  the 
opinion  of  Sir  William  Grant,  in  Nairn  v.  Bouse,  and  takA 
ing  a  mortgage  upon  another  estate,  as  security  for  the  pur- 
chase money,  might  not  be  considered  a  waiver  of  the 
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M*8*       equitable  lien  on  the  premises  sold.   And  in  Grant  v.  Mills, 
Fish        (2  Ves.  &  Bea.  306,)  the  Master  of  the  Rolls  decided,  that 
Howbmd.     where  ^e  vendee  drew  bills  on  himself  and  his  partner, 
obtained  an  acceptance  thereof  payable  at  a  future  day, 
and  delivered  them  to  the  vendor  for  the  purchase-money, 
the  equitable  lien  was  not  discharged.     He  considered  the 
bills  only  as  a  mode  of  payment,  and  not  a  security.     I 
certainly  should  have  come  to  a  different  conclusion,  from 
the  facts  as  stated  in  the  report  of  that  case.    And  the  rea- 
soning of  the  Master  of  the  Rolls,  upon  the  nature  of  the 
bills  of  exchange,  would  have  been  more  appropriately  ap- 
plied to  the  case  of  a  simple  draft  given  in  payment,  where 
the  additional  security  of  the  previous  acceptance  of  a  third 
person  had  not  been  required  or  agreed  upon. 
[*28]  *In  Ex  parte  Peake,  (1  Mad.  R.  346,)  Sir  Thomas  Plumer 

decided,  that  the  vendor's  receiving  bills  of  exchange  in 
payment  of  the  purchase-money,  did  not  discharge  his  lien 
upon  the  land.  And  in  Ex  parte  Loaring,  (2  Rose's  Ca.  in 
Bank.  79,)  where  the  vendor  had  taken  a  negotiable  note 
from  the  purchaser  at  four  months,  and  had  it  discounted, 
but  which  was  returned  to  him  on  the  .vendee's  becoming 
a  bankrupt,  it  was  held,  that  the  equitable  lien  on  the  es- 
tate was  not  waived ;  Lord  Eldon  at  the  same  time  express- 
ing his  wish  that  this  species  of  lien  had  never  been  ad- 
mitted, where  the  vendor  had  accepted  a  different  security. 
In  the  case  of  Saunders  v.  Leslie,  (2  Ball  &  Beatty,  514,) 
before  Lord  Manners,  in  Ireland,  about  the  same  time,  it 
was  decided,  that  the  acceptance  by  the  vendor  of  the  bond 
or  note  of  the  purchaser,  payable  at  a  future  day,  was  no 
waiver  of  the  lien.  And  a  still  more  recent  case  is  referred 
to  in  a  note  of  Simmons  &  Stuart,  where  it  was  admitted, 
that  the  giving  of  the  bond  of  the  vendee  did  not  discharge 
the  lien,  although,  from  the  nature  of  the  covenants  in  the 
bond  given  in  that  case,  and  the  special  circumstances  then 
stated,  it  was  decided  the  lien  was  gone.  (Ex  parte  Parks, 
1  Glynn  &  Jameson's  Rep.  228.)  And  in  Winter  v.  Lord 
Anson,  (1  Simons  &  Stuart's  Rep.  434,)  which  is  the  last 
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English  case  to  be  found  in  any  reports  which  have  yet       1828. 
leached  this  country,  Sir  John  Leach  appears  to  be  again        Kah 
travelling  back  to  the  decision  of  Earl  Bathurst,  in  Farwell    -g^^^ 
v.  Heelis,  which  has  been  so  often  overruled.     In  this  re- 
cent case  before  the  Vice-Chandellor,  the  vendee  gave  his 
bond  for  the  purchase-money,  payable  at  the  death  of  the 
vendor,  and  the  interest  thereof  to  be  paid  annually.     A 
receipt  for  the  purchase-money  was  indorsed  upon  the  con- 
veyance.   It  had  been  referred  to  a  master  to  inquire  if  it 
was  agreed  between  the  parties  that  the  bond  should  be  * 

accepted  in  payment,  and  that  the  vendor  should  have  no 
lien  upon  the  land.  The  master  reported  that  it  was  not 
so  agreed.  But  notwithstanding  this,  the  Vice-Chancellor 
decided  it  was  evident  that  the  intention  of  the  vendor  was 
to  part  with  the  estate  immediately,  and  to  wait  for  the  pur- 
chase-money till  a  future  day,  and  consequently,  that  there 
was  no  lien  for  it  on  the  land* 

*It  appears,  from  this  review  of  the  English  cases,  that  [*29] 

the  question,  as  to  what  shall  be  considered  a  waiver  of  the 
implied  hen  on  the  lands  conveyed,  for  the  unpaid  pur* 
chase-money,  is  still  unsettled  in  that  country.  But  I  am 
gratified  to  find,  that  in  the  American  cases,  so  far  as  I  have 
been  able  to  discover,  with  one  exception,  there  is  a  uni- 
form  current  of  authority  in  favor  of  what  I  consider,  at 
this  day,  as  the  only  correct  rule  on  this  subject ;  a  nde 
which  will  enable  vendors  and  purchasers  to  understand 
their  respective  rights,  without  the  necessity  of  resorting 
to  a  court  of  chancery,  to  give  a  construction  to  the  vary- 
ing circumstances  of  each  particular  case. 

The  American  case  which  I  consider  an  exception  to  the 
uniform  current  of  decision  in  this  country,  is  The  Repre- 
sentatives of  Wragg  v.  The  Comptroller  General,  in  the  chan- 
cery court  of  South  Carolina,  (2  Dessaus.  Bep.  509,)  and  is 
founded  upon  the  decision  of  Earl  Bathurst,  in  Farwell  v. 
Heelis,  that  the  acceptance  of  the  bond  of  the  purchaser, 
payable  at  a  future  day,  is  a  discharge  of  the  equitable  lien 
upon  the  land  conveyed. 


CASES  IN  CHANCEEY. 
1828,  The  general  rule  as  to  the  vendor's  lien  on  the  land,  is 


ykh  recognized  in  the  courts  of  Kentucky.  But  in  Francis  v. 
Hovbiid.  SaJerigg's  €xV.,  (Harden's  Rep.  48,)  where  the  vendor  gave 
an  absolute  conveyance  and  took  a  bond  for  the  purchase- 
money,  in  which  a  third  person  joined  as  security,  the  court 
decided  there  was  no  lien  upon  the  land.  In  another  case, 
(Cox  v.  Fen-wick,  3  Bibb's  Rep.  183,)  Judge  Owsly  acknow- 
ledges the  general  rule,  but  adds,  "  The  rule,  however,  is 
liable  to  various  exceptions,  as  where  the  vendor  takes  a 
i  distinct  and  independent  security  for  the  purchase-money, 

or  where,  from  other  circumstances,  it  is  clearly  inferable 
that  the  vendor  does  not  rely  upon  the  lien  on  the  land." 

The  same  principle  has  been  recognized  in  the  court  of 
appeals  in  Virginia.  In  Cole  v.  Scott,  (2  Wash.  Rep.  141,) 
it  was  decided,  that  no  security  having  been  taken  for  the 
purchase-money,  the  vendor  had  a  lien  upon  the  land.  But 
Pendleton,  president,  observes,  a  If  he  hath  taken  a  secu- 
rity, or  the  vendee  hath  sold  to  a  third  person,  without  no- 
tice, the  lien  is  lost."  And  in  a  subsequent  case,  where  the 
[*30]  vendor*  had  conveyed  the « land  and  taken  a  bond  for  the 

purchase-money,  in  which  a  third  person  joined  as  security, 
it  was  decided  the  lien  was  lost.  (  Wilson  v.  Graham! s  cxV., 
2  Munf.  Rep.  297.) 

In  Oilman  v.  Brown,  (1  Mason's  Rep.  214,)  Judge  Story 
hold,  that  taking  the  notes  of  the  vendee  for  the  purchase- 
money,  indorsed  by  a  third  person  as  his  security,  was  a 
waiver  of  the  lien ;  and  his  decision  in  that  case  was  after- 
wards affirmed  in  the  Supreme  Court  of  the  United  States, 
(4  Wheat.  290.)  In  the  case  of  Ourson  v.  Qreen,  in  this 
court,  (1  John.  Ch.  R.  308,)  Chancellor  Kent  recognizes  the 
general  doctrine  of  equitable  liens  for  the  purchase-money, 
and  decides  that  taking  the  vendee's  note  does  not  discharge 
the  lien.  But  he  does  not  attempt  to  lay  down  any  gen- 
eral rule  as  to  what  will  and  what  will  not  operate  as  a 
discharge. 

Lord  Eldon  seems  to  think  that  the  question  of  lien  or  no 
lien  depends  altogether  upon  the  intention  of  the  parties, 
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and  that  each  case  must  be  determined  upon  that  principle,  1828- 
and  upon  its  own  particular  circumstances.  If  the  actual  Fish 
intention  of  the  parties  was  to  govern  the  decision  of  the  ^J^i 
court,  the  lien  would  seldom  be  sustained ;  for  it  is  proba- 
ble that  not  one  person  in  a  hundred,  who  conveys  or  pur- 
chases real  estate,  is  aware  of  the  existence  of  such  a  prin- 
ciple of  equity.  A  much  safer  rule,  I  apprehend,  is,  to 
sustain  the  implied  lien  whenever  the  vendor  has  taken 
the  mere  personal  security  of  the  purchaser  only,  and  to 
consider  any  bond,  note  or  covenant  given  by  the  vendee 
alone,  as  intended  only  to  countervail  the  receipt  of  the 
purchase-money  contained  in  the  deed,  or  to  show  the  time 
and  manner  in  which  the  payment  is  to  be  made,  unless 
there  is  an  express  agreement  between  the  parties  to  waive 
the  equitable  lien ;  and  on  the  other  hand,  to  consider  the 
lien  as  waived,  whenever  any  security  is  taken  on  the  land, 
or  otherwise,  for  the  whole  or  any  part  of  the  purchase^ 
money,  unless  there  is  an  expre&  agreement  that  the  equi- 
table lien  on  the  land  shall  be  retained.  This  constitutes  a 
safe  rule,  easily  understood,  and  which  I  consider  estab- 
lished by  a  weight  of  authority  in  this  country  which  is 
not  easily  shaken.  And  I  believe  no  English  case,  previ- 
ous to  the  revolution,  will  be  found  in  opposition  to  these 
♦principles,  except  the  case  of  Farwell  v.  Heelis,  which  is  [*31] 

overruled  by  Chancellor  Kent,  in  Green  v.  Garson. 

Applying  this  rule  to  the  case  now  under  consideration, 
the  lien  which  is  claimed  in  this  case,  upon  the  land  con- 
veyed by  Samuel  Howland,  cannot  be  sustained.  The  deed 
to  Daniel  Howland  purports  to  be  made  in  consideration  of 
natural  love  and  affection,  and  divers  other  good  considera- 
tions. The  object  of  the  grantor  was  to  dispose  of  his  pro- 
perty after  his  death,  and  secure  a  legacy  to  his  son ;'  and, 
in  the  meantime,  to  retain  the  control  of  the  property,  so 
far  as  to  secure  to  himself  a  maintenance  out  of  the  rents 
and  profits  thereof  during  his  life.  He  did  not  rely  on  any 
implied  lien  upon  the  farm  for  this  purpose,  but  carved  out 
his  own  security  for  his  support,  by  a  direct  incumbrance 
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-  1828-  upon  the  estate  conveyed  For  this  purpose,  he  took  back 
Fish  a  life  lease  of  the  premises  at  a  nominal  rent ;  and  the  use 
Bowind.  °^  ^e  ^arm»  probably,  was  then  considered  an  ample  pro- 
vision for  his  support  The  recital  in  the  bond  shows  that 
this  life  lease  was  the  only  security  for  the  support  of  the 
vendor  which  was  contemplated  between  the  parties.  Even 
the  bond  itself  contained  no  covenant  that  Daniel  should 
support  the  old  gentleman.  The  condition  merely  recited 
the  understanding  of  the  parties,  that  Daniel  was  to  have 
the  use  of  the  farm  free  of  rent,  so  long  as  he  did  actually 
maintain  and  support  his  grand-father ;  and  whenever  he 
neglected  to  provide  such  support,  the  vendor  had  a  perfect 
right  to  resume  the  possession  of  the  farm,  or  to  exact  rent 
for  the  use  and  occupation  thereof.  This  case,  therefore, 
comes  within  the  principle  adopted  in  Bond  v.  Kent,  (2 
Vernon,  284,)  eocpressum  facit  cessare  taciturn ;  that  where, 
by  the  agreement  of  the  parties,  there  is  an  express  lien 
upon  the  estate,  for  a  part  of  the  consideration  of  the  con- 
veyance, it  excludes  the  idea  of  an  implied  lien  for  the  resi- 
due. The  same  principle  is  also  recognized  by  Chief  Jus- 
tice Marshall,  in  the  case  of  Brown  v.  Grilman,  already 
referred  to. 

The  bill,  as  against  the  defendants,  Solomon  Howland 
and  Eobert  Haight,  must  therefore  be  dismissed  with  costs. 
The  complainant,  as  executor  of  his  father-in-law,  has  a 
valid  claim  against  the  other  defendants,  for  the  use  and 
[*82]  occupation  *of  the  premises  after  Daniel  ceased  to  support 

the  old  gentleman,  until  the  termination  of  the  life  lease ; 
and  that  claim  being  now  fairly  before  this  court,  I  shall 
retain  the  bill  against  them  for  the  purpose  of  an  account 
and  satisfaction  of  the  rents  and  profits  of  the  premises 
during  that  time. 

The  declarations  of  Samuel  Howland,  as  to  the  abuse  and 
bad  conduct  of  Daniel,  are  certainly  not  legal  evidence  on 
which  to  found  a  claim  in  behalf  of  his  personal  representa- 
tive. But  the  habitual  intemperance  of  Daniel,  and  the 
consequences  which  must  necessarily  follow  therefrom, 


V. 
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together  with  other  circumstances  in  the  ease,  which  are  l*». 
established  independent  of  the  declarations  of  the  old  gen-  fiuriaail 
tleman,  rendered  it  improper  for  Daniel  Holland  to  have 
the  care  sad  support  of  his  grand-father,  at  his  advanced 
age.  Daniel  having,  by  his  misconduct,  forfeited  all  claim 
to  retain  the  possession  of  the  farm  for  the  support  of  his 
grand-father,  had  no  right  to  retain  it,  by  transferring  him 
to  Pontus  or  any  other  person  to  be  supported.  The  old 
gentleman  had  a  perfect  right  to  provide  for  his  own  sup- 
port wherever  he  thought  proper,  which  right  he  has  exer- 
cised ;  and  Daniel  and  Pontus  were  bound  to  deliver  up  to 
him  the  possession  of  the  farm  during  the  continuance  of 
the  life  estate  therein ;  but  having  neglected  to  do  so,  they 
are  accountable  to  his  personal  representative  for  the  rents 
and  profits  thereof.  And  there  must  be  a  reference  to  a 
master,  to  take  such  account  from  the  16th  of  November, 
1819,  to  the  death  of  Samuel  Howland.  And  the  question 
of  costs,  as  between  the  complainant  and  Daniel  and  Pontus 
Howland,  and  all  further  directions,  are  reserved. 


Bibdsall,  adm'x  v.  Hewlett  and  others. 

Where  a  testator  devised  certain  real  estate  to  his  widow  for  life,  or  during 
her  widowhood,  and  after  her  death  or  marriage,  devised  the  same  to  his 
nephew  in  fee,  provided  he  paid  the  legacies  mentioned  in  the  w9J,  and 
jdirected  that  the  legacies  should  be  paid  by  the  nephew,  his  heirs,  execu- 
tors, or  administrators,  whenever  be  or  they  should  come  into  possession 
of  the  premises  devised,  it  was  held,  that  a  payment  of  the  legacies  was  a 
condition  of  the  devise ;  and  that  if  the  devisee  or  his  heirs  should  refuse 
to  *accept  the  devise  and  pay  foe  legacies,  the  estate  would  descend  to  the 
heirs  at  law  of  the  testator;  but  it  would,  in  equity,  be  chargeable  with 
the  payment  of  the  legacies. 

If  the  devisee  accepts  the  devise,  he  becomes  personally  liable  for  the 
legacies. 

The  legacies,  however,  are,  notwithstanding  the  personal  liability  of  the 
devisee,  an  equitable  charge  upon  the  estate. 

Vol.  L  8 


[*88] 
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1828.        It  is  a  general  rule,  that  legacies  chargeable  upon  the  real  estate  and  payable 
— JjTT~jj —     at  a  future  day,  are  not  vested,  and  lapse  by  the  death  of  the  legatees 
v  before  the  time  of  payment  arrives. 

Hewlett  But  this  rule  has  never  been  extended  to  a  case  where  the  estate  was  given 
to  a  stranger,  upon  condition  that  he  paid  the  legacy  charged  thereon ; 
and  the  rule  has  been  much  limited,  even  as  between  the  legatees  and 
heirs  at  law. 
Where  the  time  of  payment  of  the  legacy  is  postponed  for  the  benefit  of  the 
estate,  and  not  with  reference  to  any  particular  circumstances  in  relation 
to  the  legatee,  the  legacy  becomes  vested  at  the  death  of  the  testator,  and 
is  transmissible  to  the  personal  representatives  of  the  legatee,  although 
he  dies  before  the  time  of  payment  arrives. 
Where  the  devisoo  of  the  real  estate,  charged  with  the  payment  of  the  legacy, 
refuses  to  pay  the  same,  the  costs  of  the  legatee's  suit  to  recover  the 
legacy,  will  be  a  charge  upon  the  real  estate.  A  legacy  carries  interest 
from  the  time  it  becomes  payable. 

Hay  19th.  James  Hewlett,  the  elder,  who  died  in  1805,  devised 

certain  real  estate  to  his  widow  for  life,  or  during  her 
widowhood ;  and  after  her  death  or  marriage,  he  gave  the 
same  to  his  nephew,  James  Hewlett,  in  fee,  provided  he 
paid  the  legacies  mentioned  in  the  will.  He  then  gave 
divers  legacies  to  his  relatives,  and  among  others,  100?.  to 
John  Birdsall ;  and  he  directed  these  several  legacies  to  be 
paid  by  the  nephew,  his  heirs,  executors,  or  administrators, 
whenever  he  or  they  should  come  into  possession  of  the 
premises  devised.  James  Hewlett,  the  devisee,  and  John 
Birdsall,  both  died  in  the  life  time  of  the  widow,  but  after 
the  former,  by  some  arrangement  with  her,  had  entered 
into  the  estate  devised,  and  sold  and  conveyed  a  part  there- 
of of  fee.  The  widow  died  unmarried  in  1825.  And  the 
defendants,  who  are  heirs  at  law  of  James  Hewlett,  the 
nephew,  and  in  possession  of  part  of  the  real  estate  devised 
to  him,  refuse  to  pay  the  legacy  to  the  complainant,  as  the 

,  personal  representative  of  John  Birdsall. 

The  cause  was  submitted  upon  bill  and  answer,  -and  the 
written  arguments  of  counsel,  as  against  L.  S.  Hewlett,  and 
on  the  bill  taken  pro  confesso,  against  the  other  defendants. 

[•84]  *  Ale  Chun,  for  complainant* 
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W.  TaUmadge,  for  defendant,  L.  S.  Hewlett  1*28. 


The  Chancellok  : — The  payment  of  the  legacies  is  a 
condition  of  the  devise ;  and  if  the  devisee,  or  his  heirs, 
refuse  to  accept  the  devise  and  pay  the  legacies,  the  estate 
descends  to  the  heirs  at  law  of  the  devisor,  but,  in  equity, 
chargeable  with  the  payment.  In  this  case,  the  devisee 
having  accepted  the  devise,  was  personally  liable  for  the 
legacies;  but  they  are  also  an  equitable  charge  upon  the 
estate  devised,  in  the  hands  of  the  defendants.  [1] 

It  is  undoubtedly  a  general  rule,  that  legacies  charged 
upon  the  real  estate,  and  payable  at  a  future  day,  are  not 
vested,  and  become  lapsed  if  the  legatee  dies  before  the 
time  of  payment  arrives,  [2]  This  rule  was  at  first  adopted 
without  any  exceptions,  and  in  direct  opposition  to  that 
which  existed  in  relation  to  legacies  payable  out  of  the 
personal  estate.  This  was  done  for  the  benefit  of  the  heir 
at  law,  who  was  a  particular  favorite  of  the  English  courts. 
I  am  not  aware  that  it  has  ever  been  extended  to  a  case 
where  the  estate  was  given  to  a  stranger,  upon  the  express 
condition  that  he  paid  the  legacy  charged  thereon;  and  the 
rule  has  long  since  been  much  narrowed  down,  even  as 
between  the  legatees  and  the  heir  at  law. 

In  this  case,  the  estate  being  given  upon  the  express 
condition  of  the  payment  of  the  legacy,  and  the  time  of 
payment  being  postponed  for  the  benefit  of  the  estate,  and 
not  with  reference  to  any  particular  circumstances  in  rela- 
tion to  the  legatee,  which  might  render  it  doubtful  whether 
the  legacy  would  ever  be  wanted,  the  legacy  became  vested 
at  the  same  time  that  the  estate  in  remainder  became  vested 
in  the  devisee :  that  is,  at  the  death  of  the  testator.  [8]    It 

[1]  Glm  v.  Fisher,  6  John.  Ch.  33. 

[2]  This  rule  has  been  changed  by  statute  in  New  York,  in  1830.  See  2 
R.  S.  (4th  ed.)  248,  sec  45 ;  Bishop  v.  Bishop,  4  Hill,  138,  as  in  most  of  the 
other  states. 

[3]  Marsh  v.  Wheeler,  2  Edward's  Ch.  156,  163;  Harris  ▼.  Fly,  7  Paige 
421 ;  KiMer  v.  Wktieman,-  2  Har.  401  r  Bonner's  Appeal,  2  Wats.  *SL  327. 
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utM.       was  transmissible  to  the  personal  representatives  of  the 
St)*       legatee ;  and  the  complainant  is  entitled  to  a  decree  for  the 
payment  out  of  the  estate. 

The  defendants  having  neglected  and  refused  to  pay  tike 
legacy,  by  which  the  complainant  has  been  put  to  the  ex- 
pense of  this  litigation,  the  costs  of  the  suit  must  also  be 
[*35]  "charged  upon  the  estate.    The  legatees  are  also  entitled 

to  interest  from  the  time  when  the  legacies  became  payable, 
by  the  death  of  the  widow.  (Gkn  v.  Fisher,  6  John.  Ch. 
Eep.  88.) 


Dale  and  others,  Executors  or  Fulton  v.  Bosevelt. 

An  injunction  is  not  waived  by  a  delay  in  applying  for  an  attachment  for  its 
violation. 

Where  executors  obtained  a  decree  for  a  perpetual  injunction,  restraining  B. 
from  suing  or  prosecuting  any  action  at  law  against  such  executors  or 
other  representatives  of  their  testator,  for  the  recovery  of  the  arrears  of 
an  annuity ;  held,  that  the  prosecution  of  a  suit  at  law  against  the  heirs  of 
the  testator,  who  were  not  parties  to  the  suit  in  this  court,  to  recover  the 
same  annuity,  was  not  a  breach  of  the  injunction.  Then  is  no  privity  be- 
tween an  executor  and  the  heir  or  devisee  of  the  land. 

Jl  record  cannot  be  read  as  evidence  in  a  suit,  unless  both  parties,  or  those 
under  whom  they  claim,  were  parties  to  the  suit  in  which  the  record  was 
filed. 

A  decree  in  a  suit  in  which  executors  are  parties,  is  not  binding  upon  the 
heirs  of  their  testator,  unless  such  heirs  are  also  parties  to  the  suit 

May  soth.  The  defendant  in  this  suit  brought  an  action  in  a  court 

of  law  to  recover  the  arrears  of  an  annuity  against  the  com- 
plainants as  executors  of  Robert  Fulton.  The  complainants 
filed  their  bill  in  this  court,  and  obtained  a  decree  for  a 
perpetual  injunction,  restraining  Bosevelt  from  suing  or 
prosecuting  any  action  or  suit  at  law  against  the  complain- 
ants or  other  representatives  of  Fulton,  for  the  recovery  of 
the  annuity.    (See  the  case  reported  in  5  John.  Ch.  B.  174 


V. 
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and  266,  and  in  2  Cowen's  Hep.  129.)  After  the  determi-  *M8. 
nation  of  this  suit,  Rosevelt  brought  a  suit  in  the  Supreme  Dal* 
Court  against  the  heirs  at  law  of  Fulton,  who  were  not  par- 
ties to  the  suit  in  this  court,  to  recover  the  same  annuity* 
That  suit  has  been  pending  two  or  three  years,  and  two 
trials  have  been  had  therein.  Dale,  the  surviving  com- 
plainant in  this  suit,  now  makes  an  application  in  his  own 
name  for  an  attachment  against  Rosevelt  and  his  attorney, 
for  an -alleged  breach  of  the  injunction  in  this  suit,  by  the 
proceeding  at  law  against  the  heirs. 

*Thb  Chancellor  :— There  is  nothing  in  the  objection,  [*86] 

that  the  injunction  has  been  waived  by  the  neglect  to  ap- 
ply sooner  to  this  court,  because  the  counsel  for  the  heirs 
in  the  suit  at  law  have  constantly  protested  against  the  pro- 
ceedings there;  and  it  does  not  lie  with  Rosevelt  to  complain 
that  he  has  not  sooner  been  punished  for  violating  the  in- 
junction, if  a  contempt  has  in  feet  been  committed. 

The  objection  that  Dale  has  no  interest  in  this  question, 
and  therefore  has  no  right  to  complain  of  the  breach  of 
the  injunction,  would  probably  be  a  valid  one  if  the  heirs 
were  adults ;  and  even  in  the  case  of  infants,  it  would  have 
been  more  regular  if  the  application  appeared  in  the  notice 
to  be  made  in  their  behalf,  as  their  guardian  or  next  friend. 
If  they  are  entitled  to  the  benefit  of  the  decree,  they  have 
a  right  to  apply  directly  to  the  court  for  protection;  and 
this  court  will  not  be  very  rigid  in  insisting  upon  that 
which  is  mere  form,  where  the  application  is  in  feet  for  the 
protection  of  the  rights  of  infants,  but  will  look  into* the 
real  merits  of  the  application. 

The  more  important  question  here  is,  whether  the  prose- 
cution of  the  suit  at  law  against  the  heirs  was  a  breach  of 
the  injunction.  In  the  case  of  Mason's  devisees  v.  Peter's 
administrators,  (1  Mun.  Rep.  446,)  it  was  held  by  Judge 
Tucker,  that  there  was  no  privity  between  an  executor  and 
the  heir  or  devisee  of  the  land.  The  same  principle  is  re- 
cognized in  the  Supreme  Court  of  this  state,  in  Osgood  v. 
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1828.       The  Manhattan  Company,  (3  Cowen's  Rep.  622.)[1]     A  re- 
Venniiyea    cord  in  one  suit  cannot  be  read  as  evidence  in  another,  un- 

Fdton  Bank.  ^ess  ^ot^  parti68)  or  those  under  whom  they  claim,  were 
parties  to  both  suits ;  it  being  a  rule,  that  a  record  cannot 
be  used  against  a  party  who  could  not  avail  himself  of  it, 
in  case  it  made  in  his  favor.  (1  Munford,  894,  and  1  Hen. 
and  Mun.  165,  per  Roane,  J.)  In  Payne  v.  Coles,  Judge 
Roane  says,  it  is  a  rule  of  evidence,  that  no  person  can  take 
the  benefit  of  the  proceedings  in  any  suit,  or  any  verdict, 
who  could  not  have  been  prejudiced  thereby,  if  it  had  gone 
against  him.    (1  Mun.  894.) 

The  decree  in  this  suit  was  not  binding  upon  the  heirs 
of  Fulton,  they  not  being  parties  to  the  suit ;  and  it  cannot 

[*87]  be  *binding  upon  Rosevelt  as  between  him  and  them.   That 

the  decree  could  not  be  binding  upon  the  heirs,  was  de- 
cided by  Chancellor  Kent  on  the  rehearing  in  this  case.  (5 
Johns.  Ch.  Rep.  257.)  The  heirs  are  not  permitted  to  take 
advantage  of  the  perpetual  injunction  which  was  granted 
at  the  suit  of  the  personal  representatives ;  and  the  prose- 
cution of  the  suit  at  law  against  the  heirs  was  not  a  breach 
of  the  injunction. 

Motion  for  attachment  refused 


Vermilyea  v.  The  Pulton  Bank,  Levitt  and  others. 
Thorp  and  others  r.  Selden  and  others. 

The  officers  of  a  corporation  may  be  made  parties  to  a  bill  of  discovery,  to 
enable  the  complainants  to  obtain  a  knowledge  of  facts  which  could  not 
be  arrived  at  by  the  answer  of  the  corporation  put  in  without  oath. 

The  corporation  ought  also  to  be  permitted  to  put  in  a  separate  answer,  in 
order  to  make  offers  and  admissions,  and  to  deny  facts  which  the  officers 
may  suppose  do  exist 

Upon  the  answer  of  the  officers  or  agents  of  the  corporation,  no  decree  for 
relief  can  be  founded  either  as  against  them  or  the  corporation. 

[1]  2  Cowen  ft  Hill's  notes  to  Phil.  Br.  1. 
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After  putting  in  their  answer,  they  may  be  sworn  as  witnesses  on  the  part  of        1838. 

the  complainant,  and  the  corporation  will  have  the  benefit  of  their  ctobb-     yAWril1ya<["*~ 

examination.  v. 

Fulton  Bank. 

Selden,  for  complainant,  moved  that  separate  answers  of 

the  bank  and  Leavitt  be  taken  off  the  files  of  this  court, 

and  that  they  file  a  joint  answer. 

Hoyt  and  Tolcott,  (attorney-general,)  contra. 
Like  motion.    JR.  Emmett,  for  motion. 
Hoyt  and  Attorney-General,  contra. 

The  Chancellor  : — It  is  now  well  settled,  that  officera 
of  a  corporation  may  be  made  parties  to  a  bill  of  discovery, 
for  the  purpose  of  enabling  the  complainant  to  obtain  a 
knowledge  of  facts  which  could  not  be  ascertained  by  the 
answer  of  the  corporation,  put  in  under  their  corporate  seal, 
and  without  oath.  But  what  is  to  be  the  effect  of  that  an- 
swer of  *the  agent  or  servant  of  the  corporation,  is  a  quesr  [*88] 
idon  that  does  not  seem  to  have  received  any  formal  adju- 
dication in  this  court  If  it  is  to  be  binding  and  conclusive 
upon  the  corporation,  I  can  see  no  necessity  for  making  the 
agent  a  party  to  the  bill.  The  better  course  would  be  for 
the  plaintiff  to  state  in  his  bill  those  facts  and  circum- 
stances which  require  an  answer  from  the  corporation  out 
of  the  usual  form,  and  apply  to  the  court  for  an  order  that 
some  or  all  the  officers  or  agents  of  the  corporation  swear 
to  their  belief  of  the  truth  of  the  matters  contained  in  the 
answer.  This  course  was  decided  by  the  late  Chancellor 
Kent  to  be  inconsistent  with  the  law  of  this  court,  and  such 
an  application  was  refused.  (Brumky  v.  Westchester  Manuf. 
Society,  1  John.  Ch.  Rep.  866.)  If  the  object  of  making  the 
agent  a  party  is  for  discovery,  to  enable  the  plaintiff  to  un- 
derstand his  rights  and  to  direct  his  inquiries,  either  by 
amending  his  bill  or  in  the  subsequent  examination  of  wit- 
nesses in  the  cause,  there  ifl  a  manifest  propriety  in  letting 
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!*»*•  the  corporation  answer  in  the  usual  way,  and  compelling 
Vomrflyea  the  agent  to  make  the  discovery  of  any  feuds  within  his 
knowledge  by  his  separate  answer.  The  corporation  may 
wish  to  make  admissions,  offers  or  concessions,  with  which 
the  party  joined  for  discovery  merely  has  nothing  to  da 
And,  on  the  other  hand,  they  may  wish  to  disprove  facts 
which  the  agent  actually  supposes  to  exist;  which  they 
cannot  do,  if  they  are  compelled  to  incorporate  his  state- 
ments in  their  answer.  In  Wych  v.  Meal,  (8  Peere  Wma 
Rep.  812,)  Lord  Talbot  says,  "  Notwithstanding  the  answer 
of  the  officer  cannot  be  read  against  the  company,  yet  it 
may  be  of  use  to  direct  the  plaintiff  how  to  draw  and  put 
his  interrogatories,  towards  obtaining  a  better  discovery." 
And  in  a  subsequent  case,  in  which  it  was  sought  to  make 
the  wife  a  party  for  the  purpose  of  discovery,  Lord  Eldon, 
in  comparing  that  case  with  the  case  of  an  agent  of  a  corpo* 
ration,  says,  "In  the  case  of  the  agent,  there  is  the  answer 
of  a  party  who  may  be  converted  into  a  witness ;  but  in  tha 
case  of  the  wife,  her  answer  cannot  lead  to  her  examina* 
tion  as  a  witness.  Her  case,  therefore,  cannot  be  compared 
to  that  of  an  agent  of  a  corporation."  (15  Yes.  Rep.  106.) 
|*89]  *From  these  dicta  it  appears,  that  as  against  the  agent 

of  the  corporation,  it  is  a  bill  of  discovery  merely,  and  that 
no  decree  for  relief  can  be  founded  on  his  answer,  either 
as  against  him  or  the  corporation.  The  plaintiff  may  after- 
wards use  him  as  a  witness,  and  the  corporation  will  have 
the  benefit  of  a  cross-examination,  or  may  disprove  th* 
matters  contained  in  his  answer.  The  motion  must,  there- 
fore, b<3  denied. 


ISKARD  V.  CAZEAUX. 


Notice  of  every  application  to  the  court  most  be  given  to  the  opposite  party, 
in  caae  he  has  appeared,  where  the  motion  relates  to  any  matter  pending 
in  court,  or  When  a  final  order  is  sought,  ordere  for  time,  and  those  of  a 
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like  nature  alone  excepted;  otherwise  the  applicant  or  petitioner  will  ealy         1SS& 
be  entitled  to  an  order  nisi. 


fenard 

And  copies  of  every  petition,  affidavit,  Aa,  upon  which  the  motion  is  founded,  Y, 

mast  be  served,  together  with  the  notice  of  the  motion.  Omtim 

Where  an  order  had  been  obtained  on  an  ex  part*  application,  thai  the  oum- 

plainant  be  admitted  to  prosecute  in  />rma  jpa^wris^  the  same  wis  vacated 

with  costs. 
A  party  must  be  an  object  of  charity,  otherwise  the  privilege  of  prosecuting 

m  forma  pauperis,  wffl  hot  be  granted  to  him. 
Amplications  for  thai  privilege  ore  not  encouraged 

C.  Graham,  for  the  defendant,  mored  to  set  aside  an  or-  May  2iat 
der  obtained  in  this  cause,  that  the  complainant  be  admitted 
to  prosecute  this  suit  in  forma  pauperis.  By  the  affidavits, 
it  appeared,  that  long  after  the  defendant  had  put  in  his  an* 
swer,  the  order  was  obtained  on  an  ex  parte  application  to 
the  late  Chancellor,  without  an  y  notice  to  the  defendant's 
solicitor.  It  also  appeared  that  the  complainant  was  living 
in  genteel  style,  occupying  a  house  at  a  rent  of  $400  per 
annum;  had  considerable  sums,  from  time  to  time,  standing 
to  his  credit  in  the  bank ;  and  was  a  healthy  man,  capable 
a£  earning  a  living. 

A.  Rapalh,  for  the  complainant,  cited  Wyatt's  Prac. 
Beg.  319,  and  Har.  Ch.  379,  to  show  the  practice  waa 
regular. 

*The  Chancellor  : — It  does  not  distinctly  appear  from  [*40] 

the  authorities  cited,  what  is  the  practice  in  the  English 
Court  of  Chancery,  as  to  giving  notice  of  the  application  to» 
prosecute  in  forma  pauperis,  after  the  defendant  has  ap-  * 

peared.  It  is  stated  in  Harrison's  Prac.  890,  and  Wyatt's 
Pfac.  Beg.  319,  that  on  presenting  the  petition,  if  no  cause 
appears  against  it,  the  order  is  directed  to  be  entered 
agreeably  to  the  prayer  of  the  petition ;  which  seems  to 
imply  that  the  adverse  party  may  appear  and  oppose,  or 
show  cause  against  the  application.  But  whatever  may 
have  been  the  English  practice,  this  case  must  be  determined 
by  the  rules  and  practice  of  this  court.    And  on  this  sub- 


40  CASES  IN  CHANCERY. 

1828.  ject  we  are  not  left  to  conjecture.  The  40th  role  expressly 
Ignard  provides,  that  a  copy  of  every  petition,  affidavit,  &c.,  relating 
OaJ^  to  any  matter  pending  in  court,  or  on  which  a  final  order 
is  sought,  shall  be  served  on  the  adverse  party,  with  notice 
of  presenting  the  same,  and  of  the  motion  to  be  founded 
thereon ;  otherwise,  the  applicant  or  petitioner  shall  only 
be  entitled  to  an  order  nisi.  The  settled  practice  of  the 
court  under  this  rule,  after  appearance,  is  to  give  to  the  op- 
posite party  notice  of  every  application  to  the  court,  where 
he  has  any  interest,  to  appear  and  show  cause  why  the  same 
should  not  be  granted,  orders  for  time  and  of  a  similar  na- 
ture alone  excepted.  This  is  one  of  those  cases  where  the 
defendant  had  a  direct  interest  in  the  question  to  be  deter- 
mined, and  was  entitled  to  notice  of  the  application,  and  to 
be  heard  in  opposition  thereto.  Neither  can  this  order  be 
sustained  upon  the  merits.  Applications  of  this  kind  are 
not  to  be  encouraged  in  this  state,  where  every  healthy  and 
industrious  citizen  can  earn  sufficient  to  support  himself 
and  also  to  enable  him  to  pay  the  moderate  fees  of  the  offi- 
cers of  this  court.  Even  in  England,  where  the  stamp  du- 
ties and  the  fees  of  office  are  so  burdensome  to  the  suitor, 
a  party  was  dispaupered  because  it  appeared  he  was  in  pos- 
session of  the  premises  in  controversy,  a  cottage  worth  only 
40s.  per  annum*.  {Spencer  v.  Bryant,  11  Ves.  49.)  In  this 
country,  the  court  must  be  convinced  that  the  party  is  really 
an  object  of  charity  before  it  will  grant  him  this  privilege. 
At  the  time  this  order  was  granted,  the  complainant  had  con- 
r*4H  siderable  sums  of  *money  under  his  control  in  the  bank ; 

occupied  a  house  at  $400  rent,  and  kept  a  servant,  &c.  He 
was  living  in  a  style  which  a  majority  of  the  solicitors 
and  counsellors  of  this  court  could  illy  afford,  and  at  an 
expense  which  the  compensation  allowed  to  most  of  the 
judicial  officers  of  the  state  would  not  have  enabled  them 
to  sustain.  He  was  not  an  object  of  charity,  and  had  no 
claims  upon  the  officers  of  this  court  for  their  gratuitous 
services. 


y 
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The  order  allowing  him  to  prosecute  his  suit  as  a'      1828. 

pauper  must  be  vacated;  and  he  must  pay  the  costs  of     Southgate 

v. 
Montgomery. 


this  application. 


S.  &  W.  SOUTHGATK  V.  MONTGOMERY  &  ElVERS. 

Courts  of  law  have  concurrent  jurisdiction  with  the  Court  of  Chancery  in  the 
examination  of  accounts  between  parties. 

Where  a  party  has  elected  a  court  of  law  as  the  forum  for  the  examination 
of  the  accounts,  after  a  decision  in  such  court  of  law,  he  cannot  come  into 
a  court  of  equity  and  have  the  same  accounts  reexamined. 

Where  there  existed  mutual  accounts  between  M.  and  E.,  and  E.  sued  M.  in 
a  foreign  court  for  a  settlement,  and  judgment  was  rendered  against  E., 
and  afterwards  a  suit  pending  in  the  Supreme  Court  of  this  state,  com- 
menced and  prosecuted  by  the  assignees  of  M.  in  the  name  of  M.  against 
R,  was  referred  to  referees,  who  reported  a  balance  due  to  E.  from  M.,  on 
which  report  judgment  was  entered  in  favor  of  E.,  it  was  held,  that  the 
judgment  against  E.  in  the  foreign  court  was  not  binding  upon  E.  as  be- 
tween him  and  the  assignees  of  &,  and  that  if  that  judgment  was  binding 
upon  E.,  as  it  was  known  to  the  assignees  previous  to  the  hearing  before 
the  referees,  it  should  have  been  insisted  upon  by  them  at  that  hearing, 
and  could  not  afterwards  be  a  ground  of  relief  in  this  court 

In  Chancery,  a  judgment  recovered  in  a  court  of  law  is  considered  as  binding 
upon  the  real  parties  in  the  suit,  although  not  the  nominal  parties  on  the 
record. 

A  court  of  chancery  will  judicially  notice  the  fact,  that  courts  of  law  recognize 
and  protect  the  rights  of  assignees  suing  in  the  name  of  their  assignor. 

On  the  16th  May,  1810,  the  defendants  were  severally  j^-  2acL 
doing  business  in  the  West  Indies,  and  the  plaintiff  were 
merchants  at  Norfolk,  in  Virginia.  The  defendants  had 
private  dealings  or  accounts,  and  had  also  a  quantity  of 
lumber  and  provisions  belonging  to  them  jointly,  which 
had  been  recently  consigned  to  Hancock  &  McCormick, 
of  St.  Croix,  to  be  *sold  on  their  joint  account.    Mont-  f#421 

gomery  had  also  in  his  hands  a  protested  bill  of  exchange, 
drawn  by  Eivers  in  favor  of  McGregor  or  order,  for 
4202.  105.  8d.  sterling,  which  had  in  fact  been  sent  to 
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INK  Montgomery  to  collect  for  the  plamtifls,  but  which  Eivers, 
Southgste  ~  in  his  answer,  swears  he  then,  and  for  a  long  time  after* 
wards,  supposed  belonged  to  Montgomery.  At  the  time 
above  mentioned,  the  defendants  stated  their  accounts,  and 
found  a  balance  due  to  Montgomery  of  $8,782  77,  which 
Eivers  promised  to  pay  with  interest ;  and  by  a  memoran- 
dum indorsed  on  the  account  stated,  Eivers  appropriated 
his  half  of  the  net  proceeds  of  the  provisions  and  lumber 
in  the  hands  of  Hancock  &  McCormick,  and  in  the  hands 
of  Montgomery,  to  the  payment  of  that  balance.  He  also, 
at  the  same  time,  took  up  the  protested  bill,  and  gave  to 
Montgomery,  therefor,  an  agreement  as  follows : 

£     &   d. 

"Bill  for  .    . 420  10  8 

Damages  ten  per  cent 42  01  0 

Half  percent,  protest,  <kc.  ....        2  10  0 
Interest,  one  per  cent,  per  month,    .      60  09  8 

615  11  11 
I  promise  to  pay  unto  Robert  Montgomery,  or  order, 
515i  11*.  lie?,  sterling,  bearing  protested  bill  interest  from 
81st  January  last,  till  paid,  say  5151  11*.  lid.  sterling,  be- 
ing for  value  in  my  bill  protested  on  Messrs.  Robert  Burke 
&  Co.  of  Cork,  liable  to  a  special  count.  St  Croix,  16th 
May,  1810.  (The  above  to  be  paid  out  of  my  one  half 
proceeds  of  provisions  and  lumber  addressed  to  Messrs. 
Hancock  &  McCormick,  Bass  End,  after  deducting  your 

accounts*) 

Owen  Eivers." 

On  the  1st  of  July,  1811,  Montgomery  transmitted  to 
the  plaintiffs  2002.,  together  with  the  last  mentioned  agree- 
ment, on  which  he  made  two  indorsements;  the  one 
acknowledging  the  receipt  of  the  200i  as  the  whole 
amount  of  the  balance  in  his  hands  of  the  proceeds  of  pro- 
visions and  lumber,  and  by  the  other,  ordering  the  balance 
to  be  paid  to  the  plaintiflk  They  received  the  money  and 
contract,  and  ratified  the  act  of  Montgomery  in  giving  up 
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<the  protested  bill  and  taking  this  contract  in  lieu  thereof  lta8- 
In  July,  1817,  the  plaintiffs  sued  Elvers  in  the  name  of 
Montgomery,  in  the  Supreme  *Court  of  this  state,  to  re- 
cover the  balance  due  to  them  on  the  agreement;  the 
result  of  which  suit  appears  by  the  report  of  that  case. 
(Mordgvmery  v.  Ewers,  17  John.  R.  88.)  In  October,  1810, 
they  commenced  another  suit  in  the  same  court,  in  the 
name  of  Montgomery  against  Eivers.  That  suit  was  re- 
ferred to  referees,  and  finally  heard  before  them  in  April, 
1822,  when  they  found  and  reported  a  balance  due  from 
Montgomery  to  Eivers  of  $208  15,  on  which  judgment  has 
been  subsequently  entered  in  favor  of  Eivers  in  that  court. 
In  May,  1822,  the  plaintiffs  filed  their  bill  in  this  cause, 
setting  forth  substantially  the  above  facts,  and  alleging, 
among  other  things,  that  by  the  depositions  taken  in  the 
last  mentioned  suit,  and  used  before  the  referees,  it  appeared 
that  in  1820,  Eivers  sued  Montgomery  in  the  town  court 
of  Frederickstadt,  in  the  island  of  St.  Croix,  for  the  final 
settlement  of  all  their  accounts,  and  that  a  balance  was  then 
found  due  to  Montgomery  from  Eivers  of  about  200  pieces 
of  eight ;  that  on  the  hearing  before  the  referees,  the  coun- 
sel of  Eivers  produced  an  account  in  the  handwriting  of 
Montgomery,  which  the  plaintiff's  counsel  were  not  apprised 
of  until  a  short  time  before  the  hearing,  when  it  was  shown 
to  them  to  obtain  their  admission  of  the  genuineness  of  the 
handwriting,  and  they  allege  it  must  have  had  an  influence 
on  the  minds  of  the  referees.  The  plaintiffs  allege  that  they 
do  not  know  what  was  allowed  on  the  one  side  or  the  other 
by  the  referees,  and  are  unacquainted  with  the  state  of  ac- 
counts between  the  defendants,  and  of  course  do  not  know 
which  of  the  defendants  ought  to  pay  the  balance  due  them 
for  the  protested  bill  of  exchange ;  and  they  pray  that  the 
defendants  may  be  compelled  to  discover  which  of  them  is 
liable  to  pay  the  same,  and  that  payment  may  be  decreed 
against  the  one  who  ought  to  pay.  Eivers,  in  his  answer, 
insists  there  is  a  balance  due  to  him  from  Montgomery  more 
than  sufficient  to  satisfy  the  balance  due  the  plaintiffs,  and 
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1M*»  which  accrued  long  before  he  had  any  knowledge  of  their 
interest  in  the  contract  of  the  16th  May,  1810.  He  admits 
his  counsel  produced  the  account  before  the  referees,  as 
stated  in  the  bill,  but  denies  it  was  fraudulently  or  unfairly 
done,  or  was  intended  as  a  surprise  upon  the  plaintiff's 
f#44]  counsel.    On  the  contrary,  he  says  *it  was  shown  to  such 

counsel,  and  a  copy  thereof  given  to  them  the  day  previous 
to  the  hearing.  He  insists  that  the  claim  of  the  plaintiffs 
in  res  adjudicate,  as  between  him  and  them,  and  alleges  that 
the  balance  found  against  him  in  the  town  court  of  Freder- 
ickstadt,  of  which  he  has  heard,  was  unjust,  and  was  caused 
by  the  sickness  of  his  attorney  at  that  place,  which  pre- 
vented him  from  properly  attending  to  his  rights  before 
that  court 

O.  Griffin,  for  complainants : — The  defendants  severally 
deny  their  liability.  The  bill  filed  in  this  cause  is  like  a 
bill  of  interpleader.  The  defendants  have  rendered  it  neces- 
sary by  their  own  conduct.  The  remedy  at  law  is  doubt- 
ful and  difficult.  A  party  may  first  litigate  to  a  final  de- 
cision at  law  and  then  come  into  Chancery,  upon  the  ground 
that  the  remedy  at  law  is  difficult.  The  complainants  were 
not  parties  on  the  record  to  the  suit  at  law.  Not  being  so, 
there  is  no  technical  estoppel  at  law,  and  therefore  no  equi- 
table estoppel  here.  Eivers  is  estopped  by  the  judgment 
recovered  in  the  West  Indies.  Res  adjvdicata  abroad  is  of 
equal  effect  as  at  home.  (Gelston  v.  Hoyt,  1  John.  Ch.  R 
543.  Ghriswold  v.  Pitcaim,  1  Con.  R  85.)  The  only  ex- 
ception is,  where  the  successful  party  sues  here,  and  the 
decree  is  in  a  foreign  admiralty  court  (King  v.  Baldwin, 
17  John.  R  384 ;  Duncan  v.  Lyon,  8  John.  Ch.  R  351 ; 
Foster  v.  Wood,  6  John.  Ch.  R  87 ;  Bateman  v.  WiUow,  1 
Sch.  &  Le£  205 ;  MiicheU  v.  Harris,  2  Ves.  jun.  135  ;  Wil- 
mot  v.  Leonard,  2  Swans.  R  682 ;  Colwell,  93 ;  3  Atk. 
644.) 

Ogden  and  K  Clark,  for  the  defendant  Eivers.   The  com- 
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plainants  being  parties  to  the  suit  in  the  Supreme  Court  are       ****. 
precluded  from  relief  in  this  court.     They  adopted  the  act    Southgate 
of  Montgomery.    (17  John.  E.  38.)    In  the  second  suit,  the  jfonJ^ejy 
complainants  were  necessarily  bound  to  show  the  state  of 
the  account  between  Montgomery  and  Eivers.    This  is  an 
application  to  review  the  decision  of  the  Supreme  Court. 
It  is  res  adjitdtccUa  there.    The  only  equitable  ground  stated 
in  the  bill,  is  the  alleged  surprise  and  fraud  in  the  produc- 
tion of  the  account  in  the  handwriting  of  Montgomery, 
before  the  referees ;  and  this  is  denied  by  the  answer,  and 
not  established  by  any  *proo£    In  the  trial  in  St  Croix,  the  [#45] 

complainants  were  not  parties.  In  the  suit  in  the  Supreme 
Court  here,  they  were  the  real  parties,  and  were  bound  by 
it  (Hawley  v.  Mancius,  7  John.  Ch.  R  174 ;  ShoUeakirk 
and  others  v.  Wheeler  and  others,  8  John.  Ch.  E.  276 ;  Be 
Beimer  v.  CantiUony  4  John.  Ch.  E.  85 ;  French  v.  ShottveU, 
6  John.  Ch.  R  2S5.) 

The  Chancellor: — If  the  expression,  "  after  deducting 
your  account  in  the  agreement  of  the  16th  May,  1810," 
refers  to  an  account  of  Hancock  and  McCormick,  to  whom 
the  draft  or  agreement  appears  to  be  addressed,  and  not  to 
the  account  of  Montgomery,  which  was  liquidated  at  the 
same  time,  the  plaintiffs  have  nothing  to  do  with  the 
general  accounts  between  the  defendants ;  because  Eivers' 
half  of  the  fund  then  in  the  hands  of  Hancock  and  Mc- 
Cormick, which  Montgomery  afterwards  received,  together 
with  the  80  puncheons  of  meal,  which  he  also  received 
from  them,  as  appears  from  the  testimony  of  Hancock, 
stated  in  the  plaintiffs'  bill,  amounted  to  6,684  pieces  of 
eight  5  bits  and  3  stivers,  (equal  to  $4,246  21 ;)  a  sum 
nearly  double  the  amount  due  to  the  plaintiffs  in  the  bill, 
independent  of  the  sum  of  8,954  pieces  of  eight  and  5  bits, 
received  by  Montgomery  for  the  provisions  and  lumber, 
sold  by  his  agent  Peter  Montgomery,  one  half  of  which 
also  belonged  to  Eivers.  But  if,  as  I  am  inclined  to  believe, 
the  intention  of  the  defendants  was,  that  the  amount  due  to 
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MM.       Montgomery  on  their  general  accounts,  was  first  to  be  paid 
8cwthg*te    out  of  the  proceed*  of  the  provisions  and  lumber,  there 

Monteometr.  wou^  not  ^  Moogh  to  pay  both  demands.  There  would 
still  be  a  deficiency  of  6  or  700  dollars,  after  including  in 
Elvers'  share  of  the  fund  one  half  of  the  amount  received 
from  Peter  Montgomery.  And  Eivers  having  dealt  with 
Montgomery  in  relation  to  the  bill  of  exchange,  without 
any  knowledge  of  the  plaintiff's  claim,  it  would  be  neces- 
sary to  go  into  the  general  accounts  between  the  defendants, 
to  ascertain  which  was  equitably  bound  to  pay  the  balance 
due  to  the  complainants.  This  being  a  complicated  account, 
the  plaintiffs,  in  the  first  instance,  would  have  been  entitled 
to  call  Eivers  into  this  court,  for  the  purpose  of  having  that 
account  taken  here.    Whether  they  could  bring  both  de- 

[*46]  *fendants  here,  and  compel  them  to  settle  their  accounts 

between  themselves,  on  the  principles  of  a  bill  of  inter- 
pleader, which  I  am  inclined  to  think  they  might  under 
the  particular  circumstances  of  this  case,  is  a  question  not 
necessary  to  be  decided  at  this  time.  They  also  had  aright 
to  prosecute  Eivers  in  a  court  of  law,  in  the  name  of  Mont- 
gomery ;  and  the  trial  at  law,  under  the  decision  of  the 
Supreme  Court  in  the  first  suit,  necessarily  required  an 
examination  of  the  accounts  between  Montgomery  and 
Eivers.  The  court  of  law  had  concurrent  jurisdiction  with 
the  Court  of  Chancery  in  examining  that  account.  The 
plaintiffe  elected  their  forum  after  the  decision  of  the  Su- 
preme Court  had  apprized  them  of  the  necessity  of  going 
into  these  accounts :  and  having  foiled  to  establish  their 
claim  in  a  court  of  law,  under  such  circumstances,  the  ques- 
tion now  presented  is,  can  they  re-examine  the  same  sub- 
ject here  as  against  the  defendant  Eivers  ? 

The  judgment  against  Eivers  in  fi*vor  of  Montgomery, 
in  the  Island  of  St.  Croix,  in  1820,  cannot  be  binding  upon 
Eivers,  as  between  him  and  the  plaintiffe  in  this  suit,  for  a 
variety  of  reasons.  It  was  recovered  about  two  yean 
before  the  hearing  before  the  referees,  and  was  known  to 
the  plaintiffe  at  the  time  of  such  hearing,  as  it  appeared  in 
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the  depositions  used  by  them  on  that  occasion.  It  was  182* 
conclusive  as  to  the  state  of  the  accounts,  it  should  have  Southgate 
been  used  and  relied  on  by  the  plaintiff  for  that  purpose  Montgomery. 
on  that  occasion ;  and  they  having  neglected  to  insist  upon 
it,  they  cannot  now  ask  relief  in  this  court  on  that  account 
(Foster  v.  Wood,  6  John.  Ch.  Rep.  87.)  Again,  the  plain- 
tiffs were  not  parties  to  the  West  India  suit,  and  it  was 
brought  long  after  Eivers  was  apprized  of  their  equitable 
interest  in  the  contract  respecting  the  protested  bill.  The 
decision  of  that  cause  could  not,  therefore,  have  been  bind- 
ing upon  them ;  and  of  course  cannot  now  be  relied  upon 
as  res  adjudicate  in  their  favor.  (Paynes  v.  Coles,  1  Mum£ 
Bep.  378 ;  and  per  Roane,  J.,  1  Hen.  and  Mumf.  165.)  This 
question  has  been  fully  examined  and  decided  in  this  court, 
in  the  case  of  Dale  v.  RoseveU,  but  a  few  days  since.  I 
have  examined  the  statements  in  the  bill  and  the  admis- 
sions in  the  answer  of  Eivers,  and  cannot  discover  any 
evidence  that  the  decision  of  the  referees  in  *the  suit  at  law  [*47] 

was  not  perfectly  equitable.  I  cannot,  in  the  absence  of 
all  proof,  presume  that  the  referees  allowed  the  whole  of 
the  credit  in  the  account  put  in  by  the  attorney  of  Eivers, 
when  they  had  before  them  the  depositions  of  Hancock 
and  Peter  Montgomery,  showing  that  it  was  a  partnership 
transaction ;  and  showing  also  the  actual  amount  received 
by  Montgomery  on  account  thereof  Neither  do  I  under- 
stand from  the  plaintiff's  bill  that  they  are  certain  that  any 
injustice  was  done  in  that  suit ;  but  they  wish  the  defend- 
ants now  to  litigate  and  settle  their  accounts  between  them- 
selves, that  the  plaintiffs  and  the  court  may  know  whether 
injustice  was  done  in  the  suit  at  law;  and  if  it  was  not, 
that  Montgomery  may  pay  their  debt.  The  allegation  in 
the  bill  of  fraud  in  the  production  of  the  account  before 
the  referees,  is  fully  denied  by  the  answer;  and  this  court 
cannot  now  disturb  the  judgment  on  the  report  of  the 
referees.  Although  the  plaintiffs  were  not  nominal  parties 
in  that  suit,  they  state  in  their  bill  that  they  were  the  real 
parties.  They  prosecuted  in  the  name  of  Montgomery,  as 
Vol.  L  4 
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use.       assignees  of  the  chose  in  action ;  and  the  decuaon  must, 

fito        therefore,  in  this  court,  be  considered  as  binding  upon 

Miahattnn    ^em>  **  ^  ^ey  ^ad  ^)een  *^e  noniinal  as  well  as  the  real 

Company,    parties  on  the  record;  for  this  court  will  judiciously  notice 

the  fact,  that  courts  of  law  recognize  and  protect  the  rights 

of  such  assignees,  suing  in  the  name  of  the  assignor. 

The  reasoning  of  Judge  Eadcliffe,  in  Leguin  v.  Ooverneur 
%nd  Kemble,  (1  John.  Ca.  436,)  is,  to  my  mind,  conclusive 
to  show  that  the  judgment  of  the  Supreme  Court,  on  the 
report  of  the  referees,  ought  not  to  be  disturbed  by  reason 
of  anything  that  appears  in  this  case.  And  the  principles 
there  laid  down  by  him  are  expressly  sanctioned  by  Ch.  J, 
Spencer,  in  Simson  v.  Hart,  in  the  Court  of  Errors.  (14 
John.  Rep.  63.)  This  question  was  also  fully  and  ably 
examined  by  the  late  Chancellor  Kent,  in  the  same  case  in 
this  court    (1  John.  Ch.  Rep.  91.) 

The  plaintiff's  bill,  as  against  the  defendant,  Eivers, 
must  be  dismissed  with  costs.  The  other  defendant  having 
made  default  at  the  hearing,  the  plaintiffs  may  take  such  a 
decree  against  him  as  they  can  abide  by. 


[*48]  *Slee   v.  The   President  and  Directoba  op    the 

Manhattan  Company. 

S.  being  indebted  to  the  Manhattan  Company,  upon  a  note  to  the  amount  of 
$2,000,  and  also  being  in  embarrassed  circumstances,  upon  the  application 
of  the  directors  of  the  company,  in  order  to  secure  the  amount  due  to  the 
company,  he  assigned  to  them  a  bond  and  mortgage  for  $4,000,  which  he 
held  upon  a  house  and  lot  in  Poughkeepsie,  against  F.  &  H.  The  assign- 
ment was  made  with  the  express  understanding  that  the  surplus,  after  satis- 
fying the  debt  of  the  company,  should  belong  to  S.  The  assignment  stated 
that  S.,  for  the  sum  of  $2,000,  assigned  the  bond  and  mortgage  to  the 
Manhattan  Company,  with  power  to  collect  the  sum  of  $2,000  for  their  own 
use,  and  contained  a  covenant  on  the  part  of  &.  that  $2,000  was  due  on 
the  mortgage,  and  that  the  mortgaged  premises  should  seL  for  that  sum  and 
the  interest  and  cost*.    In  1817,  the  Manhattan  Company  foreclosed  the 


CASES  IN  CHANCEBY.  48 

mortgage,  and  caused  the  mortgaged  premises  to  be  bid  in  for  $700.  Pre*  1899. 
vious  to  the  sale,  S.  was  tdld  by  the  agent  of  the  company,  that  if  the  com-  fflee 
pany  purchased  in  the  property,  it  should  remain  as  it  then  was  as  to  him,  y< 

8.  merely  foreclosing  F.  &  H.  S.  always  insisted  upon  his  right  to  redeem,  Manhattan 
and  in  1825  made  a  direct  application  for  that  purpose,  and  offered  to  pay  Company* 
all  that  was  justly  due  the  company.  The  company  refused  to  permit  him 
to  redeem.  It  was  held  that  the  assignment  from  S.  to  the  Manhattan 
Company  was  a  mortgage,  and  even  if  it  had  been  in  form  an  absolute  as- 
signment of  the  whole  interest  of  S.  in  the  bond  and  mortgage  against 
F.  k  H.,  that  in  equity  it  would  have  been  a  mere  security  for  the  payment 
of  the  debt  due  the  Manhattan  Company ;  that  the  Manhattan  Company 
had  a  perfect  right  to  foreclose  the  mortgage  under  the  statute,  for  the 
purpose  of  barring  the  equity  of  redemption  which  existed  in  F  k  H. ;  that 
the  assignment  by  S.  to  the  Manhattan  Company  was  a  mortgage  of  the 
power  of  sale,  as  well  as  a  mortgage  of  the  debt;  that  if  a  stranger  had 
purchased  the  mortgaged  premises  upon  the  sale  thereof;  the  right  of  S.  to 
redeem  the  same  would  have  been  gone,  hut  not  his  right  to  redeem  the 
second  mortgage  created  by  the  assignment,  which  right  would  then  attach 
itself  to  the  purchase-money  instead  of  the  land ;  that  as  the  Manhattan 
Company  were  the  purchasers  of  the  mortgaged  premises,  the  right  of  3. 
to  redeem  the  said  premises  remained  undisturbed,  the  legal  estate  of  said 
premises  continuing  undivested  in  the  Manhattan  Company :  that  the  as* 
signment  of  the  bond  and  mortgage  to  the  Manhattan  Company  being 
itself  a  subsisting  mortgage,  and  S.'s  equity  of  redemption  not  being 
divested  by  the  statute  foreclosure,  the  question  of  waiver  on  account  of 
lapse  of  time  did  not  arise. 

Twenty  years  are  required  to  bar  an  equity  of  redemption. 

Where  a  mortgagee  obtains  a  renewal  of  a  lease,  or  any  other  advantage  in 
consequence  of  his  situation  as  such  mortgagee,  the  mortgagor  coming  to 
redeem,  is  entitled  to  the  benefit  thereot 

Where,  under  a  statute  foreclosure,  the  holder  of  the  legal  estate  or  mortga- 
gee himself  becomes  the  purchaser  of  the  equity  of  redemption,  no  deed 
is  necessary  to  make  his  title  to  the  premises  perfect. 

♦Parol  evidence  is  admissible  to  show  that  a  deed  or  conveyance,  absolute  on  [*49] 

its  (ace,  was  intended  by  the  parties  only  as  a  mortgage  or  security  for  the 
payment  of  money. 

Where  a  party  files  his  bill  to  redeem,  the  general  rule  is,  that  he  must  pay 
costs  to  the  mortgagee,  although  he  should  be  successful. 

There  are,  however,  exceptions  to  this  rule ;  as  where  the  mortgagee  sets  up 
an  unconscientious  defence ;  in  such  case  the  mortgagee  is  not  only  re- 
fused costs,  but  must  pay  costs  to  the  other  party. 

On  the  4th  of  February,  1814,  Slee,  the  appellant,  sold  May  aeth. 
to  Frear  and  Hallowell  a  house  and  lot  in  Poughkeepsie, 
for  $5,000,  of  which  sum  they  paid  down  $1,000,  and  gave 
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1828.  him  their  bond  and  mortgage  on  the  premises  for  $4,000, 
Biee  and  interest  after  the  1st  of  May,  1^14,  to  be  paid  in  four 
j-J'j.  equal  annual  payments  from  the  last  mentioned  day,  and 
Company-  the  interest  on  the  whole  sum  to  be  paid  annually.  The 
mortgage  contained  the  usual  power  of  sale,  if  default 
should  be  made  in  the  payments,  or  any  part  thereof,  at 
the  times  agreed  upon.  Frear  and  Hallowell  paid  the  in- 
terest on  the  mortgage  up  to  May,  1816.  The  whole  of 
the  principal  and  interest  from  that  time  still  remains  due. 
In  1816,  and  for  a  long  time  after,  General  Tallmadge  was 
a  director  and  president  of  the  branch  of  the  Manhattan 
Company  established  at  Poughkeepsie.  He  was  also  their 
attorney  in  relation  to  all  matters  and  business  transacted 
there.  Slee's  note  had  been  discounted  at  that  branch,  on 
which  there  was  due  to  the  company  $2,000,  and  interest 
from  the  first  of  May,  1816.  In  August,  1816,  he  had 
stopped  payment,  a  heavy  judgment  was  standing  against 
him,  and  his  indorsees  were  considered  in  doubtful  circum- 
stances. Tallmadge,  knowing  of  this  bond  and  mortgage, 
mentioned  the  circumstance  to  the  board  of  directors,  and 
told  them  he  would  try  to  get  an  assignment  of  it  to  secure 
their  debt  He  applied  to  Slee  for  an  assignment  of  the 
bond  and  mortgage,  and  gave  him  distinctly  to  understand 
it  was  intended  only  to  secure  the  amount  due  to  the  Man- 
hattan Company,  and  that  the  surplus,  after  satisfying  their 
demand,  would  belong  to  him. 

The  appellant  finally  consented  to  assign  the  bond  and 
mortgage,  to  secure  the  payment  of  his  own  debt  to  the 
company,  and  executed  and  delivered  to  Gen.  Tallmadge, 
their  attorney,  an  assignment  indorsed  on  the  mortgage  as 
follows : 

[*60]  *"For  value  received,  I,  Samuel  Slee,  within  named, 

do  assign  over  the  within  mortgage,  and  the  bond  belong- 
ing to  the  same,  to  the  president  and  directors  of  the  Man- 
hattan Company,  for  the  sum  of  two  thousand  dollars, 
with  interest  from  the  1st  day  of  May  last,  with  power  to 
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collect  for  their  own  use  and  benefit  the  sum  of  two  thou-       1M& 
sand  dollars,  with  interest  from  the  1st  day  of  May  last,  in        Slee 
my  name  or  otherwise ;  and  I  covenant  and  bind  myself    Mn^tim 
to  them,  that  the  sum  of  two  thousand  dollars  principal  is    Company, 
now  due  and  owing  on  the  same,  and  that  that  sum,  with 
interest  from  the  1st  day  of  May  last,  shall  be  paid  upon 
the  same  by  the  mortgagors  within  named,  on  or  before 
the  1st  day  of  May  now  next,  and  that  the  bond  and  mort- 
gage are  valid  and  effectual,  and  that  the  premises  within 
described  shall,  on  foreclosure,  sell  for  the  said  sum  and 
interest  and  costs.    Dated  August  19th,  1816. 

Samuel  Slee."  [l.  s.] 

Frear  and  Hallowell  neglected  to  pay  the  amount  due 
to  the  Manhattan  Company  by  the  time  specified  in  the 
assignment,  and  in  May,  1817,  General  Tallmadge,  as  their 
attorney,  proceeded  to  foreclose  the  original  mortgage,  by 
a  newspaper  notice  under  the  statute,  and  on  the  10th 
November  in  the  same  year,  bid  in  the  mortgaged  pre- 
mises for  the  defendants,  for  the  sum  of  $700.  A  few 
days  previous  to  the  sale,  Slee  applied  to  him  to  know 
what  was  to  be  done,  if  at  the  sale  any  other  person 
should  bid  over  the  amount  due  to  the  defendants,  and 
contended,  that  by  the  original  agreement,  the  defendants 
were  bound  to  bid  in  the  property  to  prevent  its  being 
sacrificed,  even  if  they  bid  more  than  the  amount  of  their 
own  debt  Tallmadge  told  him  he  did  not  consider  the 
defendants  were  to  go  so  far ;  that  he  could  not  think  of 
bidding  more  than  the  amount  of  their  debt  and  the  costs 
of  foreclosing,  and  that  if  he  wanted  the  property  bid  over, 
that  he  must  get  some  friend  to  attend  and  go  on  with  the 
bidding  as  &r  as  he  thought  proper.  He  also  told  him 
that  if  there  were  other  bidders,  he  should  bid  for  the  pro- 
perty to  the  amount  of  the  bank  debt,  and  if  the  defend- 
ants purchased  in  the  property,  it  should  remain  as  it  was 
as  to  him,  Slee,  merely  foreclosing  Frear  and  Hallowell. 
Slee  has  always  insisted  on  his  right  to  redeem  on  paying 
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1828.  the  amount  due  to  the  defendants,  and  Tallmadge  always 
SLee  so  understood  the  transaction,  and  admitted  *the  justice  of 
Manhattan  ^is  c^m-  ^n  1819,  a  committee  of  the  directors  of  the 
Company,  company,  including  Mr.  Kemsen,  the  president,  came  to 
Poughkeepsie  on  the  affairs  of  the  bank,  and  were  there 
informed  of  the  claim  made  by  Slee  to  redeem  the  pro- 
perty. In  April,  1823,  in  pursuance  of  a  written  request 
from  Remsen,  General  Tallmadge  communicated  to  him 
by  letter  a  particular  statement  of  all  the  circumstances 
relating  to'this  property,  and  of  the  agreement  which  he 
had  made  with  Slee.  In  January,  1825,  Slee  made  a 
direct  and  formal  application  to  the  defendants  for  the 
redemption  and  re-conveyance  of  the  premises  to  him. 
He  requested  an  account  of  the  rents  and  profits  received 
by  them,  and  of  the  balance  due  from  him,  and  offered  to 
pay  all  that  was  justly  due  on  account  thereof.  The  de- 
fendants refused  to  permit  him  to  redeem,  insisting  on 
their  absolute  title  to  the  premises  under  the  sale  of 
November,  1810.  In  May,  1825,  Slee  filed  his  bill  in  the 
equity  court  for  the  second  circuit,  setting  forth  substan- 
tially the  facts  above  stated,  except  the  conversation 
between  himself  and  General  Tallmadge  immediately 
previous  to  the  sale,  and  praying  an  account  of  the  rents, 
issues  and  profits  of  the  premises,  or  re-assignment  of  the 
bond  and  mortgage,  and  a  re-conveyance  of  the  mortgaged 
premises  to  him,  on  his  paying  the  balance  justly  due,  and 
for  general  relief.  The  defendants  demurred  to  the  bill, 
except  that  part  thereof  which  sought  an  account  of  the 
rents  and  profits  of  the  mortgaged  premises  previous  to 
the  statute  foreclosure.  The  demurrer  was  argued  before 
Judge  Betts,  in  August,  1825.  He  decided,  that  the 
assignment  of  the  19th  of  August,  1816,  was  a  mortgage 
to  the  defendants  for  the  security  of  the  debt  owing  by 
Slee ;  that  his  right  of  redemption  therein  had  not  been 
legally  divested,  and  the  demurrer  was  overruled.  The 
defendants  in  their  answer  subsequently  filed,  admitted 
most  of  the  facte  stated  in  the  bill,  but  denied  that  the  pre- 
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mfaes  were  bought  in  for  the  benefit  of  Slee.    They  ad-       i*28. 
nutted  they  had  been  in  possession  of  the  premises  ever        gj^ 
since  that  sale,  by  themselves  or  tenants,  and  had  received    ^Jl^- 
the  rents  and  profits  thereof,  and  insisted,  that  by  such    Company. 
tele  they  became  the  absolute  owners  of  the  premises,  dis- 
charged of  all  legal  or  equitable  claims  of  Slee  thereon* 
Proofe  having  been  taken  in  the  *cause,  it  was  submitted  [*52] 

to  Judge  Emott,  the  successor  of  Judge  Betts,  on  the 
pleadings  and  proofe  and  written  arguments  of  counsel, 
and  he  decided  that  the  assignment  on  its  face  was  a  mort- 
gage ot  security  for  the  company's  debt ;  that  the  sale  by 
the  defendants  under  the  statute  was  authorized  by  the 
assignment,  and  was  a  bar  to  Slee's  equity  of  redemption 
in  the  premises ;  and  the  complainant's  bill  was  dismissed. 
From  the  decree  Slee  appealed  to  this  court. 

Opinion  o?  Judge  Betis. — The  defendants'  answet 
denies  all  receipt  of  rents  and  profits  from  the  mortgaged 
estate,  prior  to  the  purchase  by  them  under  the  statute  fore- 
closure ;  and  by  demurrer  they  raise  the  question,  whether 
the  plaintiff  shows  enough  upon  his  bill  to  entitle  him  to 
any  relief  since  that  period. 

A  mortgagee  has  a  power  coupled  with  an  interest  in 
respect  to  the  mortgaged  estate,  (1  Caines'  Cases  in  Error, 
1,)  and  a  general  assignment  divests  his  interest  so  effectu- 
ally that  a  foreclosure  by  the  assignee  is  valid  as  against  the 
mortgagee  without  using  his  name,  giving  him  notice,  or  in 
any  way  recognizing  his  connection  with  the  mortgage. 
(7  John,  Ch.  R.  144.)  A  sale  under  a  power  pursuant  t6 
the  statute,  is  equivalent  between  the  parties  to  it,  to  a  sale 
under  a  decree  of  Chancery.  (10  John.  R.  186.)  The  dfr- 
fendants  were  entitled  to  become  purchasers  at  such  sale, 
(1  R  L.  375,  s.  10,)  and  as  between  them  and  the  mortga- 
gor, the  estate  would  pass  upon  such  purchase  without  the 
execution  of  any  deed  of  conveyance.    (4  Cowen,  266.) 

This  assignment,  construed  by  itself,  is  clearly  absolute, 
and  vests  the  defendants  with  the  whole  estate  and  interest 
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1838.       of  the  plaintiff  in  the  subject    No  relationship  was  created 
Siee       by  it  between  the  parties,  other  than  to  constitute  the  de- 
ManJ^ttwl    fendants  trustees  to  pay  over  to  the  plaintiff  any  surplus 
Company,    beyond  their  debt  and  costs  which  might  be  raised  upon  the 
sale  of  the  mortgaged  premises;  and  the  situation  of  the 
parties  resulting  from  the  assignment,  and  the  consideration 
for  it,  does  not  necessarily  imply  that  the  defendants  received 
it  in  any  other  capacity  than  that  of  purchasers.    The  fore- 
closure, therefore,  vested  the  absolute  estate  in  them  also 
as  against  the  mortgagee,  unless  the  plaintiff  has  shown 
[*58]  something  more  to  "support  his  claim  against  the  defend- 

ants than  the  mere  instrument  of  assignment.  The  bill  sets 
up  an  express  contract  of  the  defendants,  to  become  trustees 
to  the  plaintiff  in  respect  to  the  bond  and  mortgage  and  the 
mortgaged  premises  assigned  them.  It  avers  that  the  de- 
fendants, by  their  attorney  and  agent,  applied  to  the  plain- 
tiff for  the  assignment,  and  proposed  to  receive  it  in  trust 
to  pay  his  note  to  them,  and  to  pay  back  all  moneys  re- 
ceived by  them  above  that,  and  on  payment  of  the  note  by 
the  plaintiff,  to  re-assign  to  him  the  mortgage,  with  the  pre- 
mises therein  described ;  that  he  acceded  to  the  proposal, 
and  thereupon  the  defendants  agreed  to  hold  the  bond  and 
mortgage  and  mortgaged  premises  as  security  for  the  pay 
ment  of  the  note,  and  in  trust  to  pay  back  to  him  the  sur- 
plus collected  therefrom  above  his  note,  and  to  re-assign 
and  re-convey  to  him  the  bond  and  mortgage,  together  with 
such  right  and  interest  as  they  might  have  in  the  mortgaged 
premises.  And  the  bill  further  avers  that  the  defendants 
took  the  conveyance  of  the  premises  on  the  sale,  with  intent 
to  vest  the  title  in  them,  to  hold  as  security  for  the  debt 
due  them  and  in  trust  for  the  plaintiff,  &c.,  &c. 

These  allegations  are  sufficiently  comprehensive  and  dis- 
tinct to  denote  a  trust,  and  if  it  is  of  a  character  to  be  en- 
forced in  this  court,  the  demurrer  being  both  to  the  dis- 
covery and  relief  sought,  is  clearly  bad.  (3  Bro.  Ch.  Cas. 
646,  Eng.  ed.  note.)  Equity  considers  collateral  securities 
to  creditors,  as  trusts  for  the  better  protection  of  their  debts, 
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and  will  compel  the  fulfilment  of  their  intentions.  (1  John.       i*28- 
Ch.  R.  119.)    This  would,  therefore,  be  a  trust  which  this        See 
court  must  protect    The  truth  of  these  averments  in  the    n^',^ 
bill  is  to  be  taken  as  admitted  by  the  demurrer,  not  a  re-    Company, 
suiting  trust,  which  can  only  be  raised  by  the  actual  pay- 
ment of  money,  the  consideration  upon  which  the  estate 
vests,  (2  John.  Ch.  R.  405 ;  6.  id.  1,)  but  a  trust  connected 
with  and  part  and  parcel  of  the  alignment,  being  the  con* 
dition  upon  which  the  defendants  took  and  executed  the 
power,  and  demonstrating  their  capacity  in  relation  to  the 
plaintiff.    The  answer  not  alleging  the  trusts  to  have  been 
in  writing,  it  will  probably  be  presumed  in  this  court  that 
they  are  to  be  proved  by  *parol.    (2  Br.  Ch.  Cas.  568 ;  2  [*54] 

Dickens,  664 ;  5  Ves.  jun.  554 ;  3  Br.  Ch.  Cas.  400.)  But 
that  mode  of  proof  is  admissible  and  competent,  and  has 
been  received  even  to  establish  trusts  in  and  concerning 
lands,  Harvey  v.  Harvey,  2  Cas.  in  Chan.  180,)  and  is 
always  received  without  question  where  the  statute  of  frauds 
does  not  intervene.  (1  Dall.  193 ;  id.  424.)  The  general 
assignment  becomes  therefore  qualified  and  special,  and  will 
be  permitted  to  operate  only  as  limited  by  the  terms  of  the 
trust.    (1  John.  Ch.  R.  119 ;  6  id.  417 ;  2  Cowen,  246.) 

The  bill  seeking  relief  not  upon  the  foundation  of  the 
written  assignment  only,  but  upon  the  trusts  accompany- 
ing it,  it  presents  a  proper  case  for  the  interference  of  this 
court,  unless  the  plaintiff's  remedy  is  lost  by  lapse  of  time. 
It  becomes,  therefore,  important  to  inquire  in  what  charac- 
ter this  assignment  was  made  to  the  defendants,  whether 
as  mortgagees  or  trustees  for  the  plaintiff,  in  relation  to  the 
mortgaged  fund. 

If  no  other  interest  was  conferred  upon  the  defendants  by 
the  assignment,  than  to  dispose  of  the  estate  and  pay  over 
the  money,  most  clearly  they  would  be  merely  trustees  to 
-sell.  This  would  not  impeach  their  competency  to  pur- 
chase. The  rule  laid  down  by  Lord  Thurlow,  Grow  v. 
Ballard,  (3  Bro.  Ch.  Cas.  119,)  that  it  is  impossible  at  any 
rate  that  the  person  employed  to  sell  can  be  permitted  to 
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****.       buy,  has  been  explicitly  denied  in  the  English  courts  and 
dee       ours,  and  is  now  no  longer  followed.    The  principle  now 
IfmTmitin    TeGOP^z&^  k)  that  ^e  **  ©titled  to  no  advantages  from  his 
Company,    purchase;  but  it  is  at  the  option  of  the  cestui  que  trust  to 
consider  him  a  trustee  and  as  holding  the  estate  in  his  be* 
half.    (Wfrichcote  v.  Lawrence,  8  Ves.  jun.  740;  Campbell 
v.  Walker,  6  id.  678;  1  Caines'  Cas.  in  Error,  20;  Murine 
v.  Allaire,  2  id.  182.)    The  doctrine  of  these  cases  is  re- 
peated and  sanctioned  in  Provost  v.  Chants,  (1  Peter's  Rep. 
864,)  and  Davoe  v.  Fanning,  (2  John.  Ch.  R.  252.) 

The  South  Carolina  Court  of  Chancery  have  had  the 

doctrine  in  two  cases  under  consideration,  but  divided 

without  settling  the  law.    They  would  Beem  inclined  to 

[*65]  hold  the  purchase  *absolutely  void,     (4  Dees.  486,  504, 

note ;  and  again,  id.  702.) 

But  though  the  cestui  que  trust  has  an  election  in  this 
matter,  it  is  not  ad  libitum  as  to  time.  It  must  be  exercised 
within  a  reasonable  period  after  he  is  apprized  of  the  pur- 
chase. No  general  rule  can  be  laid  down  with  exactness 
defining  what  shall  be,  in  all  cases,  reasonable  time.  The 
numerous  cases  which  have  occurred  and  turned  upon  this 
point,  have  been  decided  on  their  own  peculiar  circumstan- 
ces. Various  periods  have  accordingly  been  adopted,  at 
which  the  courts  say  the  cestui  que  trust  shall  be  presumed 
to  have  acquiesced  in  the  purchase,  and  he  is  held  absolutely 
concluded  from  disturbing  it  Bergen  v.  Bennet,  (1  Caines' 
Cas.  in  Error,  1,)  was  a  foreclosure  of  a  mortgage  under  the 
power,  and  the  mortgagor  was  under  sixteen  years'  acquies- 
cence, knowing  the  sale,  denied  the  right  of  redeeming. 
Judge  Washington,  (1  Peters'  R.  868,)  would  seem  only  to 
require  the  feet  of  notice  to  the  cestui  que  trust  that  the  trus- 
tee had  purchased,  to  raise  a  presumption  of  his  acquies- 
cence, and  without  notice,  he  denies  a  lapse  of  time  to  be  a 
bar.  Chancellor  Dessaussure  refers  to  numerous  English 
cases  in  which  relief  was  granted  after  a  lapse  of  6,  7,  12, 
14  and  20  years,  to  which  may  be  added  2  Bro.  P.  C.  Ill ; 
s.  b.}  15  Yin.  468,  in  which  relief  was  denied  after  six  yean. 
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The  result  of  the  cases  shows  manifestly  that  courts  do  not       ***** 
consider  it  a  matter  of  course  to  divest  the  purchase  of  a        Stee 
trustee,  where  he  has  acquired  the  formal  legal  tide.    A    y^L»^ 
proper  diligence  must  have  been  indicated  on  the  part  of    Compao/. 
the  cestui  que  trust.    In  the  present  case,  I  should  deny  the 
plaintiff  relief  upon  this  ground.    He  was  present  at  the 
sale  and  intimated  no  dissatisfaction  with  the  defendant's 
purchase.    He  considered  the  sale  absolute  and  not  for  his 
benefit,  because  he  declined  bidding,  as  he  states,  on  account 
of  his  embarrassed  circumstances.     He  allows  the  defend- 
ants to  take  the  estate  as  owners,  and  never  intimates  a  claim 
upon  them  until  1825.    If  they  were  only  trustees  to  sell! 
equity,  under  all  these  circumstances,  would  presume  the 
trust  discharged  to  his  approbation,  and  hold  him  now  con- 
cluded from  disturbing  the  sale.    The  defendants  are  per- 
mitted to  avail  themselves  of  *this  objection  by  demurrer.  [*56] 
(19  Ves.  180;  2  Sch.  &  Le£  63 ;  1  Bro.  P.  C.  95.) 

The  transfer  of  the  security  by  the  plaintiff  to  the  defend- 
ants, is,  in  legal  contemplation,  a  mortgage.  The  transac- 
tion throughout,  as  set  up  in  the  bill,  was  for  the  sole  pur- 
pose of  securing  the  plaintiff's  debt  to  the  defendants.  An 
absolute  sale  of  the  mortgagee's  interest  cannot  be  implied 
by  construction  of  the  instrument  against  the  direct  aver- 
ment of  the  plaintiff  to  the  contrary,  and  the  admission  of 
that  allegation  by  the  defendants. 

It  is  unquestionably  the  rule  of  this  court  and  at  law,  that 
a  deed,  however  absolute  the  terms  may  be  upon  its  face,  if 
really  only  intended  to  secure  a  debt,  will  be  deemed  a  mort- 
gage, though  the  defeasance  is  by  parol.  (1  John.  Ch.  R. 
594 ;  4  id.  167;  6  id.  417 ;  7  id.  40.)  It  never  loses  the 
character  and  quality  of  a  mortgage,  and  the  right  of  re- 
demption, as  an  inseparable  incident,  cannot  be  restrained 
or  clogged  even  by  the  stipulation  of  the  parties.  (Clark 
v.  Henry,  2  Cowen,  324,  in  error.)  Lapse  of  time  in  this 
case  cannot.affect  the  remedy ;  for  as  against  the  mortgagor, 
possession  by  the  mortgagee  for  any  period  short  of  20 


66  OASES  IN  CHANCERY. 

1828.       years,  will  not  bar  the  equity  of  redemption.   (Anon.,  8  Atk. 
£te        213 ;  Moore  v.  Cable,  1  John.  Ch.  R.  886.) 
MuTihatttm        There  is  here  no  foreclosure  of  the  plaintiff's  interest 
Company.    He  not  having  been  made  a  party  to  the  proceedings  against 
the  original  mortgagor,  and  none  having  been  instituted 
for  the  purpose  of  divesting  his  right,  his  interest  accord- 
ingly remains  unaffected,  and  the  mortgage  created  between 
him  and  the  defendants  yet  alive  and  subject  to  redemption. 
(Hobart  v.  Abbot,  2  P.  Wms.  642  ;  Johnson  v.  Hart,  8  John. 
Cas.  822.) 

The  demurrer  is  overruled.  The  defendants  are  allowed 
80  days  to  answer,  on  paying  costs  of  the  demurrer. 

Costs  would  not  have  been  allowed,  had  the  demurrer 
been  taken  to  the  right  of  the  party  under  the  assignment 
alone ;  but  an  express  agreement  of  the  defendants  being 
alleged,  qualifying  the  character  of  that  assignment,  and 
showing  it,  instead  of  being  an  absolute  transfer  of  his  in- 
terest, only  a  pledge  to  secure  his  debt  to  them,  the  defend- 
ants ought  to  have  answered  that  averment 

r*57]  *Opikion  or  Judge  Emott. — The  bill  in  this  cause  states 

that  George  Hallowell  and  John  B.  Frear,  on  the  14th  day 
of  February,  1814,  gave  to  the  complainant  a  bond  for  the 
purchase-money  of  a  lot  in  the  village  of  Poughkeepsie,  con- 
ditioned for  the  payment  of  four  thousand  dollars,  and  that 
on  the  same  day  they  gave  a  mortgage  on  the  premises, 
with  a  power  to  sell  to  secure  the  bond ;  that  previous  to 
the  year  1816,  the  defendants  established  a  branch  bank  at 
Poughkeepsie,  making  James  Tallmadge  a  director  and 
president  of  such  bank,  and  that  he  was  also  the  attorney 
and  counsel  of  the  defendants,  "in  relation  to  all  business 
done  and  transacted  at  said  branch,"  and  that  he  continued 
to  be  such  director,  attorney  and  counsel  during  the  whole 
time  the  branch  remained  at  Poughkeepsie,  and  until  long 
after  the  19th  day  of  August,  1816 ;  that  previous  to  the 
last  mentioned  day,  the  plaintiff  had  discounted  at  the 
branch  bank  a  note  drawn  by  him  and  indorsed  by  Joseph 
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H.  Cunningham  and  Albert  Cocks,  on  which  there  was  due       18a& 
on  the  1st  of  May  $2,000 ;  that  the  plaintiff  became  embar-        siee 
rassed  and  unable  to  pay  his  debts,  and  had  little  or  no    Mantou^ 
property  with  which  he  could  secure  any  of  his  debts,  ex-    Company, 
cept  the  said  bond  and  mortgage ;  and  both  of  his  indor- 
sers,  prior  to  the  19th, of  August,  had  become  so  insolvent 
that  their  names  were  not  considered  as  adding  much  if 
anything  to  the  security  of  the  note ;  that  Tallmadge,  act- 
ing for  the  defendants,  on  the  19th  of  August,  1816,  applied 
to  the  plaintiff  to  assign  the  bond  and  mortgage  to  be  held 
as  security  for  the  note,  and  in  trust  to  pay  to  the  plaintiff 
all  moneys  collected  thereon  above  the  amount  due  on  the 
note,  and  on  payment  of  the  note  by  the  plaintiff,  to  re- 
assign the  bond  and  mortgage  to  him ;  that  the  plaintiff 
assenting  to  such  proposition,  he,  on  the  19th  of  August, 
made  an  assignment  on  the  back  of  the  mortgage,  by  which, 
for  value  received,  he  assigned  over  the  mortgage  and  the 
bond  belonging  to  the  same  to  the  defendants  for  $2,000, 
with  the  interest  from  the  1st  of  May,  with  power  to  collect 
for  their  own  benefit  such  sum  and  interest,  and  covenanted 
that  such  sum  was  due  and  would  be  paid  by  the  mortga 
gors,  and  that  the  securities  were  valid,  and  the  premise 
should  on  foreclosure  sell  for  such  sum ;  *which  assign-  [*68] 

ment  was  so  made,  with  an  agreement  and  understanding 
between  the  plaintiff  and  Tallmadge,  acting  as  the  agent 
and  attorney  of  the  defendants,  that  the  defendants  should 
hold  the  said  bond  and  mortgage  as  security  for  their  debt 
and  interest,  to  pay  the  plaintiff  such  sum  as  might  be  col- 
lected thereon  over  the  sum  due  to  them,  and  on  payment 
of  their  debt  by  the  plaintiff,  they  were  to  re-assign  to  him 
the  bond  and  mortgage :  that  immediately  after  the  assign* 
ment,  the  defendants  took  possession  of  the  premises,  and 
have  ever  since  held  such  possession,  receiving  the  rents 
and  profits,  and  that  the  rents  which  they  have,  or,  but  for 
their  neglect,  they  might  have  received,  amount  to  much 
more  than  the  interest  accruing  on  the  said  note ;  that  in 
May,  1817,  the  defendants  commenced  proceedings  to  fore- 
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182&  close  the  equity  of  redemption  of  Hallowell  and  Frear,  by 
gto  "duly"  advertising  under  the  mortgage  for  the  10th  of 
w-Jli**^  November,  and  that  on  such  day  the  mortgaged  premises 
Company,  were  duly  sold  at  auction  according  to  the  requirements  of 
the  act;  and  that  the  complainant,  "from  his  pecuniary 
embarrassments,  being  unable  to  purchase  the  premises  or 
to  bid  upon  the  same,"  they  were  struck  off  to  Tallmadge  as 
the  agent  and  for  the  benefit  of  the  defendants,  for  the 
nominal  sum  of  $700.  On  the  11th  of  November,  the 
defendants  conveyed  under  the  sale  of  Tallmadge,  and 
Tallmadge,  on  the  same  day,  quit-claimed  to  the  defend* 
ants.  The  plaintiff  alleges  "  that  the  said  conveyances  were 
made  with  the  intention  of  vesting  the  title  to  said  premises 
in  the  defendants,  that  they  might  hold  the  same  as  security 
for  the  sum  due  to  them,  and  interest  from  the  plaintiffs  as 
already  mentioned,  and  not  to  vest  any  title  or  interest  in 
the  premises  in  Tallmadge ;"  that  the  mortgaged  premises 
now  are,  and  ever  since  such  foreclosure  have  been  worth 
the  sum  for  which  they  were  mortgaged  by  Hallowell  and 
Frear ;  that  the  plaintiff  is,  and  for  a  long  time  past  has 
been  ready  to  pay  such  sum  as  may  be  due  to  the  defend- 
ants for  their  demand,  after  deducting  the  rents  which  they 
have  or  might  have  received,  and  he  has  frequently  offered 
them  to  pay  such  balance  as  soon  as  they  furnish  him  with 
a  full  and  accurate  account  of  the  same.  In  particular,  he 
[*69]  says  he  applied  for  such  purpose  to  the  *defendants  on  the 

18th  of  January,  1825,  and  again  on  the  7th  of  May,  1825 ; 
but  they  have  hitherto  refused. 

The  defendants,  in  their  answer,  admit  that  James  Tall- 
madge was  a  director  and  president  of  their  branch  bank 
at  Foughkeepsie,  and  was  also  their  attorney  and  counsel 
in  his  professional  capacity ;  but  not  otherwise  in  relation 
to  business  done  and  transacted  at  the  branch  generally. 
The  defendants,  in  answer  to  the  inquiry  about  the  assign- 
ment, say  that  the  plaintiff,  on  the  19th  of  August,  1816, 
being  indebted  to  them  on  his  note  in  $2,000,  as  a  security 
for  the  payment  of  such  debt,  agreed  to  assign  to  them  the 
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bond  and  mortgage*  and  thereupon  did  make  the  assign-  1M& 
meat  which  they  set  forth.  They  admit  that  the  assign-  alee 
ment  was  made  to  be  held  as  a  security  for  their  debt  as  y.J^,. 
expressed  in  the  assignment,  but  they  deny  that  the  assign-  Company, 
ment  was  made  with  any  agreement  or  understanding 
between  the  plaintiff  and  Tallinadge,  acting  as  their  agent 
or  otherwise,  or  between  the  plaintiff  and  themselves,  "  that 
they  should  hold  the  bond  and  mortgage  with  the  morfc- 
gaged  premises  in  trust  for  the  plaintiff,  to  pay  him  the 
overplus  money  or  to  re-assign  to  him,"  or  upon  any  terms, 
trust  or  condition,  other  than  what  is  expressed  in  the 
assignment,  or  that  there  was  any  agreement  or  under- 
standing in  relation  thereto,  other  than  what  is  contained 
in  the  assignment  As  to  the  sale,  they  say  "  that  it  was 
on  their  own  account,  and  not  as  assignees  having  a  trust 
for  the  plaintiff  other  than  such  trust  as  is  contained  in  the 
assignment ;  and  that  it  was  made  with  a  view  to  sell  the 
property  for  such  sum  as  could  be  obtained  for  the  same, 
and  to  have  their  debt  paid,  and  not  for  the  purpose  merely 
of  foreclosing  the  equity  of  redemption  of  Hallowell  and 
Frear."  The  defendants  allege  that  Slee  resided  at  Pough- 
keepsie,  and  was  acquainted  with  the  sale ;  and  they  charge 
that  the  plaintiff  knew  of  their  purchase,  and  never  set  up 
or  pretended  any  interest  in  the  premises,  or  that  the  de- 
fendants were  at  all  accountable  fir,  or  held  the  same  in 
trust  for  him,  or  gave  them  any  notice  or  intimation  that 
he  should  consider  them  as  trustees  for  his  accounts,  or 
pretended  any  right  or  intention  to  redeem  until  January, 
1825,  more  than  seven  years  after  the  sale ;  and  on  the 
contrary,  he,  during  *all  that  time,  suffered  the  defendants  [*60] 

to  treat  the  property  as  their  own. 

The  only  witness  examined  on  the  part  of  the  plaintiff^ 
who  testified  relative  to  the  assignment  and  sale,  was  Gen. 
Tallmadge.  He  testified  that  the  plaintiff  and  his  indorsers 
being  in  doubtful  circumstances,  he  applied  to  the  plaintiff 
to  make  an  assignment  of  the  bond  and  mortgage  of  Frear 
and  Hallowell,  and  held  out  by  way  of  inducement  certain 
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1828.  benefits  to  the  plaintiff)  which  related  to  certain  bonds  and 
See  mortgages  given  by  him  to  the  Van  Benschotens,  and 
MnnhnttMi  w^c^  benefits  the  plaintiff  afterwards  realized  through  the 
Company,  agency  of  the  defendants.  He  says  he  pressed  the  plaintiff 
to  make  the  assignment,  and  always  spoke  to  him  that  all 
over  the  $2,000  would  remain  to  him:  the  proposition 
always  was,  that  the  plaintiff  should  have  the  surplus.  He 
also  says,  there  was  no  express  agreement  that  the  plaintiff 
should  have  the  surplus,  but  all  the  propositions  and  con- 
versations of  himself  with  the  plaintiff  were  based  upon  the 
supposition  that  the  plaintiff  was  to  have  the  surplus.  He 
testified  further,  that  in  the  spring  of  1817,  he  commenced 
proceedings  to  foreclose  the  mortgage  by  advertising  for 
the  bank,  and  sold  the  premises  in  the  fall.  A  few  days 
befere  the  sale,  the  plaintiff  called  on  him  and  wanted  to 
know  what  was  to  be  done  in  case  there  was  a  bid  over 
the  $2,000 ;  he  wished  the  bank  to  bid  at  least  $3,500. 
To  this  he  replied,  that  he  had  fulfilled  his  agreement  in 
removing  the  Van  Benschoten  mortgage,  and  that  he  did 
not  think  the  bank  was  bound  to  bid  more  than  the  amount 
of  their  debt;  that  if  the  plaintiff  wanted  the  property  bid 
over,  that  he  must  get  some  friend  to  attend  and  go  on 
with  the  bidding  as  far  as  he  thought  proper.  The  plain- 
tiff  then  said  he  had  no  funds  to  go  on  with  the  bidding; 
to  which  the  witness  replied,  that  he  needed  no  funds,  as 
his  receipt  would  answer  for  all  over  the  bank  debt  The 
plaintiff  said  he  had  no  friend  to  come  forward  except  the 
witness ;  to  which  he  replied,  that  he  could  not  consent 
Witness  then  told  the  plaintiff  that  he  should  bid  for  the 
property  the  amount  for  the  debt,  and  if  the  purchase  was 
made  under  that  sum,  the  property  should  remain  as  it  was 
as  to  the  plaintiff,  only  foreclosing  Frear  and  HallowelL 
[*61]  The  *understanding  of  the  witness  was,  and  ever  since  has 

been,  that  the  plaintiff  would  be  entitled  to  the  overplus 
^uoney,  only  foreclosing  Frear  and  Hallowell.  At  the  sale, 
some  one  bid  $600 ;  witness  bid  $700,  and  the  property 
was  struck  off  to  him.    The  property  was  then  worth 
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$3,500,  and  is  now  worth  $3,000.    He  does  not  know  that       1828. 
the  plaintiff  had  any  one  to  bid  at  the  sale.    The  plaintiff       siee 
has  at  all  times,  and  in  all  conversations  with  the  witness,    y^^^ 
claimed  a  right  to  redeem ;  and  he  has  always  admitted  it.    Company. 
In  the  summer  of  1819,  a  committee  of  the  bank  came  to 
Poughkeepsie  on  the  affairs  of  the  bank,  and  witness  under- 
stood from  them  that  the  plaintiff  had  claimed  the  property ; 
but  witness  thought  they  did  not  understand  it    He  had 
stated  the  claim  of  the  plaintiff  to  Mr.  Remsen,  the  presi-      * 
dent  of  the  company,  many  times,  and  in  particular  by 
letters  of  the  2d  of  March  and  20th  of  April,  1823.    On 
his  cross-examination,  the  witness  said  that  there  was  no 
specific  agreement  at  the  time  of  the  assignment,  nor  was 
there  any  specific  agreement ;  but  it  was  well  understood 
that  the  plaintiff  was  to  have  the  surplus.     The  plaintiff 
did  not  require  the  property  to  be  sold.    The  sale  was  fiur, 
public  and  open. 

There  is  much  repetition  in  the  testimony  of  Mr.  Tall- 
madge,  owing  to  the  mode  of  the  examination,  and  the  na- 
tural desire  on  the  part  of  the  plaintiff  to  have  his  under- 
standing and  views  placed  in  full  relief.  What  has  been 
mentioned  gives  in  sufficient  detail  what  was  testified  to  by 
him  for  all  the  purposes  of  this  opinion. 

The  assignment  has  been  introduced.  It  is  on  the  back 
of  the  mortgage,  is  dated  the  19th  of  August,  1816,  and  is 
under  the  hand  and  seal  of  the  plaintiff.  It,  for  value  re- 
ceived, assigns  over  the  bond  and  mortgage  to  the  defend- 
ants for  the  sum  of  $2,000,  with  interest  from  the  1st  of 
May,  with  power  to  collect  for  their  own  use  and  benefit 
such  sum  in  his  name  or  otherwise.  The  plaintiff  cove- 
nants that  such  sum  is  due,  and  will  be  paid  by  the  mort- 
gagors by  the  first  day  of  May  then  next;  that  the  bond 
and  mortgage  are  valid ;  and  that  the  premises  on  foreclo- 
sure, will  sell  for  such  sum. 

*On  this  state  of  facts,  the  plaintiff  claims  a  right  to  re-  [*62] 

deem  on  three  grounds :  1.  Because  the  foreclosure  itself 
was  informal  and  imperfect,  the  assignment  being  but  for 

Vol.  I.  5 
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1*28.       part,  leaving  an  interest  in  him  which  made  him  a  neces- 
Sto       sary  party,  (plaintiff,  if  we  may  so  term  it,)  to  the  advertise- 
Itohnttim    ment ;  2.  Because  the  plaintiff  is  not  bound  by  the  fore- 
Oompanj.    closure,  and  that  he  could  alone  be  barred  by  a  foreclosure 
in  Chancery  to  which  he  was  a  party ;  3.  Because  the  de- 
fendants were  trustees  for  the  plaintiff,  and  they  cannot 
therefore  avail  themselves,  as  against  him,  of  their  pur- 
chase. 
»         Let  it  here  be  remembered  that  the  plaintiff's  claim, 
made  by  his  bill,  is  not  founded,  and  was  probably  not  in- 
tended to  be  founded  on  fraud.    If  he  had  set  up  a  distinct 
and  available  fraud,  either  in  the  assignment  or  sale;  if  he 
had,  by  his  great  confidence  in  the  defendants  or  their 
agents,  been  induced  to  give  an  absolute  instead  of  a  de- 
feasable  assignment,  or  a  pledge  of  his  security  for  an 
amount  not  due ;  if  he  had  been  lulled  into  a  false  security 
at  the  sale  by  the  fraudulent  representations,  or  what  would 
have  amounted  to  the  same  thing,  the  unperformed  prom- 
ises of  the  defendants  or  their  agents,  so  that  he  had  not 
taken  the  measures  which  he  intended  and  which  he  had 
in  his  power,  the  fraud  would  have  created  a  trust  which 
might  have  been  enforced  here  without  any  writing.    But 
no  such  fraud  was  presented  by  the  plaintiff  in  his  bill,  and 
it  could  not  therefore  be  made  by  the  court  a  ground  for 
relief,  even  if  it  appeared  m  the  testimony.    When  speak- 
ing of  a  fraud  which  might  have  been  made  a  ground  of 
claim,  I  have  termed  it  an  available  fraud,  to  distinguish  it 
from  frauds  which  are  not  so.    Such  frauds  are  now  a  dis- 
tinct head  in  equity,  and  there  is  almost  as  much  certainty 
about  them  as  about  any  other  part  of  Chancery  jurisdic- 
tion.   But  there  are  frauds  which  Chancery  cannot  and 
dare  not  face  and  relieve  against ;  frauds  which  are  pro- 
tected by  statute,  or  covered  up  by  the  general  rules  and  max- 
ims of  the  court.    Able  counsel  and  grave  judges  frequently 
say  that  the  statute  of  frauds  shall  not  be  made  an  instru- 
ment of  fraud ;  and  yet  it  is  not  difficult  to  show,  and  most 
professional  men  have  seen,  that  this  statute,  with  its  high 
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title,  may  be  made  and  has  been  made  an  instrument  of      W8. 
♦fraud.    It  is  merely  necessary  to  advert  to  the  rule  which       siee     r 
makes  age  a  test  for  capacity,  and  therefore  invalidates  the   jfanhaUaa 
contracts  of  minors,  as  one  which  has  covered  many  and    Company. 
great  frauds  by  persons  of  mature  mind,  and  to  the  law  of 
this  court,  that  parol  evidence  shall  not  be  permitted  to 
contradict  or  substantially  vary  the  legal  import  of  a 
written  agreement,  as  frequently  and  necessarily  making  a 
new  contract  for  the  parties,  by  which  fraud  receives  a 
premium. 

General  laws  and  general  rules  are  necessary  fox  the  pur- 
poses of  society ;  and  they  are  emphatically  necessary  to 
save  parties  against  the  passions,  the  mistakes  and  the  false 
views  of  judges.  When  the  judge  applies  the  laws  to  the 
case,  there  is  safety.  When  he  passes  on  each  case  individ- 
ually, with  no  rule  but  that  of  his  feelings  and  discretion, 
there  is  great  danger  to  the  parties.  The  injuries  inflicted 
by  general  rules  are  casual,  but  those  which  would  spring 
from  an  unqualified  discretion  in  the  judge,  would  be  con- 
tinual and  most  mischievous. 

It  must  not  be  inferred  from  these  remarks,  that  I  have 
discovered  anything  like  a  technical  fraud  in  the  testimony 
in  this  cause  with  respect  to  the  assignment.  K  it  is  in  its 
terms,  as  I  think  it  is,  a  mortgage  to  secure  the  smaller  de- 
mands of  the  defendants,  it  is,  of  a  necessary  consequence, 
to  give  to  the  plaintiff  a  right  to  the  surplus,  and  a  right  to 
redeem  if  he  came  in  time.  This  is  all  that  was  or  could  be 
intended,  and  all  that  Gen.  Tallmadge  can  testify  to.  In  the 
assignment,  then,  there  is  no  shadow  of  fraud.  In  the  sale, 
if  there  was  an  understanding  or  a  wish  that  the  purchase 
might,  as  between  these  parties,  leave  the  property  as  it 
found  it,  and  it  turns  out  otherwise,  still  there  is  no  techni- 
cal fraud,  as  the  plaintiff  had  avowedly  neither  money  or 
friends  to  aid  him ;  and  so  far  from  being  persuaded  not  to 
bid,  he  was  advised  to  the  contrary.  The  case,  therefore, 
as  far  as  it  shows  a  loss  to  the  plaintiff  is  a  case  of  hardship, 
not  perhaps  to  the  extent  pressed  in  the  court,  inasmuch  as 
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1828.       no  attempts  have  been  made  to  collect  anything  on  the  note, 
glee        and  so  much  time  has  elapsed  that  the  remedy  must  now  be 
Manhattan    8one»  ^  ^e  WIS^  remained  to  get  the  residue,  or  if  the 
Company,    plaintiff  could  respond  to  it.    As  a  case  of  hardship,  how- 
#  ever  *much  my  feelings  may  be  awakened  or  enlisted,  I  am 

*■      J  bound  to  take  care  that  my  judgment  should  remain  free 

to  decide  as  the  law  directs.  It  will  be  seen  that  I  do  not 
look  at  the  testimony  of  Gen.  Tallmadge  as  very  essential. 
The  cause,  were  it  otherwise,  standing  as  it  does  in  opposi- 
tion to  the  direct  and  positive  answers  made  by  the  defend- 
ants to  questions  put  to  them  by  the  bill,  no  decree  could 
probably  be  founded  on  it  As  far  back  as  1688,  we  find 
it  established,  that  there  being  but  one  witness  against  the 
defendant's  answer,  the  plaintiff  could  have  no  decree ;  (1 
Vera.  160 ;)  and  the  rule  remains  to  the  present  day,  though 
the  reason  of  it  is  not  very  apparent,  or  at  least  usually 
given  for  it.  That  it  is  oath  against  oath,  is  not  altogether 
conclusive.    (1  Br.  Ch.  Cas.  52.) 

The  first  question  to  be  considered  is,  whether  the  statute 
foreclosure  was  formal,  the  plaintiff  not  having  joined  in  the 
advertisement.  The  objection  is,  that  inasmuch  as  the  plain- 
tiff had  an  interest  in  the  mortgage,  he  was  a  necessary 
party ;  and  to  support  this  objection,  I  am  referred  to  the 
opinion  of  Mr.  Justice  Woodworth,  in  Wilson  v.  Throup, 
(2  Cowen,  231,)  in  which  he  says,  speaking  of  these  fore- 
closures, "The  act  contemplates  that  the  notice  be  given, 
and  the  sale  made  by  the  mortgagee  or  others  thereunto 
authorized.  If  the  mortgagee  has  assigned  all  his  interest, 
notice  must  be  given  by  the  assignee.  If  a  part  of  the  bond 
and  mortgage  is  assigned,  the  mortgagee  and  such  assignees 
are  the  proper  parties."  This  objection  necessarily  leads  to 
a  consideration  of  the  nature  of  the  instrument ;  and  when 
that  is  ascertained,  we  shall  be  able  to  see  how  the  reasoning 
of  the  judge  operates  on  the  foreclosure.  In  a  former  stage 
of  the  cause,  this  paper  appears  to  have  been  the  source  of 
considerable  perplexity.  Sometimes  it  was  viewed  as  an 
absolute  assignment  of  all  interest  in  the  bond  and  mort- 
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gage ;  and  this  probably  caused  Gen.  Tallmadge  to  say,       1828- 
when  he  testified,  that  "  he  never  would  have  acted  as  agent       glee 
in  the  transaction  of  Slee,  was  he  to  have  lost  all  benefit  in  the    M   j^ 
surplus,  and  that  all  the  conversations  were  based  on  the    Company, 
supposition  that  he  was  to  have  the  surplus."    At  other 
times  it  was  spoken  of  as  a  declaration  of  trust,  and  then  it 
was  treated  as  a  "mortgage ;  and  yet  it  appears  to  me  that  [*66] 

the  paper  is  so  marked  as  to  leave  no  reasonable  doubt  of 
its  kind  and  character.  There  is  nothing  technical  in  it  to 
bind,  nothing  obscure  to  embarrass.  The  intent  is  palpa- 
ble, and  everything  is  left  clear  to  have  the  intent  carried 
into  effect 

The  instrument  commences,  "  For  value  received,  I  as- 
sign over  the  within  mortgage  and  bond  belonging  to  the 
same."  Here  is  the  act  done,  a  transfer  of  the  entire  secu- 
rity. It  proceeds,  "  for  the  sum  of  $2,000,  with  interest 
from  the  first  day  of  May,  to  collect  for  their  own  use  and 
benefit  the  sum  of  $2,000  and  interest,"  with  covenants  that 
bo  much  is  due  and  will  be  paid  by  the  mortgagors  by  the 
first  day  of  May  then  next,  and  that  the  premises  will  bring, 
such  sum  on  foreclosure.  Here  is  the  object:  a  security 
for  an  existing  debt,  and  it  gives  power  to  collect  in  the 
name  of  Slee  or  otherwise.  Here  is  the  express  authority 
given  to  enforce  the  security  assigned.  It  is  nothing  more 
or  less,  from  its  very  form,  than  a  pledge  for  a  debt  of 
$4,000  for  securing  a  demand  of  $2,000 ;  and  then  follows 
the  law  of  this  court,  that  every  contract  for  the  securing 
of  money  by  a  conveyance  of  property,  either  personal  or 
real,  is  in  equity  deemed  a  mortgage.  This  established, 
then  follows,  as  a  necessary  consequence,  and  without  any 
express  stipulation,  the  right  to  redeem,  (2  Atk.  490,)  and 
the  right  to  the  surplus. 

The  assignment  is  of  the  whole  interest.  Although  be- 
ing for  a  particular  purpose,  it  may  be  satisfied  with  a  part 
Indeed,  in  all  cases  of  mortgages,  the  transfer,  as  far  as  re 
lates  to  the  remedy,  will  be  taken  to  be  entire  and  exclu- 
sive, unless  made  otherwise  by  express  stipulation,  as  being 
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1M8-       necessary  to  enforce  the  right.    The  remedy  by  suit  on  the 
Stoe        «a  bond,  and  of  foreclosure  on  the  mortgage,  if  a  divided 
lfmiHUiini    one  between  the  mortgagor  and  mortgagee,  would  produce 
Company,    delay  and  vexation,  and  would  make  an  appeal  to  the  Court 
of  Chancery  necessary  in  almost  every  case.    In  the  common 
case  of  a  mortgage  with  power  to  sell,  it  would  be  strange 
bo  ask  the  mortgagor  to  join  with  the  mortgagee  in  the  ad* 
▼ertisement ;  and  yet  the  mortgagor  has  an  interest  in  the 
property,  and  in  many  cases  fer  beyond  that  of  the  mort- 
gagee.   Nor  is  there  any  more  reason  in  this  case  that  the 
[*66]  plaintiff  should  have  *joined  in  the  notice  of  sale.    It  was 

in  truth  adverse  to  him.  The  reasoning  of  Judge  Wood- 
worth  is  not,  therefore,  applicable,  and  is  based  on  a  dif- 
ferent state  of  facte ;  and  I  think  we  may  safely  Conclude, 
that  the  advertisement,  as  far  as  it  will  serve  any  purpose, 
was  rightly  made  in  the  name  of  the  defendants. 

The  next  question  is,  whether  the  plaintiff  is  bound  by 
the  statute  of  foreclosure,  the  proceedings  being  regular  and 
not  tainted  by  fraud.  The  mortgage,  at  its  introduction, 
created  an  estate  upon  condition,  and  the  estate  became  ab- 
solute when  the  condition  was  not  performed.  (Litt.  sec. 
8*2.)  There  was  no  such  thing  known  as  an  equity  of  re- 
demption, and  Lord  Hale  observes,  that  in  14  Rich.  2,  the 
parliament  would  not  admit  of  redemption.  (1  Ch.  Ca& 
219.)  Mr.  Butler  remarks  that  it  was  admitted  soon  after, 
(Co.  Litt  203  b.  note  96,)  but  Mr.  Fonblanque  says,  that 
although  the  right  is  now  incontrovertibly  established,  he  has 
not  been  able  to  trace  the  period  when  such  right  was  first 
established.  (2  Fonbl.  260,  note  c.)  This  right  being  an 
equitably  one  merely,  could  only  be  enforced  in  Chancery 
by  a  bill  to  redeem,  and  this  bill  was  entertained  until  the 
right  was  extinguished  by  a  bill  to  foreclose  the  equity  of 
redemption.  Early  in  the  last  century,  an  attempt  was 
made,  by  inserting  in  the  mortgage  a  power  to  sell  free  from 
redemption,  to  create  a  trust  in  the  mortgagee  for  such  pur- 
pope,  so  that  the  right  to  redeem  might  be  extinguished 
Without  having  recourse  to  a  court  of  equity ;  but  k  did  not 
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succeed,  the  Court  of  Exchequer  ruling  against  the  power  isl- 
and the  sale  under  it.  (Orajl  v.  Powell,  Com.  B.  603.) 
From  the  inconvenience  resulting  from  the  difficulty  of  the 
delay  and  expense  attending  a  bill  to  foreclose,  a  new  at-  Company, 
tempt  has  been  made  in  England  to  get  rid  of  them,  by 
taking  the  conveyance  of  the  fee  to  trustees  in  trust  for  the 
mortgagee  for  a  term  of  years*  subject  to  redemption,  with 
remainder  to  the  trustees  in  trust,  in  default  of  payment  to 
sell  the  estate,  and  to  apply  the  purchase-money,  after  de- 
fraying the  expenses  of  the  trust,  in  payment  of  the  mort- 
gage-money and  interest,  and  then  to  pay  over  the  residue 
to  the  mortgagors.  (1  Pow.  on  Mort.  13.)  Mr.  Powell 
doubts  the  success  of  this  experiment,  but  I  am  not  aware 
that  it  has  been  put  down  by  the  decision  of  any  court. 

♦About  the  period  of  the  case  of  Craft  and  Powell,  a  f*671 

question  arose,  whether  exchequer  annuities  could  be  sold 
without  a  foreclosure  in  equity,  when  Lord  Harcourt  ruled 
against  the  sale ;  but  on  appeal,  this  decision  was  unani- 
mously reversed  by  the  lords,  one  of  the  grounds  taken 
for  the  reversal  being  the  known  and  constant  practice,  in  ' 
the  case  of  a  mortgage  of  such  securities,  to  proceed  to  a 
sale  on  an  eight  or  ten  days'  notice.  {Tucker  v.  Wilson,  1 
T.  Wms.  261 ;  5  Br.  Pari.  Cas.  193.)  This  reversal  took 
place  in  1714,  and  since  that  time  it  has  been  uniformly 
held  in  the  English  equity  courts  that  a  bill  of  foreclosure 
is  not  moeessaiy  in  a  mortgage  of  stock,  while  it  must  be 
brought  on  a  mortgage  of  land.  (Lockwood  v.  Ewer,  2 
Atk.  808;  Kemp  v.  Wesforooh,  1  Ves.  278.)  The  reason 
for  this  difference  is  not  very  obvious;  and  we  may  be 
allowed  to  consider  the  system  of  Chancery  foreclosures  as 
originating  in  a  desire  to  protect  and  continue  a  landed 
aristocracy,  rather  than  as  proceeding  from  any  fixed  prin* 
ciple  of  equity ;  otherwise  it  is  difficult  to  conjecture  why 
a  bill  to  foreclose  should  be  required  in  the  case  of  a  mort- 
gage of  a  small  real  estate,  while  a  much  greater  interest 
in  the  funds,  according  to  its  money  value,  may  be  dis- 
posed of  by  the  mere  act  of  the  party  holding  the  security. 
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1838.       The  care  to  preserve  property  in  families  must  be  excessive 

Siee        in  England,  not  to  permit  a  foreclosure  by  the  creation  of 

u^wfrm    a  trust  an(*  SB^e  ^y  trustees,  as  such  foreclosure  would  save 

Company,    a  great  and  unnecessary  expense,  and  would  be  as  safe  to 

the  party,  as  he  would  have  the  selecting  of  his  agent. 

There  is  no  point  of  policy  which  ever  called  upon  us  in 
this  country  to  adopt,  to  its  full  extent,  the  English  prac- 
tice; and,  in  truth,  our  doctrine  of  mortgages  and  fore- 
closures seems,  at  an  early  day,  to  have  varied  materially 
from  that  of  the  mother  country.  In  England  there  was 
no  desire  to  raise  up  a  large  and  permanent  landed  interest 
in  the  colonies ;  and  hence,  so  far  from  fencing  round  real 
estates,  by  regulations  or  instructions,  they  at  an  early  day 
authorized  the  sale  of  lands  on  an  execution  in  the  colonies, 
and  we  were  left  to  fashion  our  laws  and  customs  on  this 
subject  according  to  our  own  views  and  caprices. 
[  w|  *The  first  of  our  statutes  on  the  subject  of  mortgages,  is 

that  of  the  12th  December,  1753,  for  preventing  frauds  by 
mortgages  to  be  made  after  the  first  day  of  June,  and  which 
provides  for  their  registry.  On  the  19th  of  March,  1774, 
more  than  twenty  years  afterwards,  another  law  was 
passed,  reciting  that  the  former  statute  had  been  eluded 
by  the  making  of  absolute  conveyances  of  real  estate,  and 
the  giving  of  conditional  defeasances  instead  of  mortgages 
in  common  form;  and  it  is  enacted,  that  every  deed  con- 
veying a  real  estate,  made  after  the  1st  of  June,  which 
shall  appear  by  any  other  instrument  to  have  been  in- 
tended only  as  a  security  in  the  nature  of  a  mortgage, 
though  it  be  an  absolute  conveyance  in  terms,  shall  be 
considered  as  a  mortgage,  and  be  adjudged  as  coming 
within  the  registry  act  I  refer  to  these  as  showing  that 
we  had  a  system  of  our  own.  In  England,  the  Chancery 
decisions  for  centuries  had  made  such  conveyances  mort- 
gages, and  yet  at  this  late  period,  when  the  English  laws 
were  perfectly  understood  here,  and  when  we  had  a  most 
able  and  learned  bar,  this  statute  was  deemed  necessary, 
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and  so  far  from  being  declarative,  its  enactment  is  pros-       1M8- 
pective.  Biee 

•With  us,  in  the  first  stages  of  onr  colonial  government^  ym^t^ 
lands  were  easily  procured,  and  were  not  valued  more  than  Campanj. 
personal  property.  The  party  holding  a  mortgage  on  real 
estate  was  accordingly  permitted,  under  a  power  for  suoh 
purpose,  to  sell  without  a  bill  of  foreclosure,  as  lie  might  on 
a  mortgage  of  personal  property.  The  state  of  the  courts! 
too,  made  this  necessary,  as  it  will  be  recollected  that  the 
Court  of  Chancery,  as  held  by  the  governor,  was  deemed 
an  usurpation.  In  1786,  we  have  a  resolution  of  the 
assembly,  that  a  court  of  chancery  within  this  colony,  in 
the  hands  or  under  the  exercise  of  a  governor,  without 
consent  in  general  assembly,  is  contrary  to  law,  unwarrant- 
able, and  of  dangerous  consequence  to  the  liberties  and  prop- 
erty of  the  people.  In  1737,  we  have  the  address  of  the 
assembly  to  Lt  Governor  Clarke,  in  which  the  court  is  again 
treated  as  illegal,  and  it  is  added,  that  the  court,  as  man- 
aged, proved  of  no  use  to  the  public  or  benefit  to  the  gov- 
ernor ;  for  as  few  of  them  had  talents  equal  to  the  task  of 
a  chancellor,  which  they  had  ^undertaken  to  perform,  so  it  [*69] 

was  executed.  Accordingly,  some  of  them  being  willing 
to  hold  such  a  court,  others  not,  according  as  they  hap- 
pened to  be  influenced  by  those  about  them,  so  that,  were 
it  established  in  the  most  legal  manner,  yet  being  in  the 
hands  of  a  person  not  compellable  to  do  his  duty,  it  was 
so  managed  that  the  extraordinary  delays  and  fruitless  ex- 
pense  attending  it,  rendered  it  not  only  useless,  but  a  griev- 
ance to  the  inhabitants,  especially  those  who  were  so  un- 
fortunate as  to  be  concerned  in  it 

Mr.  Smith,  the  historian,  himself  an  able  lawyer,  writing 
in  1756,  says  of  the  Court  of  Chancery,  "  Of  all  our  courts* 
none  has  been  more  obnoxious  to  the  people  than  this." 
He  remarks,  that  from  the  time  of  the  memorable  address 
of  1737,  the  Court  of  Chancery  has  been  unattacked  by 
the  assembly,  but  that  the  business  transacted  in  it  was 
very  inconsiderable.    We  can  now  be  at  no  loss  to  deter- 
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1828.       mine  why  these  powers  were  resorted*  to.    A  court  so  con- 

glee        stituted  and  questioned,  and  exercised,  could  hardly  be 

MimhwttiMt    considere<i  M  existing  for  any  beneficial  purpose,  and  hence 

Company,    the  necessity  of  some  mode  of  foreclosure  other  than  by 

bill. 

These  powers  accordingly  took  deep  root,  and  to  prevent 
any  questions  as  to  sales  under  them,  the  act  of  the  19th  of 
March,  1774,  was  passed ;  the  second  section  whereof  re- 
citing that  many  real  estates  were  held  under  sales  made  by 
mortgagees,  who  were  authorized  by  the  mortgagor  to 
stake  a  conveyance  of  the  same  for  the  payment  of  the  debt, 
and  to  return  the  overplus,  and  thus  many  inconveniences 
might  arise  if  such  estate  should  be  redeemable  in  equity, 
vexatious  suits  promoted,  and  bona  fide  purchasers  ruined. 
And  it  is  enacted,  that  no  good  and  bona  fide  sale  of  lands 
made  or  to  be  made  by  mortgagees  or  others,  authorized 
by  a  special  power,  shall  be  defeated  to  the  prejudice  of  the 
bona  fide  purchaser,  in  favor  or  for  the  advantage  of  any 
person  claiming  a  right  of  redemption  in  equity,  with  a 
saving  to  other  mortgagees  and  to  judgment  creditors. 
With  respect  to  sales  after  the  passing  of  the  act,  it  is  pro* 
vided  that  they  shall  be  at  public  auction,  and  on  a  six 
months'  notice.  In  our  first  revision  after  the  revolution, 
these  provisions,  with  the  recital,  are  by  the  statute  of  the 
[*70]  21st  of  February,  1788,  adopted  in  *terms.    In  the  revi- 

sion of  1801,  the  same  provisions  are  substantially  adopted 
m  the  act  of  the  6th  April,  1801 ;  and  in  the  revision  of 
1818,  the  clause  in  the  last  act  is  inserted  in  the  very  words 
in  that  of  the  19th  of  March,  1818.  It  is  now  established 
by  statute,  that  no  sale  of  any  lands  made  or  to  be  made  in 
due  form  of  law,  by  any  mortgagee  or  others  thereunto 
authorized  by  special  power  for  that  purpose,  from  any 
person  entitled  to  the  equity  therein,  shall  be  defeated  to 
the  prejudice  of  any  bona  fide  purchaser  in  favor  or  for  the 
advantage  of  any  person  claiming  such  redemption  in 
equity,  saving,  however,  the  rights  of  subsequent  mortga* 
gees  and  judgment  creditors. 
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I  have  gone  into  this  detail  to  show  that  these  powere,  K2& 
and  the  sales  under  them,  are  as  ancient  as  the  formation  siee 
of  the  English  government  in  this  state;  that  they  were  h^^ 
adopted  from  necessity,  and  have  always  been  deemed  a  Company, 
safe  and  cheap  mode  of  foreclosure,  and  that  they  have 
received  the  deliberate  and  repeated  sanction  of  the  legisla- 
ture. Were  we  now  passing  on  them  for  the  first  time,  we 
might  ask,  why  the  mortgagee  should  be  turned  over  to 
the  Court  of  Chancery,  when  he  gives  the  parties  interested 
ample  time  and  notice  to  redeem,  and  when  the  sale  is 
made  openly  and  subject  to  all  the  bidding  and  competition 
which  could  take  place  at  a  master's  sale  ?  The  foreclosure 
is  simple,  cheap,  and  apparently  as  little  liable  to  abuse  as 
a  judicial  foreclosure;  and  the  proceedings  have  accord* 
ingly  been  received  fevorably  by  our  courts.  In  Jackson 
v.  Henry ^  (10  John.  R.  193,)  Chief  Justice  Kent,  in  deliver- 
ing the  opinion  of  the  court,  says,  that  the  statute  renders 
such  sale  equivalent  to  a  foreclosure  and  sale  under  a 
decree  in  Chancery.  In  Doolittle  v.  Lewis,  (7  John.  Ch. 
Cas.  45,)  Chancellor  Kent  says :  It  is  the  policy  as  well  as 
the  language  of  the  statute,  that  these  foreclosures  and 
sales  under  a  power,  should,  in  cases  free  from  fraud  and 
gross  irregularity,  be  held  final  and  conclusive.  And  in 
Wilson  v.  Throup,  (2  Cowen,  202,)  Chancellor  Kent  says : 
The  statute  foreclosure  is  cheaper  and  more  ample,  and 
generally  more  expeditious  than  a  foreclosure  by  bill  in 
Chancery.  And  in  each  of  these  cases,  the  sales,  although 
sought  to'  be  impeached  and  set  aside,  were  amrmed.  As 
to  the  person  bound  by  the  foreclosure,  the  statute  *makes  [*711 

it  binding  on  all  persons  claiming  the  redemption  in  equity, 
with  the  exception  of  any  other  mortgagee  of  the  same 
premises,  or  any  part  thereof,  whose  title  accrues  prior  to 
such  sale.  The  statute  foreclosure  has  technically,  as  well 
as  in  truth,  no  parties ;  the  advertisement  being  a  simple 
notice  that  a  mortgage  has  been  given,  and  that  the  property 
is  to  be  sold  under  the  power.  It  names  none  but  the  person 
who  gave  the  mortgage,  and  him  only  as  descriptive  of  the 


71  CASES  IN  CHANCERY. 

1M&  mortgage,  and  yet  binds  heirs,  devisees  and  subsequent 
Siee  purchasers,  whether  immediate  or  derivative,  or  in  the 
Manhattan  vr0T^s  °^  *ke  statute>  ftU  persons  claiming  the  redemption 
Company  in  equity.  If  the  plaintiff,  therefore,  here  is  not  bound  by 
the  sale,  it  must  be  because  he  comes  within  the  words  of 
the  proviso  or  exceptions.  In  Demarest  v.  Wynkoop,  (3 
John.  Ch.  Cas.  144,)  Chancellor  Kent,  speaking  of  the  in* 
fancy  of  some  of  the  persons'  interested  in  the  mortgaged 
property  sold  under  a  power,  says:  The  statute  has  no 
saving  clause  for  persons  laboring  under  disability,  but  is 
peremptory  that  no  sale  under  such  power  shall  be  de- 
feated, to  the  prejudice  of  any  bona  fide  purchaser,  in  favor 
of  any  person  claiming  the  equity  of  redemption ;  and 
when  the  statute  makes  no  exception,  the  court  can  make 
none.  To  such  claim  by  him,  it  seems  to  be  a  sufficient 
answer,  that  he  is  not  a  mortgagee  of  the  same,  or  any 
part  thereof,  with  a  title  accruing  prior  to  the  sale.  In 
truth,  if  his  assignment  constitutes  him  a  mortgagor  or 
mortgagee  of  the  lands,  he  is  the  former  and  not  the  latter, 
and  therefore  not  within  the  saving  of  the  statute.  But  it 
is  doubtful  whether  he  is  to  be  considered  as  one  or  the 
other,  and  whether  he  is  not  merely  the  pawner  of  a  debt 
to  secure  a  demand  against  himself. 

In  Brewer  v.  Oilhs,  (Prec.  in  Chan.  99,)  the  Chancellor 
declared  that  a  mortgage  is  looked  upon  as  a  personal  con- 
tract, and  that  the  mortgagee  has  no  interest  beyond  his 
money.  In  Jackson  v.  Bhdget,  (5  Cowen,  202,)  it  was  held 
that  the  assignment  of  a  bond  or  debt  secured  by  mortgage, 
passed  the  interest  in  the  mortgage,  the  debt  being  the 
principal,  the  mortgage  the  accessary.  In  Johnson  v.  Hart, 
(3  John.  Cas.  322,)  in  error,  it  is  held  that  the  debt  secured 
by  mortgage  is  considered  as  personal  estate,  and  may  be 
disposed  of  as  such.  In  Green  v.  Hart,  (1  John.  Rep.  541,) 
#72]  it  *is  said  that  mortgages  are  not  now  considered  as  con- 

veyances of  lands  within  the  statute  of  frauds ;  and  that 
the  forgiving  of  the  debt  with  the  delivery  of  the  security 
is  an  extinguishment  of  the  mortgage.    And  in  the  spirit 
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of  these  cases,  it  is  said  in  Jackson  v.  Craft,  (18  John.  110,)  1Me- 
that  if  a  legal  tender  is  made  of  the  money  due  on  a  bond  glee 
and  mortgage  to  the  mortgagee  or  his  attorney,  which  he  Hun^^m 
refused,  the  land  is  discharged  from  the  mortgage,  though  Company 
the  debt  remains.  And  in  Jackson  v.  Stackhouse,  (1  Cowen, 
122,)  the  court  held  that  a  release  of  the  debt  discharges 
the  mortgage ;  and  that  in  an  ejectment  by  the  mortgagee, 
the  defendant  may  defeat  the  action,  by  proving  by  parol 
that  the  mortgage  debt  was  paid.  Thfe  assignment  of  the 
mortgage,  therefore,  in  this  case,  without  the  bond,  would 
have  been  a  mere  nullity ;  and  whatever  may  be  the  form, 
the  substance  of  the  transaction  was  a  pledging  of  the  debt 
by  way  of  security,  such  pledge  carrying  with  it  as  an  in- 
cident, the  mortgage.  There  was,  then,  no  mortgage  of 
the  same  premises,  or  any  part  thereof  made  by  this  assign- 
ment, nor  was  there  any  necessity  or  use  in  a  bill  of  fore- 
closure against  the  plaintiff,  as  his  interest  which  was  in 
the  debt  was  not  to  be  sold,  but  the  interest  of  the  mort- 
gagor which  was  in  the  land,  in  order  to  raise  the  debt.  If 
a  bill  had  been  filed,  the  plaintiff  would  not  have  been  a 
necessary,  if  a  proper  party.  He  had  withal,  by  the  terms 
of  the  assignment,  authorized  the  collection  of  the  moneys 
in  his  name  or  otherwise,  and  the  advertisement  and  sale 
under  the  mortgage  were  nothing  more  than  a  means  of 
enforcing  and  collecting  the  debt.  I  am,  upon  the  whole, 
after  great  consideration,  of  opinion  that  the  plaintiff  is 
bound  by  the  statute  foreclosure. 

The  third  question  is,  whether  the  defendants  were  not 
trustees  for  the  plaintiff,  and  therefore  as  against  him  cannot 
avail  themselves  of  their  purchase.  It  cannot  be  necessary 
to  examine  the  general  doctrine  of  sales  and  purchases  by 
trustees  to  decide  this  point.  The  courts  certainly  have 
gone  very  far  towards  establishing,  that  if  a  trustee  under  a 
sale  not  judicial  becomes  the  purchaser,  the  cestui  que  trust 
may  regard  the  trust  as  still  continuing.  I  am  not  now 
allowed  to  say  whether  the  doctrine  has  not  been  carried 
too  *for,  but  I  am  certainly  not  disposed  to  extend  it  to  a  [*78] 
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18*8-       new  class  of  cases.     That  in  mortgages  and  in  the  assign- 
Slae        ment  of  securities  where  the  assignor  retains  or  may  have 
y—hfttt^    an  interest,  there  is,  in  the  language  of  the  Court  of  Chan- 
Company,    eery,  a  trust,  there  is  no  doubt.     But  it  has  never  been 
held  that  such  trust  created  an  incapacity  in  the  mortgagee 
or  his  assignee  to  become  a  purchaser;   and  where  the 
sale  was  fair  and  in  good  faith,  the  case  has  not  occurred 
wherein  the  mortgagor  or  assignor  has  succeeded  in  setting 
aside  the  sale.    It  is  true  that  in  Bergen  v.  Burnett,  in  1804, 
(Caine's  Cas.  in  Err.  1,)  it  was  contended  that  the  mortga- 
gee is  a  trustee,  and  therefore  could  not  purchase.    The 
opinion  of  the  court  was  delivered  by  Justice  Kent,  the 
inclination  of  whose  mind  was  evidently  against  the  ob- 
jection, although  he  declined  deciding  on  it,  as  not  being 
necessary  in  the  case.    He  observes  that  it  is  a  sound  and 
established  rule  of  equitable  policy,  that  a  trustee  cannot 
himself  be  a  purchaser  of  the  trust  estate  without  leave 
from  Chancery,  and  that  it  had  been  so  ruled  in  the  case  of 
Monroe  v.  Allaire;  but  he  says  a  distinction  was  there 
taken  between  the  case  of  a  suit  against  a  trustee  to  set 
aside  a  purchase,  he  having  procured  the  formal  legal  title, 
and  when  a  suit  was  by  him  commenced  to  complete  his 
purohase,  and  it  was  observed  that  equity  would  not  inter- 
fere as  of  course  to  set  aside  the  purchase ;  for  although 
equity  will  not  aid,  it  is  not  bound  in  every  case  to  disturb 
such  a  purchaser ;  and  that  it  is  also  a  question  whether  the 
rule  would  apply  to  the  case  of  a  trustee  who  was  himself 
a  cestui  que  trust,  and  was  obliged  to  purchase  in  order  to 
avoid  a  loss  to  himself  by  a  sale  at  a  less  price.    The  objec- 
tion thus  raised  and  not  directly  passed  on  by  the  court, 
produced  the  fifth  section  of  the  act  to  amend  the  act  con- 
cerning mortgages  of  the  6th  of  April,  1808,  whereby  it  is 
enacted" that  no  title  to  mortgaged  premises  derived  from  a 
sale  under  a  power  shall  be  questioned,  impeached  or  de- 
feated, either  at*  law  or  in  equity,  by  reason  that  the  mort- 
gaged premises  were  purchased  by  the  mortgagee,  or  his 
assignee  or  legal  representative,  or  for  his  benefit  or  account, 
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«o  that  the  sale  is  in  other  respects  regular,  fair  and  with  MM* 
good  faith.  In  fact,  the  greater  part  of  the  purchases  under  gto  " 
such  powers  are  *and  always  have  been  made  for  the  mort-  jKaniiatu» 
gage,  and  this  of  necessity;  for  without  the  power  and  Company, 
right  of  making  the  purchase,  the  security  of  the  mortgagee 
would  be  greatly  impaired,  inasmuch  as  no  one  might  be 
present,  or  from  the  state  of  the  property  or  the  title,  will- 
ing to  bid  to  the  amount  of  the  incumbrance.  The  interest 
of  the  mortgagor  also  is  best  saved  by  the  competition  of 
the  mortgagee  at  the  sale,  being  an  open  and  public  one 
after  a  long  notice.  To  have  decided  against  such  pur- 
chases would  have  hazarded  too  many  titles,  and  been  too 
much  at  variance  with  the  received  opinion  of  the  best 
informed  lawyers,  to  have  been  ventured  on  lightly.  The 
case  of  Jackson  v.  Henry ',  (10  John.  185,)  is  very  strong  to 
show  the  general  opinion  on  this  subject.  It  was  a  case  of 
sale  under  a  power  by  an  assignee,  and  a  purchase  for  his 
benefit  in  1805,  and  after  the  decision  of  the  cause  of 
Bergen  v.  Burnett  The  assignee  acting  in  the  transaction 
for  himself;  was  and  is  one  of  our  most  accomplished  and 
able  lawyers,  of  extensive  practice  and  clear  perception ; 
and  the  validity  of  the  sale  was  not  questioned,  although 
the  cause  was  warmly  and  ably  contested.  The  right  of 
the  mortgagee  or  his  assignee  to  purchase,  may  also  be 
considered  as  settled  by  the  case  of  Wilson  v.  Throop,  (2 
Cowen,  195,)  and  Jackson  v.  Golden,  (4  Cowen,  266,)  but  on 
grounds  more  general.  I  may  say  with  Mr.  Justice  Piatt, 
in  Franklin  v.  Osgood,  (14  John.  561,)  that  I  have  not  been 
able  to  perceive  any  foundation  in  reason  or  authority  for 
the  objection  that  a  co-cestui  que  trust  may  not  purchase  for 
his  exclusive  benefit.  I  have  not  thought  it  necessary  to 
examine  particularly  the  testimony  of  General  Tallmadge 
about  what  took  place  at  the  sale,  because  it  standing  in 
opposition  to  the  answer  and  alone,  no  decree  could  be 
founded  on  it,  because  it  establishes  no  agreement,  and  if  it 
did,  it  is  opposed  to  the  statute  of  frauds. 

Upon  the  whole,  after  the  most  anxious  consideration,  I 
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1838.       cannot  bring  myself  to  believe  that  the  plaintiff  has  made 
gaee        out  a  case  for  redemption.    There  is  certainly  an  appear- 
lftmWhMi    ance  °f  hardship  in  his  case ;  but  with  that  judicially  I 
Company,    have  no  concern.    I  have  to  test  his  claim  on  the  broad 
principles  of  equity  law ;  and  applying  those  to  the  best  of 
[*75]  my  judgment,  *I  think  I  am  bound  to  decree  a  dismission 

of  the  bill ;  but  I  do  this  without  costs,  as  the  understand- 
ing of  General  Tallmadge,  the  agent  of  the  plaintiff,  was  a 
sufficient  excuse  for  the  making  of  the  claim. 

BuMey  <t  P.  Buggies,  for  appellant: — The  assignment  of 
the  mortgage  to  the  defendants,  was  a  mortgage  of  a  mort- 
gage on  its  face.  If  it  had  been  absolute,  it  could  have 
been  explained  by  parol.  (James  v.  Johnson,  6  John.  Ch. 
Eep.  417.  Moses  v.  Murgatroyd,  1  John.  Ch.  Bep.  119. 
Banker  v.  Prentiss,  6  Mass.  Eep.  480.  Henry  v.  Davis  S 
Clark,  7  John.  Ch.  Rep.  40.  Same  in  error,  2  Cowen,  824. 
Marks  v.  Pell,  1  John.  Ch.  Rep.  594.  Strong  v.  Stewart,  4 
John.  Ch.  Rep.  167.) 

The  foreclosure  was  not  conclusive  against  the  complain- 
ant ;  it  was  only  so  against  the  mortgagors.  (1  R.  L.  873.) 
The  defendants,  after  their  purchase,  became  trustees  for 
the  complainant.  They  are  not  entitled  to  the  money  paid 
out  for  insurance,  (1  Hop.  288 ;)  and  they  are  bound  to  ac- 
count to  the  complainant  for  all  the  rents  and  profits,  since 
the  sale,  they  might  have  received.    (2  Mad.  467.) 

The  complainant  is  not  barred  by  lapse  of  time,  having 
made  his  claim  in  due  season.  (2  Mad.  826.)  Notice  to 
the  agent  is  notice  to  the  principal.  (Amb.  626.  1  Ves. 
sen.  62  ;  2  Vern.  574.  Blenkarne  v.  Jennens  et  al,  1  Brow. 
P.  C.  244.     Ooote  et  al.  v.  Mammon  et  al,  2  id.  596.) 

The  complainant  is  entitled  to  redeem,  on  payment  of  the 
amount  due,  after  deducting  the  rents  received ;  he  is  also 
entitled  to  costs.  (Detittin  v.  Gale,  7  Ves.  588,  7.  1  Ball 
&  Beat.  121,  note,  and  264.  D'Anver's  Ab.  71.  SBraCh. 
C.  236.  6  John.  Ch.R.411.  4  John.  Ch.  R.  78.  1  John. 
Ch.  R  82.    11  John.  556.    8  Com.  Dig.  767,  Am.  ed.    1 
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Eden's  Rep.  169.     7  John.  Chan.  Rep.  40.     2  Cowen,       *M8. 

824,  S.  C.)  Slee 

v. 

Slossoriy  for  respondent: — A  party  can  only  have  relief  Company, 
upon  the  case  made  by  his  bill.  The  bill  alleges  neither 
fraud  nor  mistake,  and  therefore  the  appellant's  claim  can- 
not be  supported  upon  either  of  these  grounds.  {James  v. 
McKerman,  6  John.  R.  643,  659.  Oouverneur  v.  ISlmendorf, 
5  John.  Ch.  R.  82.)    As  to  the  assignment,  it  is  not  mate-  [*76] 

rial  whether  *it  was  a  pledge  or  a  mortgage ;  the  power  of 
sale  passed  by  it,  together  with  the  authority  to  execute  the 
power.  (Jackson  v.  Blodget,  6  Cowen,  202.  Green  v.  Hart, 
1  John.  Rep.  590.  Jackson  v.  WiUard,  4  John.  Ch.  R.  48. 
Wilson  v.  Throop,  2  Cowen,  238,  9.)  No  precise  form  of 
words  is  necessary  to  confer  this  power  of  sale.  (Sugden 
on  Powers,  97,  ch.  2,  sec.  1.)  A  sale  under  a  statute  foreclo- 
sure was  the  one  contemplated  by  the  assignment.  By  the 
sale,  all  the  rights  of  Slee  were  barred.  If  a  stranger  had 
been  the  purchaser,  he  would  have  taken  the  fee  divested 
of  all  claims  on  the  part  of  Slee.  On  a  valid  execution  of 
the  power,  the  purchaser  is  under  the  original  mortgage. 
(Sugden  on  Powers,  331,  883.  DooliUk  v.  Lewis,  7  John. 
Ch.  R.  45,  48.  Duke  of  Marlborough  v.  Qodolphin,  2  Ves. 
sen.  61,  73.  Co.  Litt.  113,  a.  Iitt  sec.  169.)  An  execu- 
tion of  a  power  by  executors,  divests  the  estate  of  the  heir 
and  all  intermediate  estates  between  the  testator  and  pur* 
chaser.  If  this  assignment  was  a  mortgage,  and  the  re- 
spondents could  purchase  at  the  sale,  there  is  a  complete 
change  or  determination  of  the  relation  of  mortgagor  and 
mortgagee.  If  the  assignment  was  a  pledge  of  a  chose  in 
action,  the  title  became  absolute  in  the  respondents  upon 
default  of  payment  (Ackley  v.  Finch,  7  Cowen,  290.  Brown 
v.  Bement,  8  John.  96.)  If  the  respondents  are  trustees, 
they  must  be  so  by  agreement,  or  upon  the  ground  that  the 
consideration  proceeded  from  Slee.  On  the  last  ground 
they  cannot  be ;  for  the  consideration  did  not  proceed  from 
Slee.    A  trust  by  implication  cannot  be  raised,  unless  the 

Vol.!  6 
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IMS*       consideration  proceeds  from  the  cestui  que  trust    (5  John. 
5^        Ch.  R.  19,  20.    2  John.  Ch.  R.  609.) 
¥anh«ttnn       ^e  resPondents  are  not  trustees  by  agreement    There 
Company,    was  in  the  first  agreement  no  prospective  trust  on  a  subse- 
quent foreclosure.    The  agreement  at  the  time  of  sale  can- 
not be  connected  with  the  original  assignment ;  and  it  must 
be  governed  by  the  rules  of  law  applicable  to  such  agree* 
ments.    Parol  evidence  cannot  be  received  as  to  the  last 
agreement    It  is  not  admissible  upon  the  ground  of  fraud 
or  imposition.    (HaU  v.  ShzUtz,  4  John.  240.    14  John.  35a 
1  R.  L.  79.)    The  statute  of  frauds  requires  all  declara- 
tions of  trust  relating  to  lands  to  be  in  writing.    The  charac- 
[*77]  ter  of  the  respondents  *as  mortgagees  became  extinguished 

as  soon  as  they  became  purchasers.  Slee  is  precluded  from 
redeeming  by  delay.  (1  Brown's  P.  C.  414.  2  Eq.  Cas. 
Ab.  17.)  If  a  trustee  is  a  cestui  que  trust  as  to  part,  he  may 
purchase.  The  respondents  are  at  all  events  only  answer* 
able  for  the  amount  actually  received,  and  they  must  be 
allowed  for  the  money  paid  for  insurance.  (2  Eq.  Cas.  Ab. 
17.    Hoffman's  Chan.  241.) 

The  Chancellor:  In  the  opinion  of  Judge  Emott, 
which  is  sent  up  with  the  other  proceedings,  agreeably  to 
the  rule  of  this  court,  he  has  examined  the  several  ques- 
tions raised  before  him  with  much  learning  and  ability, 
and  at  great  length.  I  regret  that  the  business  of  this 
court  will  not  allow  me  as  much  time  to  examine  some  of 
these  questions  as  I  could  wish,  especially  as  on  the  merits 
of  this  case,  he  has  come  to  a  conclusion  directly  contrary 
to  that  of  his  predecessor,  whose  opinions  are  also  entitled 
to  great  respect,  particularly  on  a  question  of  Chancery 
law. 

One  objection,  which  from  the  opinions  of  the  judges 
appears  to  have  been  made  in  the  court  below,  it  is  not 
necessary  to  examine  here,  as  it  is  now  admitted  by  the 
defendant's  counsel,  that  the  assignment  to  them  from  Slee 
is,  on  its  face,  nothing  but  a  mortgage.   Even  if  the  instru- 
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ment  itself  was  an  absolute  assignment  of  his  whole  interest       i**& 
ip  the  bond  and  mortgage,  this  court,  from  the  facts  stated        siee 
in  the  bill  and  established  in  the  testimony  of  Gen.  Tall-    j^^JL^- 
madge,  would  be  bound  to  consider  it  nothing  more  than  a    Company. 
security  for  the  payment  of  the  debt  due  to  the  Manhattan 
Company.    From  the  uniform  decisions  of  this  court,  many 
of  which  have  been  sanctioned  by  the  court  of  dernier 
resort,  there  can  be  no  doubt'  at  this  day  that  parol  evi- 
dence is  admissible  to  show  that  a  deed  or  conveyance, 
absolute  on  its  face,  was  intended  by  the  parties  only  as  a 
mortgage  or  security  for  the  payment  of  money.[l]  {Clark 

[1]  A*  to  the  general  doctrine*  see  2  Cowen  ft  Hill's  notes  to  PhD.  Br. 
574—679.  In  England  Maxwell  v.  Montacute,  1  Free,  in  Ch.  526 ;  Walker  y. 
Walker,  2  Atk.  99 ;  Joynes  v.  St/ratham,  3  id.  389 ;  Vernon  v.  Bethel,  2  Eden, 
113 ;  Harris  y.  HorweU,  Gilb.  Eq.  Ca.  11 ;  Dixon  v.  Parker,  2  Ves.  Sen.  219. 
In  tho  United  States  Court,  Hughes  r.  Edwards,  9  Wheat  489;  Hunt  v. 
Admrs.  of  Rausmanier,  1  Pet  1.  New  York,  Brown  v.  Dewey,  1  San£  Oh. 
57  ;  Jfortev.  Pell,  1  John.  Ch.  594;  Strong  v.  Stewart,  4  id.  167;  James  v. 
Johnson,  6  id.  417  ;  Whittick  v.  Kane,  post  206 ;  Mclntyre  v.  Humphries,  1 
Hoff.  Ch.  31.  Connecticut,  Washburn  v.  Merrils,  1  Day,  139;  Beading  v. 
Weston,  8  Conn.  117,  120,  121,  122;  Deanv.  Dean,  6  id.  285.  Tennessee, 
Brown  v.  Wrighi,  4  Yerg.  57.  Ohio,  Mama  Exporting  Co.  v.  U.  S.  Bank,  1 
Wright,  249.  In  Kentucky,  Mercer  v.  Blair,  Lit.  Sel  Ca.  412 ;  Thompson  v. 
Patton,  5  Lit.  R.  74;  Lewis  v.  Roberts,  3  Munroe,  409;  Murphy  v.  Trigg,  1 
id.  72.  South  Carolina,  Irby  v.  Little's  AdrrCr,  4  Dos.  Eq.  R.  422 ;  Todd  v. 
Rivers'  EJrs,  1  id.  155;  Stinson  v.  McKeown,  1  Hill  S.  C.  387.  Virginia, 
Boss  v.  HorveB,  1  Wash.  14 ;  King  y.  Newman,  2  Mumf.  40.  North  Carolina, 
Streator  v.  Jones,  S  Hawks.  423;  1  tfurph.  449 ;  Dickenson  v.  Dickenson,  2 
id.  279 ;  S.  C.  1  N.  Car.  Law  Rep.  262 ;  Jackson  v.  £foun£,  2  Dev.  Eq.  R. 
555.  Maryland,  Watkins  v.  StockeWs  Lessee,  6  Har.  ft  J.  435 ;  Wesley  y. 
Thomas,  id.  24;  Jbnes  y.  Leeby,  5  id.  372.  Alabama,  Hudson  y.  /^  5 
Stew,  ft  P.  67 ;  English  v.  Zane,  1  Port.  328.  Indiana,  Aborn  v.  Bennett,  2 
Black£  101.  Pennsylvania,  Wharf  y.  .flowefl,  5  Binn,  499 ;  Thompson  y. 
IFAtfa,  1  DalL  426,  427. 

In  New  York  it  was  decided,  contrary  to  the  doctrine  which  prevails 
'elsewhere,  that  a  deed  or  conveyance  of  personal  property,  apparently  abso- 
lute on  its  feco,  may,  at  law,  be  shown  by  parol  evidence,  to  be  intended  as 
a  mortgage;  not  only  between  the  parties,  bat  even  in  favor  of  one  party 
against  a  stranger,  if  the  latter  has  not  acted  on  the  instrument,  under  the 
opinion  that  it  is  a  deed,  ftc.,  as  it  purports  to  be.  Walton  v.  Crontys  Admrs., 
14  Wen.  63;  Gilchritt  v.  Cunningham,  8  id.  641 ;  Ring  v.  FranJeUn,  2  Hall's 
N.  Y.  S.  C.  1.    But  see  per  Nelson,  J.,  in  Patchen  v.  Pierce,  12  Wen.  61,  64> 
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1838-       v.  Henry,  2  Cowen,  824 ;  Boss  v.  NeweU,  1  Wash.  R.  19.) 
Siee        Of  the  various  questions  raised  by  the  counsel  on  th^ 
Manhattan    argumeHt>  I  consider  it  necessary  to  examine  a  few  par- 
Company,    ticularly. 
[*78]  *It  is  insisted  by  the  appellant's  counsel,  that  the  assign- 

•  ment  to  the  defendants  gave  no  authority  to  them  to  fore- 
close the  mortgage  under  the  statute,  or  to  give  a  convey- 
ance on  the  sale  which  would  bar  his  equitable  right  to 
redeem  the  lands  in  the  hands  of  the  purchaser.  On  this 
question  I  perfectly  agree  with  the  learned  judge  whose 
decree  is  appealed  from.  It  was  undoubtedly  the  intention 
of  the  parties  that  the  defendants  should  have  the  right  to 
foreclose  and  sell  the  mortgaged  premises  under  the  statute, 
for  the  purpose  of  barring  the  equity  of  redemption  which 
existed  in  Frear  and  Hallowell,  if  they  thought  proper 
to  pursue  that  course,  instead  of  resorting  to  a  court  of 
equity. 

The  assignment  was  a  mortgage  of  the  power  of  sale,  as 

who  aeems  to  have  thought  that' such  proof  was  proper  in  equity  only,  and 
upon  the  assumption  of  fraud  in  the  grantee,  Ac.  Thia  opinion  was  sustained 
by  the  Court  of  Errors  in  Webb  v.  Rict,  6  Hill,  219,  and  followed  by  the 
Supreme  Court  in  Bishop  v.  Bishop,  4  Barb.  S.  0.  R.  138.  These  decisions 
overrule  all  previous  ones,  and  assimilate  the  rule  in  New  York  to  that  in 
England,  and  to  most  of  the  other  states.  As  equity  powers  are  now 
vested  in  courts  of  law  in  this  state,  and  the  Court  of  Chancery  abolished, 
the  powers  incident  to  both  may  be  exercised  by  the  Supreme  Court,  accord- 
ing to  circumstances,  as  in  Pennsylvania.  Whether  this  will  give  to  the 
Pennsylvania  decisions  on  this  subject  greater  weight  in  this  state  remains 
to  be  seen.  Heretofore  the  Pennsylvania  decisions  were,  as  Judge  Cowen 
remarks,  (2  Cowen  ft  Hill's  notes  to  PhiL  Ev.  578,)  not  always  safe  guides 
on  the  subject  of  oral  evidence,  in  respect  to  written  instruments,  when  the 
inquiry  is  simply  as  to  the  rule  at  law.  In  the  main,  they  agree  with  the 
decisions  in  equity;  but  to  one  accustomed  to  see  the  distinction  between 
Chancery  and  strict  legal  powere  preserved  in  some  way,  they  require  to  be 
lead  and  used  with  more  than  ordinary  caution,  from  the  (act,  that  while  the 
proceedings  present  all  the  external  appearance  of  a  suit  at  law,  the  judgment, 
in  many  instances,  involves  principles  peculiar  to  a  court  of  equity.  Thus, 
judgment  will  sometimes  be  rendered  for  the  plaintiff  in  an  action  of  eject- 
ment, when  a  Chancellor  would  enforce  a  performance  for  an  agreement  of 
the  land,  or  decree  a  oonveyance. 
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well  as  a  mortgage  of  the  debt.    The  authority  to  execute       1M& 
the  power  was  vested  in  the  defendants  by  the  mere  act  of       siee 
assigning  the  legal  interest  in  the  mortgage.    It  always    y.J^ 
passes  with  the  legal  estate  and  debt,  unless  there  are  some    Company, 
words  of  restriction.    If  the  defendants,  in  the  fair  execu- 
tion of  the  power,  had  sold  and  conveyed  the  premises  to 
a  stranger  for  one  half  the  amount  of  their  debt,  Slee  would 
have  been  bound  to  pay  them  the  balance,  and  would  have 
had  no  claim  to  redeem  the  mortgaged  premises  from  such 
purchaser.    He  must  have  understood  that  the  defendants 
had  a  right  to  foreclose  under  the  statute.    The  premises 
were  advertised  and  sold  with  his  full  knowledge  of  the 
facts,  and  he  made  no  objection  that  they  were  not  author- 
ized thus  to  proceed. 

The  defendants,  being  the  holders  of  the  legal  estate,  if 
they  sold  and  conveyed  the  equity  of  redemption  of  Frear 
and  Hallowell  to  a  third  person  under  the  statute,  it  neces- 
sarily follows  that  the  legal  title  would  also  pass  with  it  by 
the  conveyance  to  the  purchaser,  and  the  whole  estate 
which  existed  in  Frear  and  Hallowell,  previous  to  the 
giving  of  the  mortgage,  would  again  become  united  in 
such  purchaser. 

The  same  effect  would  be  produced  by  a  foreclosure  of 
Frear  and  HaUowelTs  equity  of  redemption  by  a  sale  under 
a  decree  of  this  court,  to  which  Slee  was  not  made  a  party. 
A  stranger  purchasing  under  the  decree,  would  unite  the 
legal  estate  which  is  in  the  defendants  with  the  equity  of 
*redemption  of  Frear  and  Hallowell  sold  under  the  decree,  [*79] 

and  thus  acquire  the  whole  estate  which  existed  in  the 
mortgagors  previous  to  the  giving  of  their  mortgage.  In 
either  case,  Slee's  claim  upon  the  land  would  be  divested 
by  the  sale,  and  the  purchaser  would  hold  it  clear  of  all 
incumbrance.  In  neither  case,  however,  would  there  be 
any  foreclosure  of  the  second  mortgage  which  was  created 
by  the  assignment  That  would  still  be  open  to  redemp- 
tion by  him ;  but  his  equity  of  redemption  would  then 
attach  itself  to  the  money  for  which  the  land  was  sold, 
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MM-       instead  of  the  land  itself.    But  the  effect  of  a  sale  either 

fitoe       under  the  statute,  or  under  such  a  decree,  where  the  mort- 

MwiTitUn    fSMpG*  °f  ^e  bond  an<*  mOTtg^SQ  became  themselves  the 

Cnupaay.    purchasers,  is  entirely  different    In  that  case,  thej  only 

purchase  the  equity  of  redemption  which  existed  in  the 

original  mortgagors,  and  the  equity  of  redemption  of  the 

assignor  still  continues  to  attach  itself  to  the  legal  estate, 

which  remains  unchanged  in  the  purchasers,  except  that 

it  is  discharged  of  the  equity  of  redemption  of  the  original 

mortgagors,  which,  by  the  foreclosure,  becomes  merged  in 

the  legal  estate.    Thus,  in  Jackson  v.  Golden,  (4  Cowen, 

266,)  under  a  statute  foreclosure,  where  the  holder  of  the 

legal  estate  or  mortgagee  himself  became  the  purchaser  of 

the  equity  of  redemption,  it  was  held  that  no  deed  was 

necessary  to  make  his  title  to  the  premises  perfect 

In  this  case,  the  equity  of  redemption  of  Frear  and  Hal- 
lowell  was  all  that  was  or  could  be  foreclosed  by  the  sale 
under  the  power  contained  in  the  mortgage.  That  equity 
of  redemption  being  purchased  in  by  the  defendants,  the 
legal  estate  was  in  their  hands,  and  Slee's  equitable  claim 
thereon  remained  untouched  by  that  foreclosure.  And  it 
makes  no  difference,  that  the  purchase  of  Frear  and  Hal- 
lo well's  equity  of  redemption  was  made  through  the  inter- 
vention of  a  third  person ;  for  by  the  operation  of  a  result 
ing  trust,  the  defendants  never  have  been  divested  of  the 
legal  estate.  No  interest  or  estate  whatever  vested  in  Gen. 
Tallmadge,  even  for  an  instant  The  plaintiff's  equity  of 
redemption  was  therefore  never  separated  from  the  legal 
estate,  which  has  remained  untouched  in  the  hands  of  the 
defendants  ever  since  the  assignment  of  the  mortgage  to 
them  in  August,  1819.  But  even  if  the  legal  effect  of  this 
[*80]  purchase  by  the  defendant's  *attorney  were  otherwise,  this 

court  would  never  permit  such  a  circumstance,  whether  the 
same  was  accidental  or  intentional,  to  defeat  the  natural  and 
equitable  effect  of  a  purchase  by  the  defendants  of  that  out- 
standing equity  of  Frear  and  Hallowell. 

In  this  view  of  the  case,  it  becomes  necessary  for  me  to 
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examine  many  questions  which  hare  been  raised,  and  par-       ****• 
ticniarly  the  one  as  to  the  admissibility  of  the  evidence  of       Sle© 
Oen.  Tallmadge  respecting  the  agreement  made  a  short    1^^*^ 
time  previons  to  the  sate.    The  parol  agreement  made  by    Company, 
him  on  behalf  of  the  defendants,  at  that  time,  with  the  ex- 
ception of  the  promise  on  his  part  to  bid  to  the  amount  of 
their  debt,  if  necessary,  was  precisely  what  I  have  found  to 
be  the  legal  effect  of  the  assignment  and  foreclosure,  and 
the  rights  of  the  respective  parties,  if  that  agreement  had 
not  been  made. 

•        Again,  the  purchase  of  Prear  and  HallowelTs  equity  of 

redemption  accrued  to  the  benefit  of  Slee  on  the  well  known 

I         principle  of  equity,  that  wheTe  the  mortgagee  has  gotten  a 

%  yi    Tefe^jfal  of  a  lease,  or  obtained  any  other  advantage,  in 

f     consequence  of  his  situation  as  such  mortgagee,  the  morfc 
gagor  coming  to  redeem  is  entitled  to  the  benefit  thereot 

The  assignment  of  the  bond  and  mortgage,  being  a  sub- 
Basting  mortgage,  and  the  appellant's  equity  of  redemption 
not  being  divested  by  the  statute  foreclosure,  the  question 
of  waiver  on  account  of  the  lapse  of  time,  does  not  arise. 
This  assignment  by  way  of  mortgage  bears  no  analogy  to 
a  pledge  of  stocks  or  of  personal  property,  for  the  purpose 
of  securing  a  debt  The  original  mortgage  was  a  specific 
lien  on  the  land,  and  the  assignment  carried  even  the  legal 
estate  itself  to  the  defendants.  It  must,  therefore,  be  gov- 
erned by  those  rules  which  are  applicable  to  other  mort- 
gages of  a  legal  or  equitable  interest  in  real  estate.  This 
was  so  considered  by  this  court  and  the  Court  of  Errors  in 
the  case  of  Clark  v.  Henry,  before  ^referred  to.  In  such 
cases  twenty  years  at  least  is  required  to  bar  the  equity  of 
redemption. 

Law  and  justice  both  concur  in  this  case  in  enabling  me 
to  declare,  that  Slee's  equity  of  redemption  in  the  premises 
is  neither  barred  by  the  sale  under  the  statute  nor  by  the 
lapse  of  time ;  and  the  decree  of  the  circuit  judge  dismiss- 
ing *the  complainant's  bill  is  therefore  erroneous,  and  must  [*81] 
be  reversed.                                                                    t 
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1828.  As  the  defendants  admit  in  their  answer,  that  they  have 

Sto  been  in  possession  of  the  premises  by  themselves  or  their 
H^J^n  tenants  ever  since  the  sale  on  the  10th  of  November,  1817, 
Company  they  must  account  for  the  rents  and  profits  which  they  have 
or  might  have  received.  But  under  the  peculiar  circum- 
stances of  this  case,  I  think  they  are  entitled  to  an  allow- 
ance for  the  insurance  which  was  bona  fide  effected  by 
them  on  the  property,  previous  to  Slee's  application  to 
them  to  redeem  in  January,  1825,  and  for  all  sums  ex- 
pended for  taxes  or  repairs  of  the  premises.  They  are 
also  entitled  to  the  costs  of  foreclosing  the  equity  of  re- 
demption of  Frear  and  Hallowell. 

As  to  the  costs,  the  general  rule  is,  that  on  a  bill  to  re* 
deem,  the  plaintiff  pays  costs  to  the  mortgagee,  although  he 
succeeds  in  obtaining  the  relief  claimed.  There  are,  *h<W- 
ever,  exceptions  to  this  rule ;  and  where  the  mortgagee  has 
set  up  an  unconscientious  defence,  he  has  not  only  been  re- 
fused his  costs,  but  has  been  compelled  to  pay  costs  to  the 
other  party.  {SkuMeworth  v.  Lowther,  7  Ves.  Eep.  587. 
Harvey  v.  Tebbut,  2  Jac.  &  Walk.  197.)  The  case  of 
Henry  v.  Davis  £  Clarkey  (7  John.  Ch.  Eep.  40,)  in  this 
court,  the  decree  in  which  case  was  afterwards  affirmed  in 
the  Court  of  Errors,  is  one  of  this  description. 

In  this  case,  the  defendants  have  refused  to  permit  the 
appellant  to  redeem,  notwithstanding  the  directors  were 
informed  of  the  positive  promise  of  their  attorney  and 
agent  that  he  should  have  that  liberty,  and  have  com- 
pelled him  to  resort  to  this  expensive  litigation.  I  shall 
therefore  allow  him  the  costs  of  the  proceedings  in  the 
equity  court,  and  give  to  neither  party  any  costs  as  against 
the  other  on  the  appeal  in  this  court,  or  of  the  subsequent 
proceedings  here. 
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Amoux 
*Arnoux  v.  Steinbrenner  AND  OTHEKS.  t. 

Steinbrenner. 

Where  an  executor  or  administrator  has  commenced  a  wrong  suit  by  mis- 
take, or  has  ascertained  that  it  would  be  useless  to  proceed  in  consequence 
of  facte  subsequently  discovered,  he  will  he  permitted  to  discontinue  with* 
out  the  payment  of  costs. 

Arnoux,  together  with  Steinbrenner  and  De  Groot,  May  JTth. 
was  appointed  executor  and  trustee  of  the  will  of  Benoit 
Bonichon,  deceased.  The  complainant  alone  accepted  the 
executorship.  Afterwards,  being  sick  and  wishing  to  be 
discharged  from  the  trust  under  the  will,  he  applied  to  his 
co-executors,  and  to  the  legatees  and  cestui  que  trust  undef 
the  will,  to  consent  to  his  discharge  from  the  trust,  and 
that  the  person  principally  interested  in  the  property 
should  be  appointed  trustee  in  his  stead.  They  all  con- 
sented except  Steinbrenner,  who  refused  because  he  did 
not  intend  to  accept  the  trust,  and  would  not  therefore 
interfere.  Amoux  then  filed  his  bill  in  this  court  to  be 
discharged,  and  Steinbrenner  put  in  an  answer,  in  which 
he  declined  having  any  thing  to  do  with  the  trust,  &c.  It 
afterwards  turned  out  that  the  estate  was  insolvent ;  and 
all  the  trust  property  was  sold  under  executions  issued  in 
the  lifetime  of  the  testator. 

L  Smith,  on  an  affidavit  of  these  facts,  moved  that  the 
complainant  have  leave  to  dismiss  his  bill  without  costs. 

D.  Lord,  jun.,  contra. 

The  Chancellor: — The  English  practice  in  cases  of 
this  kind  appears  to  be,  to  require  the  complainant  to 
bring  his  cause  to  a  hearing,  to  get  rid  of  the  costs  already 
accrued.    (Anonymous,  1  Ves.  jun.  140.) 

The  practice  of  .the  Supreme  Court  of  this  state  is  much 
more  rational,  and  I  am  inclined  to  follow  it  in  this  court. 
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18**-       The  practice  there  is,  to  allow  the  executor  or  adminis- 

Germond     trator  to  discontinue'  without  costs,  where  he  has  brought 

Qc^ioal    a  1WTOnS  action  by  mistake,  or  has  ascertained  that  it 

would  be  useless  to  proceed,  in  consequence  of  facts  sub- 

[  88]  sequently  discovered.  [1]  *(Purdy  v.  Purdy,  5  Cowen's  Hep. 

14.    Phoenix  v.  Hill,  3  John.  Bep.  247.    Morse  v.  McCoy, 

4  Cowen's  Rep.  551.) 

The  complainant  has  brought  himself  within  the  principle 
of  the  decisions  of  the  Supreme  Court,  and  must  be  per- 
mitted to  dismiss  his  bill  without  costs. 

Motion  granted. 


Gekmokd  v.  Germonp. 

Where  a  bill  was  filed  by  a  husband  against  his  wife  for  a  divorce,  and  a 
monthly  allowance  was 'ordered  to  be  made  to  the  wife  by  the  husband,  fbr 
alimony  during  the  pendency  of  the  suit,  it  was  held,  that  she  was  entitled 
to  this  allowance  up  to  the  termination  of  the  suit  by  a  final  decree,  and 
not  merely  to  the  time  of  the  trial  which  resulted  In  her  fitvor. 

Where  the  decree  is  in  fevor  of  the  wife,  she  will  be  allowed  against  her 
husband  her  costs,  and  all  the  reasonable  disbursements  and  expenses  made 
in  her  defence. 

May  3lst  This  was  a  bill  filed  by  the  complainant  against  the  de- 

fendant for  a  divorce  a  vinculo  matrimonii,  upon  the  ground 
of  adultery.  A  feigned  issue  was  awarded  to  try  the  charge 
of  adultery,  which  was  tried  three  times.  The  first  trial 
resulted  in  favor  of  the  complainant,  the  defendant  being 
surprised  by  an  attempt  to  prove  an  act  of  adultery  on  her 
part  with  a  person  not  named  in  the  bill.  The  two  last 
trials  terminated  in  her  favor.  Both  the  judges  who  pre- 
sided at  the  two  last  trials  certified  that  the  verdicts  ren- 
dered in  favor  of  the  defendant  on  those  occasions  were 
perfectly  satisfactory  to  them.    The  last  trial  was  in  June, 

tl]  Jbtofar  r.  Btarr,  3  Demo,  164;  &**,  admrtx  t.  Ifeyfor,  1  Wen.  64. 


T. 
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1825,  at  the  Rensselaer  circuit,  before  his  honor  the  Chan-  M**- 
cellor,  then  the  judge  of  the  fourth  circuit.  In  June,  1820,  Germoud 
Chancellor  Kent  made  an  order,  allowing  the  defendant  $25 
per  month  for  alimony  during  the  pendency  of  the  suit,  and  a 
further  sum  for  the  expenses  of  her  defence.  The  monthly 
allowance  was  paid  until  June  6th,  1821.  On  the  11th  of 
June,  1822,  the  Chancellor  reduced  the  monthly  allowance 
to  $10,  a  part  of  which  allowance  is  paid,  and  the  residue 
is  inarrear. 

J&  Emmet,  for  the  defendant,  cited  Loveden  v.  Lovedm, 
(1  Phil.  R  208 ;)  Miller  v.  Miller,  (6  John,  Ch.  R.  91.) 

*J.  L.  Viele,  for  the  complainant,  cited  Strangers  Rep.  [*84] 

647 ;  1  John.  R.  281 ;  1  Burns'  Eccl.  Law,  508 ;  Strange, 
1214. 

The  Chancellor  : — This  cause  is  now  submitted  for  a 
final  decree.  The  defendant  asks  that  the  bill  against  her 
may  be  dismissed  with  costs ;  that  the  moneys  furnished  by 
her  friends  for  the  expenses  for  her  defence  may  be  paid  by 
the  complainant ;  and  that  she  may  be  paid  the  arrears  of 
the  alimony  up  to  the  time  of  the  final  decree,  at  the  rate 
of  $25  per  month,  as  allowed  by  the  first  order. 

The  complainant  insists  he  ought  not  to  pay  any  more 
for  costs  and  expenses,  and  that  the  alimony  in  arrear  ought 
not  now  to  be  paid ;  at  all  events,  only  to  the  time  of  the 
last  trial,  and  at  the  rate  of  $10  per  month,  as  fixed  by  the 
last  order. 

In  relation  to  the  costs,  tad  all  reasonable  expenses  of 
her  defence,  I  have  no  doubt  as  to  the  propriety  of  the  al- 
lowance. The  complainant  has  caused  those  expenses  by 
an  unjust  prosecution  against  her ;  and  she  has  drawn  the 
amount  from  the  liberality  of  her  friends  and  relations,  for 
the  defence  of  her  reputation.  It  is  therefore  perfectly  equi- 
table and  just,  that  all  those  disbursements  and  expense 
should  be  paid  by  him. 
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1838.  As  to  the  alimony,  I  think  the  defendant  is  entitled  to  it 

In  the  Matter  up  to  the  termination  of  the  suit  by  a  final  decree.    She 

rf  ih^Bfink*"  cou^  not  k®  required  to  return  to  the  roof  of  her  husband 

until  this  suit  was  fully  ended.    And  it  is  his  own  neglect 

that  he  has  not  sooner  brought  it  to  a  final  hearing. 

The  case  of  Loveden  v.  Loveden,  (1  Phil.  Rep.  208,)  shows 
it  to  be  the  practice  of  the  ecclesiastical  courts  in  England, 
in  such  cases,  to  allow  alimony  until  the  final  determina- 
tion of  the  suit  Under  the  circumstances  of  this  case,  I 
regret  it  is  not  in  my  power  to  allow  to  her  the  highest  sum 
asked.  But  as  she  rested  contented  under  the  second 
order,  without  attempting  to  disturb  it  during  the  real  liti- 
gation, the  arrears  of  alimony  at  the  rate  of  $10  per  month, 
is  all  that  can  be  allowed. 


[*86]  *In  the  Matter  of  The  President,  Directors  and 

Company  op  the  Franklin  Bank  in  the  Crrr  of 
New  York. 

Samuel  Leggett,  a  creditor  of  the  president,  directors  and  company  of  the 
Franklin  Bank  in  the  city  of  New  York,  having  on  the  29th  of  May  last 
presented  a  petition  to  the  court,  under  the  act  to  prevent  fraudulent  bank- 
ruptcies by  incorporated  companies,  Ac.,  passed  April  21st,  1825,  setting 
forth  that  the  company  was  insolvent,  and  praying  for  an  injunction  and 
the  appointment  of  a  receiver;  and  the  court  having  directed  a  temporary 
injunction  to  issue,  and  that  said  company  show  why  the  prayer  of  the 
petition  should  not  be  granted ;  and  the  said  company  not  having  shown 
sufficient  cause  against  the  prayer  of  said  petition,  it  was  referred  on  motion 
of  Mr.  0.  Hoffman,  the  counsel  for  the  petitioner,  to  Thomas  Bolton,  Esq^ 
one  of  the  masters  of  this  court,  to  receive  from  persons  interested  in  the 
matter,  nominations  of  proper  persons  to  be  appointed  receiver,  and  to  re- 
port to  the  court  the  names  of  the  persons  so  nominated  and  their  respect- 
ive fitness,  and  also  the  names  and  sufficiency  of  the  persons  proposed 
as  sureties ;  and  the  said  Master  having  made  his  report  as  directed,  his 
honor,  the  Chancellor,  made  the  following  order. 

June  id.     ,      Samuel  Leggett,  of  the  city  of  New  York,  a  creditor 
of  the  president,  directors  and  company  of  the  Franklin 
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bank  in  the  city  of  New  York,  having  on  the  2Wh  day  of       ****• 


May,  1828,  presented  a  petition  to  this  court,  in  pursuance  in  the 
of  the  provisions  of  the  act  entitled,  "  An  act  to  prevent  °  j^^ 
fraudulent  bankruptcies  by  incorporated  companies,  to  faci- 
litate proceeding  against  them  and  for  other  purposes," 
showing  among  other  things,  that  the  said  company  was 
insolvent,  and  setting  forth  the  particular  facts  and  circum- 
stances of  the  case ;  and  praying  that  an  injunction  might 
be  issued  by  this  court,  to  restrain  the  said  company  and  its 
officers  from  exercising  any  of  the  privileges  or  franchises 
granted  by  the  act  incorporating  the  said  company,  or  by 
any  other  act ;  and  from  collecting  or  receiving  any  debts, 
and  from  paying  out,  or  in  any  way  transferring  any  of  the 
moneys  or  effects  of  the  said  company  until  this  court  should 
otherwise  order ;  and  that  a  receiver  of  the  property,  moneys 
and  effects  of  the  said  company  might  be  appointed,  and 
the  said  property,  money  and  effects  of  the  said  company 
distributed  among  the  fair  and  honest  creditors  thereof; 
whereupon,  this  court*  directed  a  temporary  injunction  to 
issue,  and  that  the  said  president,  directors  and  company  [*86] 

show  cause  before  the  Chancellor,  at  the  City  Hall  of  the 
city  of  New  York,  on  the  31st  day  of  May  now  last  past,  at 
ten  o'clock  in  the  forenoon,  why  the  prayer  of  the  said  peti* 
tion  should  not  be  granted ;  and  that  copies  of  the  said 
petition  and  of  the  said  order  to  show  cause,  be  forthwith 
served  on  the  president  or  cashier'  of  the  said  company,  and 
on  the  Attorney-General  of  this  state ;  and  which  said  copies 
were  thereupon  duly  served  as  directed  by  this  court; 
whereupon,  the  said  incorporated  company,  by  Peter  A. 
Jay,  Esq.,  their  solicitor,  appeared  before  the  Chancellor  at 
the  time  and  place  last  aforesaid,  and  did  not  deny  the  in- 
solvency of  the  said  company,  or  show  any  sufficient  cause 
why  the  prayer  of  the  petitioner  should  not  be  granted : 
and  thereupon,  on  motion  of  Mr.  Ogden  Hoffman,  solicitor 
for  the  petitioner,  it  was  further  ordered,  that  it  be  referred 
to  Thomas  Bolton,  Esq.,  one  of  the  masters  of  this  court, 
to  receive  from  any  person  or  persons  interested  in  this 
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!*»*>  matter,  nominations  of  proper  persons  to  be  appointed  re- 
lb  the  Matter  ceiver  of  the  property,  moneys  and  effects  of  the  president, 
<#0>tSyklin  directors  and  company  of  the  Franklin  Bank  in  the  city  of 
New  York,  and  to  report  to  this  court  the  names  of  the  per- 
sons so  nominated,  and  their  respective  fitness  for  the  said 
appointment  And  it  was  further  ordered,  that  the  said 
master  also  report  the  names  of  the  sureties  who  might  be 
proposed  for  the  said  persons  respectively,  and  as  to  the 
fitness  and  sufficiency  of  the  said  proposed  sureties  to  give 
bond  with  the  person  who  might  be  appointed  receiver  as 
aforesaid,  in  the  sum  of  fifty  thousand  dollars.  And  the 
said  master  was  thereby  directed  to  send  to  this  court  his 
report  in  this  matter  on  Monday  next,  (and  now  last  past) 
And  the  said  master  having,  in  pursuance  of  the  last-men- 
tioned order,  made  a  report  to  this  court  of  the  several  per- 
sons named  as  receivers  of  the  property,  moneys  and  effects 
of  the  said  company  by  the  different  parties  in  interest ;  by 
which  feport,  among  other  things,  it  appears  that  James 
Kent,  late  Chancellor  of  the  state  of  New  York,  has  been 
nominated  by  the  president,  directors  and  company  of  the 
North  River  Bank  in  the  city  of  New  York,  and  by  others ; 
and  that  he  is  a  fit  and  proper  person  for  such  receiver;  and 
[*87]  that  #John  Hone,  senior,  and  Philip  Hone  are  offered  as  his 

sureties  for  the  faithful  discharge  of  the  said  trust ;  and  that 
they  are  and  each  of  them  is  of  sufficient  ability  and  fully  com- 
petent to  become  such  sureties  in  the  sum  of  fifty  thousand 
dollars ;  and  the  truth  of  the  several  matters  stated  in  the  said 
petition  being  satisfactorily  proved  to  this  court,  it  is  this  day 
ordered,  and  this  court,  in  pursuance  of  the  directions  of 
the  statute  in  such  case  made  and  provided,  doth  order  and 
direct,  that  an  injunction  do  forthwith  issue,  agreeably  to 
the  prayer  of  the  said  petitioner,  to  restrain  the  said  com- 
pany and  its  officers,  agents,  solicitors,  attorneys  and  ser- 
vants, and  each  and  every  of  them,  from  exercising  any  of 
the  privileges  or  franchises  granted  by  the  act  incorporating 
the  said  company,  or  by  any  other  act ;  and  from  collect- 
ing or  receiving  any  debts,  and  from  paying  out,  or  in  any 
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way  transferring  any  of  the  moneys  or  effects  of  the  said  !•***> 
company,  or  any  bond,  bill,  note,  certificate  of  stock,  or  in  the  Matter 
evidence  o£  or  security  for  any  debt  due  to  the  said  com-  ^^S^"1 
pany,  or  any  other  property,  stock  or  choses  in  action,  in 
which  the  said  company  have  any  right  or  interest  either 
at  law  or  in  equity.  And  it  is  further  ordered,  that  the  same 
James  Kent  be,  and  he  is  hereby  appointed  receiver  of  the 
property,  moneys  and  effects  of  the  said  company,  on  his 
filing  with  the  assistant  register  of  this  court,  a  bond,  exe- 
cuted by  himself  and  by  the  said  John  Hone  and  Philip 
Hone  to  the  people  of  the  state  of  New  York,  in  the  penal 
sum  oftftfty  thousand  dollars  jointly  and  severally ;  and 
conditioned  for  the  faithful  performance  by  the  said  James 
Kent  of  the  trust  reposed  in  him  as  such  receiver ;  and  that 
he  shall  obey  such  orders  and  directions  as  he  may  from 
time  to  time  receive  from  this  court  in  relation  to  the  said 
trust;  and  that  he  shall  account  for  and  pay  or  deliver 
over  as  he  may  be  directed  by  this  court,  all  the  moneys, 
property  and  effects  of  the  said  company  which  shall  come  to 
his  hands  as  such  receiver.  And  it  is  farther  ordered,  that 
the  president,  director,  cashier,  clerks,  tellers,  attorneys, 
solicitors  and  other  agents  and  servants  of  the  said  com- 
pany, and  each  and  every  of  them,  under  the  direction  of 
Murray  Hoffman,  Esq.,  one  of  the  masters  of  this  court, 
disclose  and  deliver  over  on  oath  to  the  said  receiver  all 
the  moneys,  property  and  effects  *of  the  said  company  in  [*88] 

their  possession,  or  within  their  power,  or  under  their  con- 
trol,  or  in  the  possession,  within  the  power  or  under  the 
control  of  any  or  either  of  them,  and  including  the  banking 
house  and  other  real  property,  and  the  title  deeds  thereto, 
and  all  books,  papers,  memoranda  and  evidences  of,  or 
securities  for,  any  debts  due  or  owing  to  the  said  company, 
or  in  which  the  said  company  have  any  interest;  and  that 
they  also  assign  over  to  the  said  receiver,  under  the  direo- 
tion  of  the  said  master,  all  public  or  private  stock  or  stocks 
belonging  to  the  said  company,  or  hypothecated  to  or 
holden  by  the  said  company,  or  any  officer  or  agent  thereof 
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18 28.  for  the  security  of  any  debt  due  to  the  said  company ;  and 
In  the  Matter  that  they  also  disclose,  assign  and  deliver  over  to  the  said 
<*  toeFranklin  receiver  on  oath,  and  under  the  direction  of  the  said  master, 
all  moneys,  effects,  property,  securities,  stocks  and  evidences 
of  debt  which  have  heretofore  belonged  to  the  said  com- 
pany, and  have  been  assigned  by  the  said  company  or  any 
officer  or  agent  thereof  in  contemplation  of  the  insolvency 
of  the  said  company.  And  it  is  further  ordered,  that  the 
said  receiver  and  master  apply  to  this  court  from  time  to 
time  for  direction  in  the  premises,  as  they  or  either  of 
them  may  deem  necessary.  And  it  is  further  ordered, 
that  the  said  receiver  deposit  all  notes  and  bills  ^long- 
ing to  the  said  company,  payable  in  the  city  of  New  York, 
and  which  are  not  yet  due  and  payable  in  the  bank  in  the 
said  city  in  which  the  moneys  paid  into  this  court  for  the, 
benefit  of  suitors  thereof,  are  by  law  directed  to  be  deposited, 
to  the  end  that  such  notes  and  bills  may  be  demanded  and 
protested,  if  the  same  are  not  paid  at  the  time  when  such 
notes  and  bills  respectively  became  due  and  payable. 
And  the  said  receiver  is  further  directed  not  to  extend  the 
time  of  payment  of  any  debt  or  demand  due  or  owing  to 
the  said  company,  unless  he  shall  be  satisfied  that  such 
debt  or  demand  is  unsafe,  and  unless  additional  security  for 
the  payment  thereof  shall  be  given,  in  which  case  he  is 
authorized  to  extend  the  time  of  payment  not  exceeding  six 
months,  on  receiving  sufficient  security  for  the  payment 
thereof  And  the  said  receiver  is  directed  to  proceed  and  col- 
lect without  delay,  all  debts  due  and  owing  to  the  said  com- 
[*89]  pany,  except  in  those  cases  where  *it  shall  become  necessary 

to  postpone  the  payment,  and  on  obtaining  sufficient  security 
as  aforesaid,  but  that  he  be  not  required  to  put  any  demand 
in  suit  where  there  is  not  a  reasonable  probability  that  suffi- 
cient will  be  collected  to  pay  the  costs  of  suit ;  and  that  the 
said  receiver  be  authorized  to  compound  any  debt  due  from 
insolvent  debtors  in  such  manner  as  he  shall  deem  for  the 
interest  of  the  stockholders  and  creditors  of  the  said  com- 
pany ;  and  that  the  said  receiver  be  authorized  to  employ 
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such  clerks,  solicitors,  attorneys  and  counsel,  and  one  or  1***- 
more  clerks,  at  such  reasonable  compensation  as  he  shall  in  the  Matter 
think  proper,  to  aid  him  in  the  discharge  of  the  duties  Qf  °fthj2^lkUn 
the  said  trust  And  it  is  further  ordered,  that  as  often  as 
the  moneys  in  the  hands  of  the  said  receiver  amount  to  the 
sum  of  five  thousand  dollars,  and  oftener  if  he  shall  think 
necessary,  he  shall  vest  the  same  in  the  public  stocks  of  this 
state  or  of  the  United  States,  in  the  name  of  the  assistant 
register  of  this  court,  and  deliver  the  scrip  taken  therefor  to 
such  assistant  register,  retaining,  however,  at  all  times,  in 
the  hands  of  the  said  receiver,  such  sum  of  money  as  he 
may  deem  necessary  for  the  current  expenses  of  executing 
the  said  trust,  not  exceeding  one  thousand  dollars.  And  it 
is  further  ordered  that  the  said  receiver  dispose  of  all  the 
property  and  stocks  belonging  to  the  said  company  at  pub* 
lie  auction,  at  such  times,  and  on  such  reasonable  notice  in 
the  public  papers  of  the  city  of  New  York,  as  he  shall  deem 
proper.  And  it  is  fiirther  ordered  that  the  said  receiver, 
with  the  least  possible  delay,  make  a  cursory  examination 
into  the  affairs  and  debts  of  the  said  company,  and  give  in- 
formation to  the  creditors  of  the  said  company  by  a  notice 
to  be  inserted  in  one  or  more  of  the  public  papers  of  the 
said  city,  what,  in  his  opinion,  is  the  probable  proportion  of 
their  debts,  which  the  creditors  of  the  said  company  may 
expect  to  receive  from  the  property  and  effects  of  the  said 
company.  And  it  is  fiirther  ordered,  that  the  said  receiver 
report  to  this  court  at  the  next  term  thereof  in  the  city  of 
New  York,  a  full  and  perfect  statement  of  the  affairs  of  the 
said  company,  and  of  the  amount  due  therefrom,  and  the 
amount  of  the  proceeds  of  the  property  and  effects  of  the 
said  company,  the  debts  due  to  the  bank  and  uncollected 
at  that  time,  the  names  of  the  *debtors,  and  the  reasons  why  [*90] 

the  same  have  not  or  cannot  be  collected ;  and  that  the  said 
receiver  give  public  notice  in  the  paper  printed  by  the 
printer  to  this  state,  and  in  the  several  public  newspapers 
printed  in  the  city  of  New  York  daily,  and  which  circulate 
in  the  country,  to  the  creditors  of  the  said  company,  to  pre- 
Vol.  L  7 
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1828.       gent  their  claims  against  the  said  company  to  the  said 

American    receiver,  on  or  before  the  first  of  October  next,  to  the  end 

lM^C0,      that  the  claims  of  the  said  creditors  may  be  examined  and 

Fisk.        ascertained;  and  that  a  division  and  distribution  of  the 

proceeds  of  the  property  and  effects  of  the  said  company 

may  be  made  among  such  creditors,  agreeably  to  the  statute 

in  such  case  made  and  provided. 


The  American  Insurance  Company  v.  Fisk. 

Wherever  the  remedy  at  law  is  doubtful  and  difficult,  a  court  of  chancery 
has  jurisdictional] 

The  act  of  Congress  of  March  3d,  1823,  does  not  give  exclusive  jurisdiction 
of  salvage  and  admiralty  causes  to  the  superior  courts  of  the  territory  of 
Florida,  organized  by  that  act ;  and  an  act  of  the  legislature  of  that  terri- 
tory, creating  a  wrecker's  court,  is  valid. 

Where  such  court  in  making  an  award,  made  an  order  not  within  their  juris- 
diction, it  was  held  that  this  excess  of  jurisdiction  only  rendered  the  award 
void  pro  (onto. 

A  bona  fide  purchaser  of  property  at  a  judicial  sale,  under  the  order  of  a  court 
having  jurisdiction  of  the  subject  matter  is  always  protected,  where  the 
proceedings  are  only  voidable,  not  void. 

And  courts  ought  to  be  liberal  in  sustaining  the  regularity  of  such  sales, 
where  there  exists  no  doubt  as  to  the  fairness  and  official  nature  of  the 
transaction. 

The  court  are  likewise  protected,  whose  proceedings  have  been  irregular, 
where  they  have  jurisdiction  of  the  subject  matter. 

May  29th.  In  February,  1825,  the  ship  Point  a'  Petre  of  Bordeaux, 

laden  with  cotton  and  nails,  was  lost  on  Carey's  Fort  reefj 
off  the  coast  of  Florida.  Of  the  cotton  on  board,  636  bales 
were  saved  from  the  wreck  by  other  vessels,  and  carried 
into  Key  West,  where  it  was  sold  under  an  award  of  a 
wrecker's  court,  organized  at  that  place ;  and  76  per  cent 
of  the  proceeds  was  awarded  to  the  salvors.  Fisk  is  a  bona 
fide  purchaser  of  140  bales  of  cotton  thus  sold. 

[1]  WAttfodk  t.  Duffidd,  2  Bdw.  Ch.  366. 
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*J.  Duer  and  G.  Qriffin,  for  the  complainants: — The       isaa. 
legislative  counsel  of  Florida  had  no  power  to  pass  the    American 
law  creating  a  wrecker's  court.    That  law  was  void,  because      Ijm^  °°* 
it  did  not  provide  for  an  appeal  from  the  wrecker's  court ;       ***• 
and  did  not  give  the  court  any  authority  to  order  a  sale  of 
the  property.    An  inferior  court  can  take  no  power  by  in- 
ference.    (Jones  and  Crawford  v.  Reed,  1  John.  Cas.  20. 
Wells  v.  Newkirk,  1  John.  Cas.  228.)    The  court  was  not 
constituted  agreeably  to  the  provisions  of  the  territorial  law. 
It  does  not  appear  that  the  owner  selected  two  jurors.    It 
should  affirmatively  appear  the  court  had  jurisdiction. 
{Entick  v.  Oarrington,  2  Wil.  282.   Stanyon  v.  Davis,  6  Mod. 
224.    Lord  Covingsby  Case,  9  Mod.  95.    Kemp  v.  Kennedy, 
5  Cranch,  179.    John.  Dig.  title,  Justices  of  the  Peace  and 
Jurisdiction. 

The  award  was  invalid  on  its  fece.  It  does  not  contain 
a  specification  of  the  property  as  required  by  the  territorial 
law.  This  specification  is  material,  to  determine  what  sal- 
vage should  be  allowed,  and  in  what  penalty  to  give  a  bond 
in  case  of  an  appeal.  It  does  not  appear  the  property  was 
within  the  jurisdiction  of  the  court  at  the  time  the  award 
was  made.  The  wrecker's  court  exceed  their  jurisdiction 
in  decreeing  the  sale  of  the  property  which  might  after- 
wards be  saved  from  the  wreck.  The  territorial  law  was 
not  warranted  by  the  act  of  Congress  of  March  3,  1828, 
which  was  the  constitution  of  the  territory.  The  act  of 
Congress  of  February  1,  1826,"  declared  the  territorial  act, 
creating  the  wrecker's  court,  null  and  void. 

R.  Sedgwick  and  SulMvcm,  for  the  defendant: — The  com-  ' 
plainants  have  no  remedy  in  Chancery.  Their  remedy  is 
at  law ;  they  can  bring  trover.  (Selden  v.  Hickock,  2  Caines, 
166 ;  Jackson  v.  Anderson,  4  Taun.  24.  1  John.  471.  Heath 
v.  Hubbard,  4  East,  121.  Bhxam  and  others  v.  Hubbard,  5 
East,  407.  1  Ves.  jun.  416.)  The  term  inferior  court 
does  not  necessarily  imply  there  ought  to  be  an  appeal. 
The  act  of  Congress  of  6th  May,  1824,  gives  an  appeal  to 
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1M*.       the  Superior  Court  of  Florida.     From  the  expression  *in 


the  record,  that  the  jury  were  summoned  according  to  the 
^0*  law,  it  may  be  implied  that  the  owners  selected  two  of  the 
jurors.  The  specification  of  the  property  in  the  award  was 
sufficient.  If  not,  the  complainants  should  have  appealed. 
The  regularity  of  the  proceedings  cannot  be  questioned 
collaterally,  if  the  wrecker's  court  had  jurisdiction.  (Jones 
and  Crawford  v.  Beed,  1  John.  Cas.  20.)  The  master  of  the 
vessel,  who  was  the  agent  of  the  insurers,  assented  to  the 
award.  This  assent  binds  the  insurers,  even  if  the  wreck- 
er's court  had  no  jurisdiction.  The  master,  as  the  agent 
of  the  insurers,  had  a  right  to  sell  the  property.  ( U.  S. 
Insurance  Co.  v.  Robinson,  2  Caines,  182.  U.  S.  Ins.  Co.  v. 
Scott  and  Seaman,  1  John.  111.  1  John.  Cas.  878.  Coolidge 
cmd  another  v.  The  Obu.  Marine  Ins.  Co.,  15  Mass.  Kep. 
846.) 

The  Supreme  Court  of  the  United  States  have  decided 
that  the  territorial  act  of  Florida  was  constitutional. 

The  Chancellob  : — An  objection  is  made  to  the  juris- 
diction of  this  court,  on  the  ground  that  the  complainant's 
remedy  is  by  an  action  of  trover,  in  a  court  of  law.  The 
accidental  obliteration  of  the  marks  upon  the  cotton,  which 
rendered  it  impossible  to  ascertain  to  which  of  the  various 
owners  of  the  cargo  the  part  saved  belonged,  together  with 
the  complicated  rights  of  the  different  parties  in  interest, 
made  the  plaintiff's  remedy  at  law  at  least  doubtful,  and 
certainly  very  difficult  These  alone  would  be  sufficient 
grounds  to  sustain  the  jurisdiction  of  this  court.  Wey- 
mouth  v.  Boger,  1  Ves.  jun.  416,  and  per  Spencer,  J.,  in 
WraAbone  v.  Warren,  10  John.  Eep.  595.)  This  case, 
therefore,  turns  entirely  upon  the  validity  of  the  sale  under 
the  proceedings  in  the  wrecker's  court  at  Key  West 

There  is  nothing  in  the  objection  that  a  part  of  the  pro- 
perty was  not  within  the  jurisdiction  of  the  territory  of 
Florida,  for  it  is  expressly  admitted  in  the  case,  that  140 
hales  of  cotton  in  controversy  in  this  suit  is  part  of  the  586 
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saved  from  the  wreck,  and  carried  into  Key  West,  before       m& 

the  proceedings  in  the  wrecker's  court  took  place.  Besides, 
the  act  of  Congress  of  1826,  concerning  wreckers  and 
wrecked  ^property,  expressly  recognizes  all  the  keys  and 
shoals  off  the  coast  of  Florida  as  belonging  to  the  United 
States,  and  as  being  within  the  territorial  jurisdiction  of 
Florida.  The  only  question  which  could  raise  a  doubt  in 
my  mind  as  to  the  validity  of  the  territorial  act  of  Florida, 
under  which  the  wrecker's  court  was  organized,  is  that 
which  relates  to  the  exclusive  jurisdiction  supposed  to  be 
given  by  the  acts  of  Congress  to  the  superior  courts  of  that 
territory. 

The  complainants  in  this  cause  filed  their  bill  in  the  dis- 
trict court  of  the  United  States  for  the  South  Carolina  dis- 
trict, for  another  parcel  of  the  cotton  saved  from  the  wreck 
of  the  Point  a'  Petre,  and  the  same  defence  was  set  up  as  in 
this  case.  That  court  decided  against  the  validity  of  the 
sale  under  the  proceedings  of  the  court  of  Key  West  The 
decision  was  reversed  on  appeal  to  the  Circuit  Court,  and 
the  property  was  restored  to  Canter,  the  claimant.  From 
this  last  decision,  the  complainant  appealed  to  the  Supreme 
Court  of  the  United  States,  and  at  the  last  term  of  that  court 
it  was  decided  that  the  act  of  the  territorial  legislature,  erec- 
ting the  court  by  whose  decree  the  cargo  of  the  Point  a' 
Petre  was  sold,  was  not  inconsistent  with  the  constitution 
and  laws  of  the  United  States,  and  was  valid,  and  that  the 
sale  made  in  pursuance  of  the  award  of  the  wrecker's  court, 
changed  the  property ;  and  the  decree  of  the  Circuit  Court, 
awarding  restitution  of  the  property  to  Canter,  was  affirmed 
with  costs.  This  decision  disposes  of  the  objection,  that 
the  act  of  Congress  of  March  8d,  1828,  which  has  been  very 
properly  considered  by  the  counsel  for  the  complainants  as 
the  constitution  of  the  territory,  gave  exclusive  jurisdiction 
of  salvage  and  admiralty  causes  to  the  superior  courts  of 
the  territory  organized  by  that  act  {The  American  Insur- 
ance Company  et  ah  v.  Cbnfer,  1  Peter's  R  511.)  This  de- 
cision, upon  a  question  as  to  the  construction  of  an  act  of 
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1828.  Congress,  and  in  favor  of  a  right  claimed  under  the  consti- 
Amerioan  tution  and  laws  of  the  United  States,  is  binding  and  con- 
clusive, it  being  the  decision  of  the  court  of  dernier  resort 
on  such  questions  ;  and  this  court  is  not  now  at  liberty  to 
question  the  correctness  of  the  construction  put  upon  the 
act  of  Congress  by  the  constitutional  tribunal,  whatever  its 
[*94]  opinion  might  have  been,  if  that  ^decision  had  not  been 

made.[l]  It  also  disposes  of  the  objections  that  the  terri- 
torial law  itself  was  void,  not  having  provided  for  any 
appeal  from  the  wrecker's  court,  and  that  there  was  no 
authority  given  to  the  court  to  order  a  sale  of  the  property. 

It  was  suggested  on  the  argument,  that  the  territorial  law 
was  not  before  the  Supreme  Court  of  the  United  States,  and 
therefore  these  two  last  questions  could  not  have  been 
examined  and  decided  there.  If  such  had  been  the  case,  I 
should  have  no  hesitation  in  declaring  both  of  these  objec- 
tions untenable ;  but  as  the  suggestions  of  the  counsel  are 
not  supported  by  the  facts  before  me,  I  consider  it  unneces- 
sary to  take  up  time  in  discussing  these  questions.  I  have 
looked  into  the  opinion  of  Judge  Lee,  in  the  District  Court, 
and  it  is  evident  from  that  opinion  that  he  had  the  territo- 
rial act  before  him,  and  had  particularly  examined  its  pro- 
visions. And  Chief  Justice  Marshall,  in  his  opinion,  refers 
to  the  act  by  its  date  and  provisions,  and  says,  in  express 
terms,  that  it  is  inserted  in  the  record,  and  that  it  purports 
to  give  the  power  which  has  been  exercised.  In  addition 
to  this,  I  have  made  inquiry  as  to  the  feet  of  one  of  the 
judges  of  that  court  There  cannot,  therefore  be  any  doubt 
that  the  territorial  act  was  before  them,  and  that  their  de- 
.    cision  was  made  in  direct  reference  to  its  provisions. 

Another  objection  is,  that  the  award  does  not  show  that 
two  of  the  jurors  were  named  by  the  representative  of  the 
owners,  agreeably  to  the  third  section  of  the  territorial  act. 
It  cannot  be  necessary  to  inquire  whether  this  may  not  be 
implied  from  the  expression  in  the  record,  that  the  jury 

[1]  Hicks  v.  Hokhkiss,  1  John.  Ch.  397. 


Ids.  Co. 

v. 
FSdE. 
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were  summoned  "  in  conformity  to  the  wrecking  law  of  the  ***s. 
territory,"  because,  in  the  case  agreed  upon  by  the  parties  American 
in  this  suit,  it  is  admitted  that  the  notice  was  given  and  the 
jury  summoned  as  directed  by  the  act,  and  pursuant  to  all 
.  the  forms  thereby  prescribed.  The  next  objection  is  to  the 
award  itself  There  can  be  no  doubt,  from  the  concluding 
sentence,  that  it  was  the  intention  of  the  jury,  that  any  other 
portion  of  the  cotton  and  nails  which  might  be  saved  from 
the  wreck  and  brought  into  Key  West>  before  the  day  of 
sale,  should  also  be  disposed  of  at  public  auction.  The 
wreck  being  *within  the  territorial  limits  of  Florida,  I  am  [*$>] 

not  prepared  to  say  they  had  not  jurisdiction  to  order  that 
sale.  Salvage  was  awarded  only  upon  that  part  which  was 
actually  brought  in,  and  if  the  residue  was  sold,  the  master, 
as  representing  the  interest  of  all  concerned,  would  have 
been  entitled  to  the  proceeds  thereof.  At  all  events,  it  was 
only  an  excess  of  jurisdiction  as  to  that  which  most  probably 
never  was  saved  from  the  wreck,  and  therefore  it  could  only 
render  the  award  void  pro  tanto.  (Per  Woodworth,  J.,  5 
Cowen,  737.) 

The  last  objection  which  I  shall  consider  is  one  which 
appears  to  be  left  untouched  by  the  decision  of  the  Supreme 
Court  of  the  United  States,  as  from  the  facts  before  that 
court  it  could  not  arise.  The  4th  section  of  the  territorial 
act  directs  the  jury  to  "make  up  an  award  in  writing, 
setting  forth  a  specification  of  the  property,  their  opinion 
of  the  mode  whereby  the  property  ought  to  be  disposed  of 
for  the  benefit  of  those  interested,  and  the  quantum  of  sal- 
vage to  be  allowed  to  the  salvors,"  &c.  The  award  itself  is 
now  before  me,  in  connection  with  the  rest  of  the  proceed- 
ings in  the  wrecking  court. 

It  is  contended  by  the  complainant's  counsel,  that  it  con- 
tains no  specification  of  the  property  as  required  by  the 
territorial  act;  that  in  consequence  thereof,  the  proceedings 
of  the  court  were  void,  and  that  the  sale  to  the  defendant 
Pisk,  under  the  order  of  the  court,  did  not  change  the  pro- 
perty.   In  examining  the  proceedings  of  the  court  at  Key 
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litt.       West,  it  ought  to  be  borne  in  mind  that  Fisk  was  a  bona 


fide  purchaser  of  property  at  a  judicial  sale,  under  the  order 
J*^00-      of  a  court  having  jurisdiction  of  the  subject  matter,  and  in 
Jfak.       a  case  where  public  policy,  and  the  interest  of  owners  and 
underwriters  most  strongly  require  that  every  reasonable  a 
encouragement  should  be  holden  out  to  purchasers  of  that 
description,  in  order  to  prevent  a  sacrifice  of  the  property. 
It  therefore  becomes  the  duty  of  this  court  to  sustain  the 
proceedings  of  the  tribunal  under  whose  decision  the  sale 
to  Fisk  took  place,  so  tar  as  that  tribunal  kept  within  the 
limits  of  its  jurisdiction.    I  have  also  the  authority  of  a 
distinguished  judge,  who  now  occupies  a  seat  upon  the 
bench  of  the  highest  court  in  the  Union,  for  saying,  that 
[*96]  the  presumptions  ought  to  be  liberal  in  *favor  of  the  regu- 

larity and  competency  of  such  sales,  where  no  doubt  is 
raised  as  to  the  fairness  and  official  nature  of  the  trans- 
action. (4  John.  B.  41.)  The  award  of  the  jury,  which 
forms  a  part  of  the  record  of  the  proceedings  at  Key  West, 
recites  the  name  of  the  ship  and  her  master,  where  from, 
whence  bound,  a  particular  description  of  her  cargo,  891 
bales  of  cotton  and  20  casks  of  nails,  the  day  and  place 
when  and  where  she  was  stranded,  and  that  a  part  of  the 
cotton  had  been  saved  and  brought  into  Key  West  by 
Captain  Brown  of  the  schooner  Florida,  and  Captain  John- 
son of  the  schooner  Jane.  It  then  awards  76  per  cent  to 
the  salvors  on  the  amount  of  property  so  saved.  It  appears 
by  the  record  of  the  proceedings  there,  and  by  the  plead- 
ings in  this  cause,  that  the  cotton  had  lain  in  the  water, 
that  the  deck  of  the  vessel  had  been  burned  off  before  it 
could  be  gotten  out,  and  that  the  original  marks,  &c.,  which 
distinguished  the  different  parcels,  were  all  obliterated. 
No  farther  specification  could  therefore  be  given,  unless 
the  jury  had  overhauled  the  cotton  and  counted  the  bales, 
or  weighed  that  which  had  been  saved.  I  am  inclined  to 
think  the  award  was  in  this  respect  so  far  a  compliance 
with  the  territorial  law,  that  it  would  not  have  been  re- 
versed on  appeal  for  defect  of  form.    But  at  all  events,  it 
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was  not  such  a  defect  as  would  make  the  proceedings  roicL       18M- 
They  were  at  most  only  voidable,  and,  in  such  cases,  a  n.  Y.  Printi^ 
bona  fide  purchaser  under  a  judicial  sale  is  always  pro-  ] 
tected;[l]  and  the  judge  himself  whose  proceedings  have 
been  irregular,  is  also  protected,  where  he  had  jurisdiction 
of  the  subject  matter,  if  there  has  been  no  excess  of  juris- 
diction.   {Wvrren  v.  Shed,  10  John.  B.  188;   Butler  v. 
Potter,  17  John.  R  146.)    The  result  of  this  opinion  is, 
that  Fisk  acquired  a  perfect  right  to  the  140  bales  of  cotton 
under  the  sale  at  Key  West    The  complainant's  bill  must, 
therefore,  be  dismissed  with  costs. 

[1]  A  purchaser  under  a  decree  cannot  be  affected  by  error  in  the  decree, 
m  where  sufficient  notice  to  show  came  has  not  been  given,  or  where  a 
decree  has  been  made  to  sell  lands,  to  satisfy  judgment  debts,  without  am 
account  of  the  personal  estate.  A  purchaser  has  a  right  to  presume  the 
court  has  taken  the  necessary  steps  to  investigate  the  rights  of  the  parties, 
and  that  on  that  investigation  it  has  properly  decided  a  sale.  Bennett  v. 
BamiU,  2  Sen.  &  Let  66$.  Nor  can  he  be  affected  by  constructive  notice 
of  circumstances  of  negligence  on  the  part  of  the  assignees  conducting  the 
■ale.    Bordt  v.  Ztana,  2  Hare,  440. 


*The  New  York  Printing  and  Dying  Establishment  [*97] 

v.  Fitch  and  another. 


An  injunction  will  lie  to  restrain  trespasses  in  order  to  quiet  the  ] 
or  where  there  is  danger  of  irreparable  mischief;  or  the  value  of  the  inher- 
itance is  put  in  jeopardy. 

A  preliminary  injunction  before  answer,  rests  in  the  discretion  of  the  court; 
and  ought  not  to  be  granted,  unless  the  injury  is  pressing  and  the  delay 
dangerous. 

It  will  not  be  granted  to  restrain  a  party  from  running  a  steamboat;  and 
landing  their  passengers  at  the  dock  of  another. 

Whether  a  court  of  equity  have  any  jurisdiction  in  such  a  case  ?     Quasre. 

There  are  many  cases  in  which  a  complainant  would  be  entitled  to  a  per* 
petual  injunction  upon  the  hearing,  where  it  would  be  improper  to  grant 
Ihiyn  a  preliminary  injunction. 

The  bill  in  this  cause  stated  that  the  complainants,  since  June  5th. 
1824,  have  been  and  now  are  the  owners  and  proprietor* 
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188°-  of  certain  real  estate  on  Staten  Island,  on  which  they  have 
N.  Y.  Printing  made  erections  at  great  expense  for  manufacturing  pur- 
and  Dyk*^  poses,  and  of  which  they  are  in  the  actual  and  daily  occu- 
pation and  use,  for  the  purposes  contemplated  in  their  act 
of  incorporation ;  that  among  the  erections  and  improve- 
ments connected  with  that  real  estate,  is  a  dock  and  land- 
ing of  great  value  and  convenience  to  the  complainants,  in 
reference  to  their  manufacturing  business ;  that  the  defend- 
ants, the  one  as  the  master  and  the  other  as  the  nominal 
owner  of  the  steamboat  Marco  Bozzaris,  carrying  freight 
and  passengers,  have  lately  commenced  the  practice  of 
stopping  from  day  to  day,  and  coming  to  with  the  said 
boat  at  the  complainants'  dock  and  landing,  and  of  going 
upon  the  dock  and  fastening  to  the  same,  and  discharging 
and  taking  in  passengers  and  freight,  without  the  consent 
and  against  the  interest  of  the  complainants,  and  that  they 
continue  the  same  from  day  to  day  in  defiance  of  the  com- 
plainants' rights ;  that  the  defendants  pretend  the  dock  and 
landing  are  public,  and  that  all  persons  have  a  right  to 
make  use  of  it ;  whereas  the  complainants  charge  that  it  is 
their  own  exclusive  property,  and  neither  the  defendants 
or  the  public  have  any  right  of  way,  or  rightful  privilege 
over  or  in  relation  to  the  same. 
[*98]  *The  bill  prays  for  a  perpetual  injunction,  to  restrain 

the  defendants  from  using  the  dock  or  landing,  and  for 
general  relief. 

A  preliminary  injunction  has  been  allowed  by  the 
master,  which  the  defendants  apply  to  dissolve  on  the 
matter  of  the  bill  only. 

2>.  Sslden,  for  the  defendants,  cited  Storm  v.  Mann,  (14 
John.  Ch.  R.  25 ;)  Jerome  v.  Ross,  (7  John.  Ch.  R.  321 ;) 
Stevens  v.  Beedman,  (1  John.  Ch.  R.  318 ;)  Corporation  of 
the  City  of  New  York  v.  Mopes  and  another,  (6  John.  Ch.  R. 
46;)  Lord  Tenham  v.  Herbert,  (2  Atk.  483;)  Eldridge  v. 
Hill  and  another,  (2  John.  Ch.  R.  281 ;)  Livingston  v.  Same, 
(6John/Ch.  R  897.) 
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H,  W.  Warner,  for  the  complainants,  cited  Waters  v.       1830» 

Taylor,  (2  Ves.  &  Beame,  299;)  Livingston  v.  Same,  (6  n.  T.  Printing 

John.  Ch.  R  498;)  Hill  v.  Thompson,  (3  Merrivaile,  624;)^2^£nt 

Gee  v.  Pritchard,  (2  Swans.  415.)  ▼• 

'  v  J  Bitch. 

The  Chancellor  : — Where  a  motion  is  made  to  dis- 
solve the  injunction  on  the  matter  of  the  bill  only,  agree- 
ably to  the  75th  rule  of  this  court,  the  case  must  be  viewed 
in  the  same  manner  as  if  it  were  an  original  application  for 
the  injunction,  and  opposed  by  the  defendants'  counsel.  If 
the  complainants  were  now  asking  for  this  preliminary  in- 
junction, is  this  a  case  in  which  it  would  be  proper  for 
this  court  to  grant  their  application?  There  are  many 
cases  in  which  the  complainant  may  be  entitled  to  a  per- 
petual injunction  on  the  hearing,  where  it  would  be  mani- 
festly improper  to  grant  an  injunction  in  limine.  The  final 
injunction  is  in  many  cases  matter  of  strict  right,  and 
granted  as  a  necessary  consequence  of  the  decree  made  in 
the  cause.  On  the  contrary,  the  preliminary  injunction 
before  answer,  is  a  matter  resting  altogether  in  the  discre- 
tion of  the  court,  and  ought  not  to  be  granted  unless  the 
injury  is  pressing  and  the  delay  dangerous. [1]  (Ogden  v. 
Kip,  6  John.  Ch.  R  60.)  The  case  of  Waters  v.  Taylor, 
(2  Ves.  &  Beame,  299,)  relied  upon  by  the  complainants' 
counsel  for  the  purpose  of  showing  that  an  injunction  will 
be  granted  to  prevent  a  multiplicity  of  suits  at  *law,  was  a  ["W] 

decision  upon  the  hearing,  and  in  a  case  of  partnership. 

Whether  the  facts  stated  by  thencounsel  on  the  argument^ 
in  relation  to  the  controversy  in  this  cause,  would  be  suffi- 
cient to  sustain  the  jurisdiction  of  this  court,  on  the  princi- 
ple of  quieting  them  in  the  enjoyment  of  their  property, 
and  preventing  the  necessity  of  a  perpetual  litigation,  it  is 
not  necessary  to  decide  at  this  time. 

[1]  Ploomfield  ▼.  Snowdm,  2  Paige,  355 ;  City  of  Rochester  v.  Curtiss,  I 
Clarke,  336 ;  Arthur  v.  Case,  post,  447  ;  FiUey  v.  Eastern  Counties  Railway, 
8  Sim.  483 ;  New  York  Printing  Company  v.  Fitch,  4  Paige,  127.  See  further, 
Am.  Ch.  Dig.  by  Waterman,  tit  Injunction. 
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1838.  it  is  sufficient  for  the  decision  of  the  question  immediately 

Ward  before  the  court,  that  it  does  not  appear  that  any  serious 
VflttBokkatan.  damage  or  irreparable  injury  will  take  place,  if  the  defend- 
ants continue  to  run  their  boat  and  land  their  passengers, 
as  they  have  heretofore  done,  until  the  complainants'  rights 
are  admitted  by  the  answer,  or  settled  on  the  hearing.  On 
the  other  hand,  I  can  readily  see  that  retaining  the  prelimi- 
nary injunction  may  produce  great  injury  to  the  defendants, 
and  for  which  they  would  be  entirely  without  remedy,  if  it 
should  finally  appear  that  they  were  only  in  the  exercise  of 
their  legal  rights. 

The  case  of  Livingston  v.  Livingston,  (6  Johns.  Ch.  Rep. 
497,)  and  the  several  cases  there  referred  to,  settle  the  prin- 
ciple that  an  injunction  will  lie  to  restrain  trespasses,  even 
where  there  is  a  legal  remedy  for  the  intrusion ;  but  there 
must  be  something  particular  in  the  case,  to  sustain  the  juris- 
diction of  the  court  so  as  to  bring  the  injury  under  the  head 
of  quieting  the  possession,  or  to  make  out  a  case  of  irrepa- 
rable mischief;  or  the  value  of  the  inheritance  must  be  put 
in  jeopardy  by  the  continuance  of  the  trespass. 

The  case  made  by  the  complainants1  bill,  is  not  sufficient 
to  justify  the  court  in  granting  or  retaining  the  preliminary 
injunction  before  answer,  and  it  must  therefore  be  dissolved. 


[*100]  *Ward  v.  Van  Bokkelen. 


An  injunction  on  coming  in  of  the  answer  will  not  be  dissolved,  unless  the 
defendants  positively  deny  all  the  equity  of  the  bill.  A  denial  from  infer* 
matkm  and  belief  is  not  sufficient. 

Twenty  years,  by  analogy  to  the  statute  of  limitations,  is  the  period  allowed 
in  Chancery  for  commencing  proceedings  to  set  aside  conveyances  of  real 
estate  on  the  ground  of  fraud. 

Where  the  complainant  suffered  three  years  to  elapse  without  compelling  an 
answer  from  one  of  several  defendants,  and  the  other  defendants  in  their 
answer  charged  collusion  between  the  complainant  and  the  defendant  who 
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had  not  answered;  it  was  held  that  under  inch  oircumstanoea,  the  &ot  1838. 
that  all  the  defendants  had  not  answered,  could  not  he  urged  as  an  objeo-  —  , 
tion  to  the  dissolution  of  an  injunction,  unless  the  complainant  denied  upon  y# 

affidavit,  all  collusion,  and  stated  sufficient  reasons  for  not  compelling  an  Van'BokkeleiL 
an  answer  from  all  the  defendants. 

Slosson,  on  behalf  of  the  defendants  who  had  answered, June  flth- 
moved  to  dissolve  the  injunction  granted  in  this  cause,  re- 
straining the  defendants  from  taking  out  of  court  certain 
moneys,  which  were  the  proceeds  of  certain  premises  sold 
under  a  mortgage,  alleged  in  the  bill  to  have  been  fraudu- 
lently given  by  one  John  Post  to  Mrs.  Morris,  under  whom 
the  defendants  claimed.  The  complainant  claimed  under  a 
judgment  against  John  Post  The  injunction  also  restrained 
the  defendants  from  disposing  of  all  that  part  of  the  real 
estate  which  had  been  conveyed  by  John  Post  to  Mrs. 
Morris,  and  which  was  still  held  and  possessed  by  the  de- 
fendants. Mary  Post,  one  of  the  defendants,  had  not 
answered.  Mr.  Slosson  cited  Deypeyster  v.  Graves,  (2  Johns. 
Ch.  R.  148.) 

G.  Griffin,  contra,  objected  to  the  motion,  that  the  an* 
swer  did  not  positively  deny  the  fraud  charged  in  the  bill, 
that  swearing  as  to  belief  and  information  was  insufficient 
He  contended,  also,  that  the  defendants  should  all  answer 
before  this  motion  could  be  made.  He  cited  Roberts  v.  An* 
derson,  (2  John.  Ch.  R.  202,)  and  Wyat's  Pr.  Reg.  284. 

The  Chancellor  :— The  answer  in  this  case  is  put  in  by 
defendants,  who  probably  knew  nothing  of  the  transaction 
charged  in  the  bill  to  have  been  fraudulent  Their  answer, 
of  course,  can  only  deny  the  equity  of  the  bill,  by  infor- 
mation *and  belief.  They  cannot  deny  the  facts  stated  L  *™  J 
therein  upon  any  knowledge  they  possess.  The  answer, 
therefore,  is  not  sufficient  to  authorize  a  dissolution  of  the 
injunction.  Roberts  v.  Anderson,  (2  John.  Ch.  R.  202.)  In- 
dependent of  the  complainant's  oath  to  the  bill,  the  facts 
stated  therein,  and  admitted  by  the  answer,  show  a  case  of 
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182a       suspicion.    The  single  circumstance,  that  the  person  against 

Ward       whom  the  decree  of  this  court  was  obtained,  conveyed  a 

VanBokkelen.  *ar£e  ^^^  to  ^  mother  in  law,  within  a  few  days  after 

the  decree,  and  before  it  could  be  enrolled  and  enforced 

against  the  property,  is  sufficient  to  raise  a  doubt  as  to  the 

validity  and  honesty  of  that  transaction.  [1] 

If  the  conveyance  was  fraudulent,  no  period  of  time, 
short  of  twenty  years,  will  prevent  the  persons  intended  to 
be  defrauded  thereby,  from  pursuing  their  remedy  against 
the  land  in  the  hands  of  the  fraudulent  grantee,  or  her 
heirs  or  devisees.  Twenty  years  is  the  shortest  limitation 
of  actions  at  law  respecting  real  property  in  this  state,  and 
by  analogy  to  the  statute  of  limitations,  that  is  the  shortest 
period  which  can  bar  a  proceeding  in  this  court  to  set  aside 
conveyances  of  real  property,  on  the  ground  of  fraud.  [2] 

In  this  case,  it  is  no  objection  to  the  dissolution  of  the 
injunction,  that  Mary  Post  has  not  answered.  The  com- 
plainant has  suffered  nearly  three  years  to  elapse,  without 
taking  any  steps  to  compel  an  answer  from  her,  and  it  is 
suggested  in  the  answer  of  the  other  defendants,  that  there  is 
collusion  between  her  and  the  complainant.  Under  such 
circumstances,  if  he  wished  to  rely  upon  the  objection  that 
she  had  not  answered,  in  opposing  this  motion  to  dissolve 
the  injunction  as  to  the  other  defendants,  he  should  have 
produced  an  affidavit  denying  the  collusion,  and  showing 
why  he  had  not  compelled  her  to  answer.    But  for  the 

(1)  Apthorpe  v.  Comstock,  1  Hop.  140 ;  LitOe  v.  Marsh,  2  Iredell's  Eq.  18 ; 
Poor  v.  Carkton,  3  Sumner,  70 ;  Norton  v.  Woods,  5  Paige,  260 ;  Manchester 
v.  Day,  6  id.  295 ;  Everly  v.  Rice,  3  Green.  Ch.  553.  See  further  Am.  Ch.  Big 
by  Waterman,  tit  Injunction, 

(2)  Effect  will  be  given  to  the  statute  of  limitations  in  equity  as  well  as  in 
law.  Lewis  v.  Marshal,  1  McLean,  16;  Lewis  v.  Marshal,  5  Pet  496;  Hum- 
bert v.  Trinity  Church,  24  Wen.  58T;  MCrea  v.  Purmont,  16  Wen.  460; 
Thomas  v.  Harvie,  10  Wheat  146.  But  the  statute  of  limitations  is  not  al- 
ways applicable  to  oases  of  equitable  cognizance  merely;  Attorney- General 
T.  Purmont,  5  Paige,  620 ;  it  is  generally  adopted;  Humbert  y.  Trinity  Chunk, 
supra;  cases  of  fraud  excepted:  Michoud  v.  Ctirod,  4  How.  U.  S.,  503; 
Marks  y.  PeU,  1  John.  Ch.  594. 
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reasons  before  stated,  the  answer  of  the  other  defendants       Mas. 
is  not   such  a  denial  of  the  equity  of  the  bill,  as  will     McLaren 
authorize   a  dissolution  of  the  injunction.     The  motion  p€nnJgt0IL 
must  therefore  be  refused,  and  the  costs  abide  the  event  of 
the  suit. 

In  Telation  to  the  supplemental  bill  and  second  injunction, 
the  question  is  not  properly  before  the  court  on  this  mo- 
tion ;  *but  it  may  be  proper  to  suggest,  that  the  regular         [*102] 
practice  in    such  cases  is  that  pursued  in  Fanning  v. 
Denham,  (4  John.  Ch.  R  35.) 


McLaren  v.  Pennington  and  others. 

The  privileges  and  franchises  granted  to  a  private  corporation,  are  vested 
rights,  and  cannot  be  divested  or  altered,  except  with  the  consent  of  the 
corporation,  or  by  a  forfeiture  declared  by  the  proper  tribunal. 

A  state  cannot  pass  any  law  which  alters  or  amends  the  charter  of  a  private 
corporation,  without  the  consent  of  such  corporation. 

But  a  law  altering  the  remedy  of  one  of  the  parties  to  a  contract,  is  consti- 
tutional  and  valid. 

Where,  however,  a  state  legislature  reserves  to  itself  in  the  very  charter  it 
grants  to  a  private  corporation,  the  right  of  altering,  amending,  or  repeal- 
ing the  act  of  incorporation,  a  subsequent  repeal  of  such  act  of  incorpora- 
tion will  be  valid  and  constitutional 

Such  a  reservation  in  the  charter  of  a  corporation,  upon  common  law  prin- 
ciples, would  not  be  a  condition  repugnant  to  the  grant,  but  a  limitation  of 
the  grant. 

And  if  such  a  reservation  at  common  law  would  be  repugnant  to  the  grant, 
and  therefore  void,  it  is  competent  for  a  state  legislature  to  alter  this  rule 
of  the  common  law.  And  the  reservation  of  such  a  power  in  a  legislative 
grant  would  of  itself  change  the  law  in  relation  to  that  particular  grant 

Where  a  state  legislature  repealed  an  act  of  incorporation,  containing  a  re- 
servation of  the  right  of  repeal,  it  will  not  be  presumed  this  right  was  im- 
properly or  unconscientiously  exercised. 

Where  an  act  of  incorporation  is  repealed,  all  the  property  and  rights  of  the 
corporation  become  vested  in  the  directors  then  in  office,  or  in  such  persons 
as  by  law  have  the  management  of  the  business  of  the  corporation,  in 
trust  for  the  stockholders  and  creditors,  unless  the  repealing  law  provides 
for  the  appointment  of  other  persons  than  the  officers  of  the  corporation  as 
trustees. 
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1896.        A  debtor  to  a  bank,  whose  charter  is  repealed,  has  an  equitable  right  to  oft* 

— ~~ set  every  demand  which  he  had  against  the  bank  at  the  time  of  the  repeal 

T  of  its  charter,  but  not  demands  which  he  afterwards  purchased.  [1] 

Pennington.    Whore  there  are  difficulties  in  relation  to  an  offset  at  law,  relief  will  be 
granted  to  the  party  claiming  the  offset,  in  Chancery. 

June  8th.  0n  ^  2oth  0f  December,  1824,  the  legislature  of  New- 

Jersey  incorporated  "The  New  Jersey  Protection  and 
Lombard  Bank,"  with  a  capital  of  $400,000,  divided  into 
shares  of  $100  each.  The  complainant  and  five  others 
were  appointed  commissioners  to  receive  subscriptions ;  and 

[  108]  ^  03^  an  *excess  was  subscribed,  to  apportion  the  stock 
among  the  subscribers,  in  proportion  to  the  amount  of  their 
several  subscriptions.  The  corporation  was  authorized  to 
loan  money  upon  real  estate,  public  stock,  or  personal  prop- 
erty, to  insure  against  loss  or  damage  by  fire  or  water,  and 
to  issue  bills  of  credit,  not  exceeding  its  capital  paid  in. 
And  it  was  also  authorized  to  commence  business  as  soon 
as  two  hundred  thousand  dollar?  of  the  capital  was  sub- 
scribed and  paid  in.  By  the  seventeenth  section  of  the  act 
of  incorporation,  it  was  to  continue  in  force  for  a  term  not 
exceeding  twenty-one  years.  But  it  was  therein  expressly 
provided  that  it  should  be  lawful  for  the  legislature,  at  any 
time,  to  alter,  amend,  or  repeal  the  same.  By  the  last  sec- 
tion, the  act  of  incorporation  and  the  franchises  therein 
granted,  were  declared  to  be  upon  the  express  condition, 
that  the  sum  of  $25,000  was  paid  to  the  treasurer  of  the 
state,  as  a  consideration  for  the  act  of  incorporation,  within 
thirty  days  after  the  company  should  commence  operations ; 
which  sum  was  to  be  appropriated  to  the  school  fund. 
Shortly  after  the  passage  of  the  act,  subscription  books 
were  opened  by  the  commissioners ;  and  in  March,  1825, 
the  complainant  and  eight  others  were  elected  directors  of 

p]  Bilk  obtained  by  the  solvent  debtors  of  a  beak,  after  it  has  stopped 
payment,  though  before  a  receiver  haa  been  appointed,  are  not  receivable  as 
a  set-off  against  the  bank.  Niagara  Bank  v.  Ro&okU,  9  Cow.  409.  See 
ate  Baaion  r.  Bishop,  3  Wen.  13. 
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y. 
Pennington/ 


the  institution.    The  complainant  was  chosen  president,       i***» 
and  Edward  C.  Priest  was  appointed  cashier.  McLaren 

The  bank  commenced  operations  on  the  first  of  June, 
1825,  and  within  thirty  days  thereafter  obtained  the  receipt 
of  the  treasurer  of  the  state  for  the  $26,000,  required  to  be 
paid  by  the  last  section  of  the  act  of  incorporation.  The 
bank  continued  in  operation  until  the  18th  of  November, 
1825,  when  it  stopped  payment  At  the  time  the  com- 
plainant held  1,444  shares,  being  merely  three-fourths  of  all 
the  stock  subscribed ;  and  the  bank  held  his  stock  notes, 
for  $114,400,  payable  to  Edward  C.  Priest,  cashier  of  the 
bank,  and  for  the  security  thereof)  1,144  shares  of  his  stock 
were  pledged.  On  the  28d  of  November,  in  the  same  year, 
the  legislature  of  New  Jersey  repealed  the  act  of  incorpo- 
ration, and  appointed  the  defendants,  together  with  Caleb 
S.  Biggs,  who  is  since  dead,  trustees ;  and  authorized  them, 
or  a  majority  of  them,  to  demand,  sue  for,  collect  and  re- 
ceive, and  take  into  #their  possession,  all  the  goods  and  [#104] 
chattels,  rights  and  credits,  moneys  and  effects,  lands  and 
tenements,  books  of  account,  securities  for  money,  evidences 
of  debts,  and  all  property  of  every  nature  and  description, 
belonging  to  the  bank  at  the  time  of  passing  the  repealing 
act;  and  to  sell  and  convey  all  the  personal  estate  of  said 
corporation,  and  pay  into  the  Court  of  Chancery  the  pro- 
ceeds of  the  corporate  property,  debts  and  funds,  to  be  dis- 
posed of  equitably,  under  the  order  of  the  Chancellor, 
amongst  the  creditors  of  the  corporation,  after  allowing  to 
the  trustees  a  reasonable  compensation  for  their  trouble. 
On  the  10th  of  December,  1825,  the  legislature  passed  a 
supplementary  act,  with  a  preamble  reciting  that  doubts 
had  arisen,  touching  the  powers  and  duties  of  the  trustees, 
and  that  it  was  the  intention  of  the  repealing  act  to  pre- 
serve uninjured  and  unimpaired,  all  the  then  existing  rights 
and  responsibilities,  whether  in  favor  o£  or  against  the  said 
bank;  and  then  enacting  and  declaring,  that  the  trustees 
were,  and  from  the  passing  of  the  repealing  act,  should  be 
deemed,  and  taken  to  have  been  vested  as  trustees  for  the 

Vol.  L  8 


V. 


104  CASES  IN  CHANCERY, 

1826,  creditors  of  the  Baid  bank,  and  the  stockholders  existing  at 
McLarea  ~  the  time  of  the  parsing  of  the  act  of  repeal,  with  all  the 
estate,  real  and  personal,  in  law  and  equity,  and  with  all 
the  credits,  rights  in  action,  debts  and  demands  whatsoever, 
lawfully  belonging  to,  or  vested  in  the  said  bank,  at  the 
time  of  the  repeal  of  the  charter.  And  the  trustees,  or  the 
survivors  of  them,  are  authorized  to  institute  suits  in  their 
own  names,  as  "  trustees  of  the  creditors  and  stockholders 
of  the  New  Jersey  Protection  and  Lombard  Bank,"  for  any 
such  debts  or  property,  and  to  compound  and  settle  debts 
and  claims,  and  allow  offsets,  &c. 

P.  W.  Badcliff  and  P.  A.  Jay,  for  the  defendadts:— The 
complainant  is  too  late  in  his  motion  to  amend  his  bill.  He 
should  have  asked  to  amend,  as  soon  as  the  defect  was  dis- 
covered. The  stock  subscribed  by  the  complainant  was  a 
sufficient  consideration  for  his  stock  notes. '  The  failure  of 
the  bank,  and  the  depreciation  of  this  stock  thereby,  is  no 
defence  to  an  action  upon  these  notes,  either  at  law  or  in 
equity ;  and  the  complainant  can  interpose  the  same  defence 
[*105]  ♦to  these  notes  as  if  he  had  been  sued  thereon  by  the  di* 
rectors  of  the  bank. 

The  stock  was  not  apportioned  in  the  manner  required 
by  the  charter.  The  bank  went  into  operation  before  the 
sum  required  was  paid  in.  In  fact  there  was  an  entire  want 
of  capital  when  the  bank  commenced  business.  When  the 
bank  stopped  payment,  the  complainant  held  nearly  three- 
fourths  of  the  stock,  for  which  he  had  given  his  note  to  the 
bank  without  security.  These  reasons  were  sufficient  to 
authorize  the  legislature  of  New  Jersey  to  repeal  the  charter, 
and  appointed  the  defendants  trustees  to  take  possession  of 
the  effects  of  the  bank.  It  was  not  necessary  to  assign  these 
reasons  upon  the  face  of  the  act.  The  act  repealing  the  char- 
ter was  constitutional,  as  the  right  of  repeal  was  reserved  by 
the  legislature  of  New  Jersey  in  the  act  of  incorporation.  It 
was  one  of  the  conditions  of  the  contract  to  which  the  stock- 
holders acceded.    The  rule  that  a  condition  repugnant  to  a 


▼. 
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grant  is  void,  does  not  apply  to  a  contract  between  a  legis-  ism. 
lature  and  a  citizen ;  as  the  legislature  is  omnipotent  and  MoLarm 
can  alter  the  law.  Here  the  power  of  repeal  was  reserved. 
The  exercise  of  this  power  does  not,  therefore,  come  within 
the  clause  of  the  U.  S.  constitution,  prohibiting  every  law 
which  will  impair  the  obligation  of  contracts.  The  fact  of 
the  bank  having  paid  a  bonus  to  the  state  of  New  Jersey 
for  its  charter,  did  not  take  away  the  right  of  repeal.  It 
is  like  the  case  of  a  tenant  at  will  who  has  paid  a  consider- 
ation to  his  landlord,  but  is  nevertheless  liable  to  be  ejected 
whenever  the  landlord  thinks  proper  to  determine  the  ten- 
ancy. The  state  of  New  Jersey  had  power  to  appoint  trus- 
tees. This  state  authorizes  the  appointment  of  receivers. 
The  legislature  of  New  Jersey  possessed  the  power  of  re- 
pealing this  charter  without  any  judicial  investigation. 
Estates  have  been  confiscated  without  trial.  So  have  estates 
tail  been  abolished  without  trial.  This  court  will  presume 
the  charter  of  this  bank  was  violated  before  the  legislature 
of  New  Jersey  repealed  it.  The  complainant  cannot  object 
that  the  legislature  of  N.  J.  have  destroyed  the  stock,  he 
being  particeps  criminis,  having  with  others  produced  that 
state  of  things  which  caused  the  legislature  of  that  state  to 
♦interfere  thus  summarily.  The  bill  being  for  discovery  [*106] 
merely,  it  may  be  dismissed  without  setting  down  the  cause 
for  argument    Brandon  v.  Sands,  (2  Ves.  jun.  514.) 

J".  Tattmadge  and  D.  B.  Ogden,  for  the  complainant: — The 
complainant  is  not  too  late  in  his  application  to  amend  his 
bill,  by  adding  a  prayer  for  general  relief.  (12  Ves.  48,  62, 
64,  66;  15  Ves.  858.)  The  court  will  Tetain  this  cause. 
The  complainant  being  lawfully  here,  this  court  ought  not 
to  send  him  back  to  a  court  of  law.  Where  a  court  of 
chanceTy  gains  jurisdiction  for  one  purpose,  it  may  retain 
the  bill  generally.  (Rathbone  v.  Warren,  10  John.  587; 
King  v.  Baldwin,  17  John.  384.)  The  complexity  of  ch> 
crumstances  in  this  case,  will  induce  the  court  to  retain  ju- 
risdiction of  the  cause.    The  complainant  cannot  avail  him- 
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1*28.  self  of  his  ofiset  at  law,  which  is  there  limited  solely  to  the 
McLaren     parties  on  the  record.     {Wheeler  v.  Raymond,  6  Cowen, 

p^J,^  231;  Johnson  v.  Bride,  6  Cowen,  698.)  A  mere  agent 
being  holder  of  a  note  may  sue,  and  his  right  cannot  be 
inquired  into  at  law,  unless  he  is  the  holder  of  the  note  by 
fraud.  (Pierson  v.  Grafts,  12  John.  90 ;  Murray  v.  Judah,  6 
Cowen,  484.)  Courts  of  law  only  look  to  the  parties  upon 
the  record.  (Mauran  v.  Lamb,  7  Cowen,  171 ;  Convoy  v. 
Warren,  8  John.  Cas.  263;  Payne  v.  Eden,  3  Cain.  213.) 
In  this  case,  the  bank  having  paid  a  consideration  for  its 
charter,  it  had  vested  rights  which  the  legislature  of  N.  J. 
could  not  defeat.  (Dartmouth  College' v.  Woodward,  4 
Wheaton,  518.)  No  condition  could  be  annexed  inconsist- 
ent with  the  grant.  Bradley  v.  Peiocoto,  8  Ves.  jun.  828 ;  Co. 
Lit.  248 ;  2  D'Anver's  Abr.  22 ;  RoseveU  v.  Thurman,  1  John. 
Ch. R. 220;  Jacksonv. ShuUz,  18 John.  174.)  Undertheclause 
in  the  act  of  incorporation  reserving  the  right  of  repeal,  the 
legislature  of  N.  J.  had  no  power,  for  any  special  cause,  to 
revoke  the  grant  If  they  had  this  power,  it  could  only  be 
exercised  upon  an  inquiry  by  commissioners,  or  upon  a  ju- 
dicial investigation,  establishing  the  existence  of  such  special 
cause.  The  appointment  of  trustee  to  take  charge  of  the 
property  and  effects  of  the  bank  was  void.  (Bank  of  Co- 
lumbia v.  Oakley,  4  Wheaton,  286,  245 ;   Young  v.  Bank  oj 

[*107]  Alexandria,  *4  Cranch,  395.)  These  cases  make  a  distinc- 
tion between  corporate  franchises  and  ministerial  injunc- 
tions, which  furnishes  a  clue  to  a  true  construction  of  this 
repealing  clause.  The  act  of  repeal  blighted  the  whole  stock 
of  the  bank.  The  consideration  of  the  complainant's  notes 
consequently  failed.  When  the  corporation  was  dissolved, 
the  debts  due  to  and  by  it  became  extinguished.  (Edmonds 
v.  Brown  A  Titiard,  1  Lev.  237;  Co.  Iitt.  18,  b.;  1  Black. 
Com.  484 ;  Kyd  on  Cor.  516.)  Its  personal  property  after- 
wards could  only  be  held  by  right  of  occupancy.  The  act 
of  N.  J.,  appointing  trustees,  was  an  ex  post  facto  law,  as  the 
act  of  incorporation  had  already  provided  that  in  case  of  a 
dissolution  of  the  corporation,  its  officers  should  be  the 
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trustees.    (Pow.  Con.  446 ;   Wirmington  v.  Briscoe,  8  Mod.        1828. 

R  51.)  MaLma 

v. 
PennJogtoD 
The  Chancellor  : — If  the  act  repealing  the  charter  of 

the  bank  was  unconstitutional,  the  defendants  acquired  no 
rights  under  that  act,  and  the  notes  in  controversy  still  be- 
long to  the  corporation.  It  is  proper,  therefore,  that  that 
question  should  be  first  considered.  It  is  a  well  settled 
principle  of  the  common  law,  that  the  privileges  and  fran- 
chises granted  to  a  private  corporation  become  a  right  vested, 
which  cannot  be  divested  or  altered,  except  by  the  consent 
of  the  corporation,  by  a  forfeiture  declared  by  the  proper 
tribunal,  or  by  act  of  parliament  In  this  country  they  can 
only  be  divested  by  one  of  the  two  first  methods.  Although 
the  state  legislatures  have  all  the  powers  of  the  British  par- 
liament, where  they  are  not  positively  restricted  by  the 
United  States  or  state  constitutions,  the  fundamental  law 
of  our  free  government  has  deprived  them  of  the  power  of 
interfering  with  vested  rights.  In  the  case  of  The  Dart- 
mouth College  v.  Woodward,  (4  Wheat.  Bep.  618,)  the  Su- 
preme Court  of  the  United  States  decided,  that  the  privi- 
leges and  franchises  granted  to  a  private  corporation  became 
a  contract  executed,  within  the  prohibitory  clause  of  the 
constitution  of  the  United  States,  which  declares  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts; and  that  a  law  altering  the  charter,  in  a  material^ 
respect,  is  unconstitutional  *and  void.  Neither  that  caflefSj:  [*108J 
The  Bank  of  Columbia  v.  Oakley,  (4  Wheat  Sep.  235,)  re- 
cognize the  distinction  contended  for  by  the  complainant's 
counsel,  between  the  franchises,  and  the  administrative  part 
of  the  charter.  On  the  contrary,  in  the  former  case  Judge 
Story  says,  "  Unless  a  power  be  reserved  for  that  purpose, 
the  crown  cannot,  by  virtue  of  its  prerogative,  without  the 
consent  of  the  corporation,  alter  or  amend  the  charter,  or 
divest  the  corporation  of  any  of  its  franchises,  or  add  to  or 
diminish  the  number  of  the  trustees,  or  remove  any  of  the 
members,  or  change  or  control  the  administration  of  the 
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1Me-  charity,  or  compel  the  corporation  to  receive  a  new  charter. 
McLaren  This  is  the  uniform  language  of  the  authorities,  and  forms 
PennfactoB  one  of  the  most  stubborn  and  well  settled  doctrines  of  the 
common  law."  The  decision  of  the  court  in  The  Bank  of 
Columbia  v.  Oakley,  was  only  an  assertion  of  the  equally 
well  settled  principle  of  constitutional  law,  that  a  state  may 
pass  a  law  materially  altering  the  remedy  of  one  of  the 
parties  to  a  contract,  although  it  cannot  pass  a  law  impair* 
ing  the  obligation  thereof  or  changing  the  effect  or  nature 
of  the  contract,  in  the  most  unimportant  particular.  [1] 
(  Wilson  v.  Mason,  1  Cranch's  Rep.  44.  Fletcher  v.  Peck,  6 
Cranch,  87.  State  of  New  Jersey  v.  Wilton,  7  Cranch,  164. 
Sturges  v.  Orowninshield,  4  Wheat  122.  Green  v.  BiddU, 
8  Wheat.  1.) 

The  validity  of  the  act  repealing  the  charter,  must,  there 
fore,  depend  upon  the  effect  that  is  to  be  given  to  the  seven- 
teenth section  of  the  original  act  of  incorporation.  This 
section,  in  terms,  gives  the  legislature  a  right,  at  any  time, 
to  alter,  amend  or  repeal  the  act  of  incorporation.  But  the 
counsel  for  the  complainant  contends  that  this  section  is  re- 
pugnant to  the  grant  of  the  franchises  contained  in  the 
other  parts  of  the  act,  and  is  therefore  void  The  common 
law  principle,  that  a  condition  repugnant  to  the  grant  is 
void,  has  no  application  to  this  case.  The  seventeenth  sec- 
tion is  not  a  condition  repugnant  to  the  grant ;  it  is  only  a 
.  limitation  of  the  grant.  Even  in  a  common  law  convey- 
ance, a  power  of  revocation  reserved  to  the  grantor  was 
valid.  It  is  true,  that  by  the  statute  of  frauds,  (1  Rev. 
Laws,  77,  sec.  5,)  all  grants  of  land,  with  a  power  of  revo- 
[*109]  cation,  are  declared  to  be  void  as  against  "purchasers  who 
purchase  of  the  grantee  before  the  power  of  revocation  is 
executed.  The  object  of  this  statute  was  to  prevent  the 
frauds  which  were  practiced  under  such  powers,  at  the  com- 
mon law ;  but  even  since  this  statute,  the  estate  will  be  di 
vested  if  the  power  of  revocation  is  executed  while  the  title 

[1]  2Keat,506>m. 
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remains  in  the  grantee.    If  the  rule  of  the  common  law       ****. 
were  otherwise,  it  could  not  affect  this  case.    The  legiala-     McLaren  ~ 
tare  of  New  Jersey  were  competent  to  alter  any  rule  of  the  p^^'g^ 
common  law.    They  might,  by  law,  declare  that  a  power 
of  revocation  reserved  to  the  grantor  in  a  deed  of  feoffment 
should  be  valid,  and  that  the  executing  the  power  should 
divest  the  estate  granted;   or  that  a  general  restriction 
against  alienation  should  be  good  in  a  conveyance  in  fea  ? 

And  if  they  could  authorize  other  persons  to  insert  such 
conditions  in  their  contracts  and  grants,  surely  the  legisla- 
ture could  annex  such  a  power  of  revocation  to  their  own 
grant  The  reservation  of  such  a  power  in  a  legislative 
grant,  if  it  was  contrary  to  the  common  law,  would  of  it* 
self  change  the  law  in  relation  to  that  particular  grant;  and 
the  statute  law  of  the  grant  itself  would  form  the  law  of 
that  case.  It  is  not  pretended  that  there  is  anything  in  the 
constitution  of  New  Jersey,  or  of  the  United  States,  which 
prohibits  the  reservation  of  such  a  power  in  a  legislative 
grant ;  on  the  contrary,  the  insolvent  laws  of  the  states 
have  been  sustained,  on  the  principle  that  a  general  law  of 
the  state  where  the  contract  was  made,  and  which  was  in 
force  at  the  making  of  such  contract,  is  to  be  taken  as  a 
part  of  the  contract  (Blanchard  v.  Mussell,  13  Mass.  Bep. 
16.  Mather  v.  Bush,  16  John.  Eep.  288.  Hicks  v.  Hotch- 
hiss,  7  John.  Ch.  Rep.  297.  Ogden  v.  Sanders,  12  Wheat 
Bep.  218.)  And  I  apprehend  there  never  would  have  beea 
any  doubt  as  to  the  validity  of  insolvent  discharges,  if  the 
provisions  of  the  insolvent  laws  have  been  actually  incorpo- 
rated into  the  contracts,  as  forming  a  part  thereof.  The 
power  of  repealing  the  bank  charter  was  therefore  legally 
and  constitutionally  reserved  to  the  legislature  -of  New 
Jersey,  and  this  court  will  not  presume  it  has  been  improp- 
erly or  unconscientiously  exercised. 

If  it  were  necessary  for  the  defendants  to  show  that  the 
legislature  had  good  cause  for  repealing  the  charter,  I 
think  *there  is  sufficient  in  the  bill  and  answer  in  this  case,         [*110] 
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1*38.       to  show  it  was  not  only  the  right*  but  the  duty  of  the 
McLaren     legislature  to  put  an  end  to  the  banking  powers  of  this 
^J^  corporation  as  soon  as  possible. 

By  the  act  of  incorporation  the  capital  stock  of  the  bank 
was  to  be  $400,000,  divided  into  4,000  shares  of  $100  each ; 
and  if  any  excess  was  subscribed,  the  commissioners  were 
to  apportion  it  among  the  several  subscribers.    But  the 
corporation  were  authorized  to  commence  operations  when 
$200,000  was  subscribed  and  paid  in.    It  does  not  appear, 
from  the  bill  and  answer,  how  much  was  subscribed,  or 
whether  there  was  any  excess  over  the  4,000  shares.    But 
it  does  appear,  that  of  the  217  persons  who  were  sub- 
scribers, 187  got  no  stock ;  and  the  commissioners,  instead 
of  dividing  the  4,000  shares  among  the  subscribers,  as 
directed  by  the  act,  limited  the  number  of  shares  to  2,000, 
which  they  were  not  authorized  to  do  by  the  act  of  incor- 
poration.    Of  that  2,000  the  complainant  took  800,  and 
the  other  five  commissioners  200  each,  and  they  distribu 
ted  the  remaining  200  among  24  other  persons.    Having 
thus  secured  the  stock,  the  complainant  and  four  of  his 
associate  commissioners  elected  themselves  directors,  in 
conjunction  with  four  other  persons,  and  appointed  the 
complainant  president.    The  directors  gave  him  $80,000 
for  his  secret  services  in  procuring  the  charter.    With  this 
he  was  enabled  to  pay  for  300  shares  of  his  stock,  which 
he  afterwards  pledged  to  the  commissioners  of  the  school 
fond  to  secure  his  bond  for  the  bonus,  which  he  substituted 
in  lieu  of  the  money  received  from  the  bank  for  that  pur- 
pose.   He  alleges  in  his  bill,  that  he  bought  in  644  shares 
of  the  stock  subscribed  by  other  persons ;  for  which,  and 
the  remaining  500  shares  of  his  original  subscription,  he 
gave  his  notes  to  the  bank  without  security,  for  $114,400, 
and  .pledged  the  stock  for  the  payment    By  these  opera- 
tions, if  all  the  residue  of  the  stock  subscribed  was  paid  in, 
the  capital  could  not  exceed  $30,600.    I£  as  was  most 
probably  the  case,  the  other  directors  got  discounts  in  the 
same  proportion,  there  was  not  only  an  entire  want  of  capi- 
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tad,  but  the  institution  was  insolvent  to  the  extent  of       182*- 
$26,000  when  it  commenced  operations.    And  as  might     McLaren 
well  have  *been  anticipated,  by  those  who  knew  the  situa-  p^L^ 
tion  of  the  institution,  the  country  was  flooded  with  bills 
of  no  value,  and  the  bank  stopped  payment  in  less  than 
ox  months  after  it  went  into  operation.    The  legislature, 
under  such  circumstances,  would  have  done  injustice  to  the 
community  if  it  had  not  immediately  put  a  stop  to  this 
abuse  of  the  privileges  granted  by  the  act  of  incorporation. 

What  then  was  the  effect  of  this  repeal,  upon  the  debts, 
credits  and  property  of  this  corporation  ?  The  effect,  at 
common  law,  of  the  dissolution  of  a  corporation,  it  is  not 
necessary  to  consider  in  this  case,  because  the  common  law 
is  changed  by  the  statute  of  New  Jersey  passed  in  January, 
1817,  which  was  read  by  the  complainant's  counsel  on  the 
argument.  That  statute  provides,  that  on  the  dissolution 
of  a  corporation  of  this  description,  the  directors  then  in 
office  shall  be  trustees  for  the  stockholders  and  creditors; 
and  all  the  property  and  rights  of  the  corporation  are 
transferred  to  such  trustees.  Such  would  have  been  the 
effect  of  a  simple  repeal  of  the  charter  of  this  bank.  But 
the  same  power  which  had  a  right  to  change  the  common 
law,  had  also  a  perfect  right  to  change  the  trustees  pro- 
vided for  by  the  act  of  1817.  This  was  done  in  the  re- 
pealing act  There  never  was  an  instant  of  time  when  the 
creditors  of  the  bank  were  released  from  the  obligation  of 
their  contracts,  or  when  any  rights  vested  in  the  directors 
as  trustees. 

The  defendants  in  this  case  have  all  the  rights  which 
were  vested  in  the  corporation  at  the  moment  of  its  dissolu- 
tion; and  the  complainant  can  make  any  defence  to  an 
action  brought  against  him  by  the  trustees  which  he  might 
have  made  against  a  suit  brought  by  the  corporation,  had 
it  continued  in  existence.  They  have,  therefore,  no  right 
to  recover  against  him  as  the  drawer  of  the  bill  of  ex- 
change on  Thomas  B.  Woodward,  or  as  indorser  of  the 
notes  of  Daniel  Mallery,  or  Abraham  Collins  &  Co. ;  in 


T. 

Pennington. 
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IMS.  the  drawing  and  indorsing  of  which  he  was  acting  only  as 
McLaren  an  officer  of  the  corporation.  If  he  has  destroyed  the  col- 
lateral security  which  was  taken  for  the  Mallery  note,  the 
remedy  against  him  cannot  be  by  action  on  the  note,  as  in- 
dorsee Whether  the  notes  for  $114,400  were  given  in 
[*112]  pursuance  of  a  direct  "agreement  between  McLaren  and  his 
oo-directore,  in  payment  of  his  stock,  as  stated  in  the  bill, 
or  by  way  of  discounts,  to  enable  him  to  withdraw  from 
the  bank  the  capital  paid  in,  as  alleged  in  the  answer, 
cannot  materially  vary  the  rights  of  the  parties.  The  one 
would  be  a  direct,  and  the  other  an  indirect  fraud  upon 
the  act  of  incorporation  and  upon  the  other  stockholders 
of  the  bank,  as  well  as  upon  those  who  might  become 
creditors  of  the  institution  under  the  belief  that  the 
$200,000  capital  required  to  be  paid  in  before  the  bank 
commenced  operations  had  actually  been  paid.  Whatever 
shift  or  device  was  resorted,  to  for  the  purpose  of  evading 
the  provisions  of  the  act  of  incorporation,  a  court  of  chan- 
cery will  never  permit  it  to  be  set  up  to  defeat  a  recovery 
on  those  notes  for  the  benefit  of  the  creditors  of  the  bank, 
who  are  entitled  to  be  first  paid  out  of  the  trust  property. 
In  either  state  of  facts,  the  consideration  for  these  notes 
has  not  foiled  If  there  is  any  surplus  after  paying  the 
debts  of  the  bank,  the  complainant  as  a  stockholder  will 
be  entitled  to  his  Bhare  thereof  under  the  provisions  of  the 
repealing  act  and  the  act  supplementary  thereto.  That 
surplus  cannot  be  ascertained  until  the  whole  of  the  debts 
and  property  of  the  bank  are  collected  and  turned  into 
money,  and  deposited  in  the  Court  of  Chancery  of  New 
Jersey  for  distribution.  It  follows,  from  what  has  been 
said,  that  the  complainant,  so  far  as  respects  these  stock 
notes,  cannot  be  entitled  to  the  only  relief  which  is  asked 
for  in  his  bill.  In  relation  to  his  set-off,  there  can  be  no 
doubt  of  his  equitable  right  to  be  allowed  for  any  demand 
which  he  had  against  the  bank  at  the  time  of  the  repeal  of 
its  charter.  If  he  has  purchased  up  bills  of  the  bank,  or 
procured  the  assignment  of  other  claims,  since  that  time, 
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lie  cannot  avail  himself  of  them  as  a  set-off;  but  must       i**& 
come  in  for  his  distributive  share  with  the  rest  of  the     McLaren 
creditors.  PeM*^tm. 

In  consequence  of  the  difficulties  in  relation  to  a  set-off 
at  law,  since  the  decision  of  the  Supreme  Court  in  Wkeel&r 
v.  Raymond,  (5  Coweu's  Hep.  281,)  it  is  probable  the  com- 
plainant, on  a  bill  properly  framed  for  that  purpose,  might 
have  been  entitled  to  the  aid  of  this  court  in  allowing  his 
set-off  against  the  notes,  on  account  of  the  doubt  and 
difficulties  *of  such  a  defence  at  law.  When  he  sought  the  [*118] 
aid  of  a  court  of  chancery  for  this  purpose,  he  should  have 
stated  more  particularly  the  nature  and  amount  of  those 
claims  for  set-off,  and  the  particular  circumstances  under 
which  they  accrued.  He  should  also  have  framed  the 
prayer  of  his  bill  in  such  a  manner  that  the  court  would 
be  enabled  to  direct  an  account  of  the  debt  and  credit  to 
be  ascertained  here,  and  to  decree  a  payment  of  the 
balance  which  was  justly  due.  As  the  bill  now  stands, 
the  defendants  are  entitled  to  a  dissolution  of  the  injunc- 
tion, except  so  much  thereof  as  restrains  them  from  pro- 
ceeding against  the  complainant  as  drawer  and  indorser  of 
the  bills  and  notes  which  were  drawn  and  indorsed  by  him 
as  an  officer  of  the  corporation. 

But  as  the  complainant  has  asked  leave  to  amend  the 
prayer  of  his  bill,  I  shall  endeavor  to  modify  the  injunc- 
tion in  such  a  manner  as  to  do  justice  between  the  parties, 
and  shall  permit  the  complainant  to  amend  his  bill,  if  he 
thinks  proper  to  avail  himself  of  such  permission. 

It  is  very  doubtful  whether  the  bill,  as  it  now  stands,  is 
anything  more  than  a  bill  of  discovery.  To  such  a  bill, 
the  answer  of  the  defendants  would  necessarily  be  different 
from  the  answer  to  a  bill  of  discovery  and  reliefi  In  the 
latter  case,  many  matters  of  defence  might  properly  be  set 
up,  which  would  be  unnecessary  and  impertinent  in  an  an- 
swer to  a  bill  of  discovery  merely.  If  the  complainant 
avails  himself  of  the  permission  to  amend,  it  must  be  on 
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1828.       payment  of  the  coste  of  the  former  answer  and  of  the  sub- 
Pattenon    sequent  proceedings  thereon. 
Ognoniion  of     ^  *^e  complainant  prefers  to  have  his  account  with  the 
n.  York,     trustees  settled  under  the  direction  of  this  court,  as  he  has 
not  disclosed  the  items  or  amount  of  the  set-off  which  he 
claims,  he  must  pay  into  court  the  amount  of  the  stock  notes 
with  interest,  to  abide  the  further  order  and  decree  of  the 
court,  and  the  injunction  will  then  be  retained.    But  if  he 
prefers  to  avail  himself  of  a  defence  at  law,  I  can  only  re- 
quire of  the  defendants,  as  a  condition  of  the  dissolution  of 
the  injunction,  that  they  stipulate  to  allow  him  to  give  in 
evidence  any  equitable  set-off  which  he  had  against  the 
demands  of  the  bank  at  the  time  of  the  dissolution  of  the 
incorporation. 


[*114]        *Patterson  v.  The  Mayor,  &c.,  op  the  City  of  New 

York  and  J.  E.  Peters. 

The  Court  of  Chancery  has  no  power  to  reyiew  upon  the  merits  the  proceed- 
ings of  the  oommissionere  of  estimate  and  assessment  of  damages  in  open- 
ing streets  in  the  city  of  New  York.[l] 

Where  the  commissioners,  after  they  had  deposited  a  copy  of  their  report  in 
the  clerk's  office,  pursuant  to  the  18 2d  sec  of  the  act  of  the  9th  of  April, 
1813,  (2  R.  L.  417,)  altered  their  assessment  of  damages,  it  was  held  not 
to  be  necessary  to  deposit  a  new  copy  of  their  report  in  the  clerk's  office, 
or  to  publish  a  new  notice  to  propose  objections  to  the  assessment 

But  if  it  was  necessary  to  file  a  new  copy  of  the  report  and  publish  a  new 
notice,  the  omission  to  do  so  would  only  render  the  proceedings  voidable; 
in  which  case,  the  remedy  would  be  by  certiorari. 

The  Court  of  Chancery  has  no  jurisdiction  in  such  cases,  unless  the  proceed- 
ings are  wholly  roid. 

June  8th.  The  complainant  filed  his  bill  in  this  cause  for  relief 

against  an  order  of  the  Supreme  Court,  made  in  August 
term,  1827,  confirming  the  report  of  commissioners  of  esti- 

[\-\Wigginv.  Mayor  of  New  Fori,  9  Paige,  16.     Whiting  v.  Mayor  of  M» 
Tor k,  poet,  U8. 
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mate  and  assessment,  in  relation  to  the  improvement  of      1828« 
Herring  street,  between  Christopher  and  Amos  streets,  in    Pattern 
the  ninth  ward  of  the  city  of  New  York.    He  complained  o^po^on  ^ 
that  after  the  commissioners  had  deposited  a  copy  of  their     R  Y<*^ 
report  in  the  clerk's  office,  agreeably  to  the  provisions  of 
the  182d  section  of  the  act  of  the  9th  of  April,  1813,  (2  Rev- 
Laws,  417,)  in  which  he  was  allowed  $500  for  his  damages, 
they  reduced  that  allowance  to  $250.    He  alleged  that  he 
made  no  objection  to  the  first  sum,  and  was  not  aware  of 
the  alteration  in  time  to  apply  to  the  Supreme  Court  to 
oppose  the  confirmation  of  the  report ;  and  he  prayed  an 
injunction  to  restrain  the  corporation  from  completing  the 
improvement  by  removing  his  dwelling-house,  &e. 

An  ex  parte  application  having  been  made  for  the  in* 
junction,  the  Chancellor  directed  notice  of  the  application, 
and  a  copy  of  the  bill  to  be  served  on  the  attorney  of  the 
corporation. 

J.  Grim,  for  the  defendant,  cited  Gardner  v.  The  Trus- 
tees of  Newburgh,  (2  John.  Ch.  Rep.  162,)  and  15  John. 
Rep.  537. 

*M.  Ulshoeffer,  for  the  defendants,  cited  Leroy  v.  The         [*115] 
(brporation  of  New  York,  (4  John.  Ch.  Rep.  352 ;)  Jerome 
v.  Ross,  (7  John.  Ch.  Rep.  315;)  Salk.  148;  1  Bac.  Abr. 
tit.  Certiorari,  g. ;  20  John.  Rep.  430. 

The  Chancellor  .-—Two  questions  arise  in  this  cause, 
which  it  may  be  necessary  to  consider.  1st.  Was  there  any 
irregularity  in  the  proceedings  complained  of?  2d.  If 
there  was  irregularity,  has  this  court  jurisdiction  to  stay  the 
proceedings  of  the  corporation  by  injunction?  The  cases 
of  Leroy  v.  The  Mayor,  Aldermen  and  Commonalty  of  the 
city  of  New  York,  (4  John.  Ch.  Rep.  352,)  and  Mooers  v. 
Smedley,  (6  John.  Ch.  Rep.  28,)  conclusively  settle  the  prin- 
ciple, that  this  court  is  not  authorized  to  review  the  pro- 
ceedings on  the  merits. 

The  alleged  irregularity  is,  that  the  commissioners  altered 
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1828.       the  assessment  and  reduced  the  amount  allowed  to  the  com- 


plainant, without  any  written  objections  being  put  in  by 
QotpoZrtm  of  ^m'  an^  w^ollt  notice  to  the  complainant  to  appear  and 
KYoi*.  oppose.  On  looking  into  the  statute  under  which  these 
proceedings  were  had,  I  am  inclined  to  believe  it  was  not  in- 
tended by  the  legislature  that  any  further  notice  should  be 
given  than  the  one  which  was  published  in  this  case.  In 
the  assessment  and  appraisal  of  damages  in  these  street 
oases,  what  is  allowed  to  that  class  of  persons  whose  prop- 
erty is  taken  for  the  improvement,  is  to  be  charged  upon 
another  class  whose  property  is  supposed  to  be  benefitted 
thereby.  The  necessary  result  of  this  is,  that  if  any  one 
objects  to  the  amount  allowed  to  or  assessed  upon  himself, 
the  commissioners  cannot  alter  that  allowance  or  assessment 
without  making  a  corresponding  change  in  relation  to  some 
or  all  of  the  others. 

The  statute  directs  the  deposit  of  the  copy  of  the  report 
and  public  notice  thereof  to  be  given  in  the  newspapers, 
and  of  the  time  and  place  of  presenting  the  report  to  the 
Supreme  Court  for  confirmation.  If  any  person  is  dissat- 
isfied, he  may  within  ten  days  make  his  objections  in  wri- 
ting to  the  commissioners ;  and  if  objections  are  made,  they 
must  review  the  assessment  before  presenting  it  to  the  court. 
The  legislature  *never  could  have  contemplated  the  deposit 
[*116]  of  a  new  copy  and  a  new  notice  to  propose  objections,  as 
often  as  the  commissioners  reviewed  their  assessment.  Such 
a  construction  of  the  act  would  be  productive  of  great  and 
unnecessary  delay,  and  would  be  inconsistent  with  the  pro- 
vision which  directs  the  notice  of  presenting  the  report 
to  the  court  to  be  given  at  the  same  time  with  the  notice 
of  the  depositing  the  copy  for  inspection,  that  objections 
in  writing  may  be  made  thereto.  The  notice  to  propose 
objections  to  the  report  is  a  sufficient  notice  to  those  who 
are  satisfied  with  the  original  report,  to  appear  before  the 
commissioners  and  oppose  any  alterations  which  may  be 
proposed  by  the  persons  objecting.  At  the  expiration  of 
the  ten  days,  they  can  apply  to  the  commissioners  and  as- 
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certain  whether  any  objections  are  made,  and  they  will       ***& 
then  be  at  liberty  to  be  heard  in  opposition  thereto.   If  the     Patterwn 
commissioners  decide  in  favor  of  the  objections,  the  origi-  (krponiii<m  ^ 
nal  notice  points  out  the  time  and  place  for  the  persons     N.  York, 
aggrieved  thereby  to  appear  before  the  Supreme  Court  and 
oppose  the  adoption  of  such  amended  report. 

But  if  the  proceedings  were  irregular  in  this  respect,  this 
court  cannot  interfere,  unless  the  irregularity  is  such  as  to 
make  the  whole  proceedings  void.  Probably  this  court 
would  not  suffer  the  corporation  to  pull  down  the  com- 
plainant's house,  and  dispossess  him  of  his  property  under 
color  of  authority,  where  the  whole  proceedings  were  abso- 
lutely void.  But  if  there  is  an  irregularity  which  renders 
the  proceedings  voidable  merely,  this  court  has  not  jurisdic- 
tion to  afford  the  relief  sought  Persons  other  than  the 
corporation  have  rights  vested  under  the  order  of  confir- 
mation, which  can  only  be  divested  by  a  direct  proceeding, 
to  annul  the  order  of  confirmation.  The  result  of  a  rever- 
sal on  certiorari  would  be  to  vacate  the  proceedings,  so  far 
as  they  had  been  irregular,  and  to  place  the  parties  in  the 
situation  in  which  they  were  before  the  order  of  confirma- 
tion. But  the  effect  of  a  perpetual  injunction  to  stay  the 
defendants  from  pulling  down  the  complainant's  house, 
would  be  to  prevent  the  contemplated  improvement,  and 
at  the  same  time  leave  the  corporation  liable  to  the  other 
persons,  in  whose  favor  damages  have  been  allowed. 

*In  this  case  the  proceedings  were,  at  most,  voidable ;         [*117] 
they  were  not  void. 

If  the  complainant  was  entitled  to  notice  to  appear  before 
the  commissioners  and  oppose  the  reduction  of  his  allow- 
ance for  damages,  he  had  a  perfect  remedy  at  law  by  cer- 
tiorari. He  was  apprised  of  the  alteration  in  August  term, 
1827 ;  and  if  he  had  then  applied  for  and  obtained  that 
writ,  he  would  long  since  have  had  the  decision  of  the 
proper  tribunal  on  his  case.  He  had  no  right  to  expect  the 
corporation  would  pay  the  difference  between  the  original 
and  the  amended  reports.    If  he  is  entitled  to  the  larger 


117  CASES  IS  CHANCERY. 

1M&  sum,  it  must  be  assessed  upon  those  who  are  benefited  by 

French  the  contemplated  improvement. 

jy^L  The  motion  for  the  injunction  must  be  refused  with  costs. 


French  and  anotheb  v.  Kirkland  and  others. 

Under  the  act  of  the  12th  of  April,  1816,  for  draining  the  great  marsh  or 
swamp  on  the  Canaaaraga  Creek,  in  the  towns  of  Sullivan  and  Lenox,  in 
the  county  of  Madison,  the  proprietors  of  the  lands  overflowed  by  that 
creek  have  a  right  to  drain  the  marsh  according  to  the  provisions  of  the 
act,  although  in  so  doing  they  would  divert  the  water  from  the  mill  of  the 
complainants,  which  is  situated  on  the  Chitteningo  Creek ;  inasmuch  as  at 
the  time  the  act  was  passed  they  could  have  drained  the  marsh  in  the  man* 
ner  contemplated  by  that  act,  without  injuring  the  mill  of  the  complain- 
ants on  the  stream  below ;  since  which  time,  the  greater  portion  of  the 
waters  of  the  Chitteningo  Creek  have  been  diverted  by  the  state  to  supply 
the  Erie  canaL  By  the  6th  section  of  the  act,  the  complainants  have  a 
complete  remedy  against  the  proprietors  of  the  land  to  be  benefited,  for 
all  damages  they  may  sustain  in  consequence  of  the  draining  of  the  marsh 

Whether  they  would  have  such  remedy  against  the  state  ?    Queer*. 

Junel&Ui.  By  the  act  of  the  12th  of  April,  1816,  entitled  "An 

Act  for  draining  the  great  marsh  or  swamp  on  the  Canaaa- 
raga Creek,  in  the  towns  of  Sullivan  and  Lenox,  in  the 
county  of  Madison,  and  for  other  purpose,"  the  proprietors 
of  the  lands  overflowed  by  the  waters  of  the  Canasaraga 
Creek,  or  otherwise  called  the  Great  Marsh,  are  authorized 
to  drain  the  same  by  one  or  more  canals  or  ditches  to  be 
cut  and  opened  from  the  sand  marsh  or  creek  by  the  most 

[*118]  direct  and  *oonvenient  route  or  course  into  the  Oneida 
Lake ;  and  also,  if  necessary,  by  lateral  canals  and  ditches 
from  the  marsh  to  the  main  canal  or  ditch.  Commissioners 
are  to  be  appointed  to  assess  and  impose  upon  the  lands  of 
the  proprietors  rendered  more  valuable,  or  in  any  wise  bene- 
fited by  reason  of  the  cutting  of  the  said  canals,  such  sums 
of  money  as  they  may  think  reasonable  and  just,  not  ex- 
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seeding  $2  per  acre,  towards  defraying  the  expenses  of  the       w*s. 
operations  and  the  subsequent  repairs.    And  the  lands      French 
may  be  sold  for  the  payment  of  such  assessments,  if  the    pjj^ 
proprietors  shall  neglect  to  pay  the  same.    By  the  6th  sec- 
tion of  the  act,  it  is  provided,  that  in  case  any  person  shall 
be  injured,  or  suffer  damage  by  occasion  of  the  canal  and 
draining  of  the  land,  the  commissioners   shall  estimate 
and  determine  the  amount  of  such  damage,  and  shall  there- 
upon assess  the  same  upon  the  proprietors ;  and  cause  the 
same  to  be  collected  in  like  manner  as  the  assessment  for 
the  expenses  of  draining  off  the  lands,  and  paid  over  to 
the  persons  entitled  to  such  damages. 

The  waters  of  the  Canasaraga  and  Oowasalone  creeks 
unite  in  the  southerly  part  of  the  marsh.  After  their 
junction,  the  united  stream  is  called  the  Black  Creek ;  the 
most  northerly  bend  of  which  is  within  the  marsh,  near 
the  north  edge  thereof;  about  three-fourths  of  a  mile  from 
the  Oneida  Lake.  It  is  at  this  point  the  agents  of  the  pro- 
prietors are  cutting  a  canal  or  drain  from  the  Black  Creek 
to  the  lake.  The  complainants  are  the  owners  of  a  mill  on 
the  Chitteningo  Creek,  some  distance  below  its  junction 
with  the  Black  Creek.  They  allege  that  the  cutting  the 
canal  into  Oneida  Lake  will  divert  the  water  from  their 
mill,  and  render  it  useless ;  and  they  pray  an  injunction  to 
restrain  them  from  continuing  their  operations. 

N.  P.  BandaUf  for  the  complainants. 
Jonas  Piatt,  for  the  defendants. 

Teds  Chancellor  : — It  is  contended  on  the  part  of  the 
complainants,  that  the  act  of  1816,  being  for  the  benefit 
of  the  individual  proprietors  of  the  lands  in  the  marsh, 
must  be  ^construed  strictly ;  and  that  in  so  construing  it*  [*119] 
the  defendants  have  no  right  to  interfere  with  the  waters 
of  Black  Creek.  On  looking  at  the  localities  of  the  marsh 
and  creeks,  on  the  map  which  has  been  considered  by  both 

Vol.  I.  9 
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1828.  parties  on  the  argument  as  correct,  I  am  satisfied  the  da- 
French  fendants  are  proceeding  to  drain  the  marsh  in  the  manner 
contemplated  by  the  act  of  1816,  and  are  not  exceeding 
the  powers  granted  by  that  act  At  the  time  the  act  was 
passed,  they  could  have  drained  the  marsh  in  the  manner 
they  are  now  endeavoring  to  do,  without  injuring  the 
property  of  the  complainants  or  other  owners  of  mill 
privileges  on  the  stream  below.  Since  that  time,  however, 
the  greater  portion  of  the  waters  of  the  Chitteningo  Creek 
have  been  diverted  by  the  commissioners  of  the  state  for 
the  purpose  of  supplying  the  canal.  The  owners  of  the 
marsh  having  a  vested  right  to  drain  their  lands  in  this 
manner,  previous  to  the  passing  of  the  canal  law,  it  may 
well  be  doubted  whether  the  complainant's  remedy  for  any 
damage  they  may  now  sustain  in  consequence  of  the  exer- 
cise of  this  right,  is  not  against  the  state  instead  of  the 
owners  of  the  lands  drained.  But,  if  otherwise,  the  act 
of  1816  has  given  them  a  full  and  perfect  remedy.  In 
giving  a  construction  to  that  act,  it  may  be  necessary  to 
refer  to  the  previous  law  which  existed  in  relation  to  the 
Great  Marsh. 

On  the  4th  of  April,  1806,  an  act  was  passed,  authorizing 
the  draining  of  this  marsh,  the  first  section  of  which  act  was 
substantially  the  same  as  that  of  1816.  The  second  section 
made  it  the  duty  of  the  surveyor-general  to  ascertain  the 
practicability  of  draining,  and  to  direct  the  manner  of  doing 
it  The  third  section  provided  for  the  appointment  of  com- 
missioners of  assessment,  to  apportion  the  expenses  of  the 
draining  among  the  proprietors  in  proportion  to  the  benefit 
by  them  respectively  received;  and  any  real  or  personal 
estate  belonging  to  each  proprietor  was  made  liable  to  be  sold 
for  the  payment  of  his  share  of  the  expense.  The  fourth 
section  provided  for  the  assessment  of  damages  to  other 
persons,  and  gave  a  similar  remedy  for  the  collection  of  the 
amount  from  the  proprietors.  The  act  of  1816  changed  the 
mode  of  payment,  both  as  to  the  damages  and  the  expenses. 
[*120]         Instead  *of  the  individual  and  personal  responsibility  of  the 
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proprietors,  their  lands  alone  are  made  liable  for  the  pay-       18**- 
ment    In  the  ease  of  expenses,  however,  the  restriction     McGown 
has  gone  still  further;  and  the  amount  chargeable  upon  the     wyjw 
land  of  each  proprietor  can  in  no  instance  exceed  two  dol- 
lars per  acre.    But  in  relation  to  the  damages,  no  such  lim- 
itation is  provided.    The  fifth  section  of  the  act  of  1816  is 
copied  from  the  act  of  1806 ;  and  the  principle  of  assess- 
ment there  intended,  means  the  principle  of  apportioning 
the  amount  of  damages  among  the  proprietors  in  reference 
to  the  benefit  received  by  each.    The  legislature  never 
could  have  intended  to  limit  the  damages  to  be  paid  to  third 
persons  in  consequence  of  the  acts  of  the  proprietors,  to  two 
dollars  per  acre. 

It  was  reasonable,  as  the  proprietors  acted  by  a  majority, 
that  the  rights  of  the  few  should  be  protected  against  the 
acts  of  the  many,  by  a  proper  limitation.  But  such  limita- 
tion would  be  unreasonable  in  relation  to  the  damages  done 
to  third  persons,  for  the  joint  benefit  of  the  proprietors. 
If  any  doubt  exists  as  to  the  intention  of  the  legislature,  it 
is  the  duty  of  the  court,  in  construing  their  acts,  to  presume 
they  did  not  intend  to  take  away  individual  or  private  pro- 
perty without  just  compensation  to  the  owners.  The  com- 
plainants have,  therefore,  a  legal  and  adequate  tribunal  to 
ascertain,  collect  and  pay  any  damages  they  may  sustain  by 
reason  of  the  draining  of  the  marsh ;  and, the  motion  for  an 
injunction  is  refused  with  costs. 


McGown  v.  Wilkins; 


In  mortgage  and  partition  sales  in  Chancery,  if  the  premises  are  not  sold  at 
the  riak  of  the  purchaser,  he  will  not  be  compelled  to  complete  the  pur- 
chase, in  case  the  premises  should  be  incumbered,  or  no  title  should  pass 
by  the  sale,  or  there  should  be  difficulty  in  obtaining  possession. 

The  complainant  applied  for  an  order  that  Thomas  Brass.  June  ifitfa. 


T. 
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m&  a  purchaser  of  the  premise*  in  petition,  be  compelled  to 
HcGkmn  complete  his  purchase.  Brass  resisted  the  application,  on 
the  ground  *that  a  third  person  was  in  possession  at  the 
time  of  the  sale,  claiming  to  hold  adversely  to  the  title  of 
the  complainants ;  and  that  the  person  so  in  possession  is 
wholly  insolvent,  and  refuses  to  give  up  the  possession. 
The  purchaser  bid  the  full  value  of  the  premises ;  none 
of  the  parties  at  the  sale  supposing  the  person  in  posses- 
sion claimed  to  hold  adversely,  or  that  he  intended  to  retain 
possession. 

James  Smith,  for  petitioner. 

J.  WaRt8,  for  purchaser. 

The  Chancellor: — The  title  to  the  premises  is  un- 
doubtedly sufficient,  and  the  only  question  in  this  case  is, 
whether  the  purchaser  is  bound  to  complete  the  purchase, 
and  be  at  the  expense  of  an  ejectment  suit  against  a  person 
who  can  neither  pay  the  costs  or  mesne  profits,  to  obtain 
possession  of  the  premises  for  which  he  has  paid  the  full 
value.  This  is  not  like  the  case  of  a  sale  by  die  sheriff  on 
execution.  There  the  court  never  gives  possession  to  the 
purchaser,  even  as  against  the  party  to  the  suit  In  mort- 
gage and  partition  cases,  the  proceeding  is  directly  against 
the  land ;  and  this  court  will  compel  the  delivery  of  the 
possession  to  the  purchaser,  as  against  the  parties  in  the 
suit,  and  those  who  have  come  into  possession  under  them 
pending  the  litigation.  For  the  purpose  of  obtaining  a 
fair  price  for  the  premises  on  such  sales,  it  is  important 
that  purchasers  should  know,  that  if  they  pay  a  fair  price 
for  the  property,  and  it  is  sold  without  reserve,  they  will 
be  protected  by  the  court,  and  will  not  be  compelled  to 
take  an  incumbered  or  worthless  title.  If  there  is  any 
cloud  upon  the  title,  or  incumbrance  upon  the  land,  or 
difficulty  in  obtaining  possession,  the  property  should  be 
sold  at  the  risk  of  the  purchaser  in  that  respect;  and  in 
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the  «m  Ann*  bid,  there  would  then  be  a  reasonable  allow-       1M*» 

ance  for  such  risk.    In  this  case,  I  think  the  purchaser     bcmbi 

should  not  be  compelled  to  take  the  title,  unless  the  par-     ^  jL_ 

ties,  for  whose  benefit  the  property  was  sold,  can  give  him 

the  peaceable  possession  of  the  premises.    If  that  cannot 

be  done,  the  property  must  be  put  up  again,  and  sold  at 

the  risk  of  the  "purchaser,  unless  the  parties  interested  in         [*122] 

the  amount  bid  at  the  first  sale  consent  that  the  expenses 

of  obtaining  possession,  and  the  value  of  the  mesne  profits 

from  the  time  of  the  completion  of  the  purchase  until 

possession  is  delivered  to  the  purchaser,  be  paid  out  of  the 

purchase-money. 


Benson  and  others  v.  Le  Boy  and  others. 

Where  on*  party  is  examined  as  a  witness  against  another  party  in  the 
same  cause,  be  may  be  cross-examined,  like  any  other  witness,  by  the 
party  against  whom  he  is  called,  and  his  evidence  cannot  be  used  in  his  « 

own  favor. 

But  where  a  party  is  examined  before  a  master  in  relation  to  his  own  rights, 
the  examination.  Is  in  the  nature  of  a  bill  of  discovery.  He  cannot  be 
orotB  examined  by  his  own  counsel,  nor  can  he  give  evidence  in  his  own 
favor  any  farther  than  his  answen  are  responsive  to  the  questions  put 
to  him. 

He  may,  however,  accompany  hra  answer  by  explanations  responsive  to  the 
interrogatory,  which  may  be  necessary  to  rebut  any  improper  inference 
arising  from  such  answer. 

On  the  application  of  the  defendants,  Boswell  L.  Colt  June  30th. 
was  ordered  to  be  examined  as  a  party,  before  the  master, 
in  relation  to  a  claim  made  by  him  against  the  estate  of 
Jacob  Le  Boy,  deceased,  in  the  hands  of  the  defendants. 
The  object  of  the  defendants  was  to  show,  that  certain 
entries  in  the  books  of  the  partnership  were  not  made 
previous  to  the  death  of  Le  Boy.  Among  other  questions 
put  to  Colt,  by  the  defendants,  he  was  asked  where  he  was 
at  the  death  of  Le  Boy,  and  how  long  he  had  been  there  ? 
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1828.  He  answered,  that  he  was  at  Trenton,  and  had  been  there 
Benson  about  four  days.  His  own  counsel  then  proposed  to  ask 
1^  Boy  h™  when  he  left  the  city  of  New  York  to  go  to  Trenton, 
and  how  long  he  had  been  in  New  York  prior  to  his  so 
leaving  it.  To  this,  the  counsel  of  the  defendant  objected, 
and  the  master  refused  to  put  these  questions  to  the  exam- 
inant.  An  application  was  then  made  to  this  court  to 
reverse  the  decision  of  the  master. 

D.  B.  Ogden  and  0.  Hoffman,  for  the  motion. 
[*128]  *R.  Emmet  and  J.  I.  Rosevelt,  contra. 

The  Chancellor  : — When  a  party  is  examined  as  a 
witness  against  another  party  in  the  cause,  he  stands  in  the 
same  situation  as  any  other  witness,  and  may  be  cross- 
examined  by  the  party  against  whom  he  is  called ;  but  his 
testimony  cannot  be  used  as  evidence  in  his  own  favor. 
When  he  is  examined  before  a  master,  in  relation  to  his 
own  rights  in  the  cause,  the  examination  is  in  the  nature 
of  a  bill  of  discovery.  There  can  be  no  cross-examination 
by  his  counsel ;  and  he  cannot  give  testimony  in  his  own 
favor,  except  so  far  as  his  answers  may  be  responsive  to 
the  questions  put  by  the  opposite  party.  To  that  extent, 
his  answers  are  evidence  in  his  own  favor,  on  the  same 
principle  that  the  answer  of  a  defendant,  responsive  to  the 
bill,  is  evidence  against  the  complainant  The  ancient  prac- 
tice was  to  file  written  interrogatories  for  the  examination 
of  a  party,  to  which  he  put  in  his  answer  in  writing.  The 
modern  practice  of  examining  orally  before  the  master, 
does  not  alter  the  rights  of  either  party.  The  examinant 
may  accompany  his  answer  by  any  explanation,  fairly  re- 
sponsive to  the  interrogatory,  which  may  be  necessary  to 
rebut  any  improper  inference  arising  from  the  answer. 

In  this  case,  the  fact  that  the  examinant  was  in  Trenton 
at  the  death  of  Le  Roy,  and  for  four  days  previous  thereto, 
could  raise  no  presumption  that  he  was  not  in  New  York 
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immediately  before  that  time.    The  evidence  in  his  own       1M& 
favor,  which  was  attempted  to  be  drawn  from  him  by  the       Hurt 
questions  put  by  his  counsel,  was  not  fairly  responsive  to     -&*&*. 
the  questions  put  by  the  other  side,  "  Where  were  you  at 
the  death  of  Le  Boy?  and  how  long  had  you  been  there?" 
The  master,  therefore,  decided  correctly  in  refusing  to  per- 
mit the  examinant  to  answer  the  questions  put  by  his  own 
counsel ;  and  this  application  to  reverse  the  decision  of  the 
master  is  refused,  with  costs,  to  be  paid  by  Colt,  the  appli- 
cant 


*HUBD  AND  SEWALL  V.  EVSBETT.  [#124] 

Amendments  to  a  bill,  "when  allowed,  are  always  considered  as  forming  part 
of  the  original  bill.  They  refer  to  the  time  of  filing  the  bill,  and  the  de- 
fendant cannot  be  required  to  answer  anything  which  has  arisen  since 
that  time. 

This  was  a  petition  for  a  rehearing,  on  exceptions  to  Jra  30th. 
master's  report,  disallowing  exceptions  to  third  answer  of 
defendant  to  the  amended  cross-bill. 

H.  D.  Sedgwick,  for  the  complainants. 

W.  Slosson,  for  the  ^Pendant 

The  Chancellor: — The  amendments  to  a  bill,  when 
allowed,  are  always  considered  as  incorporated  in,  and  as 
forming  part  of  the  original  bill.  They  have  reference  to 
the  time  of  filing  the  bill,  and  the  defendant  cannot,  by  any 
amendment,  be  called  upon  to  answer  any  thing  which  has 
occurred  since  that  time.  Considering  the  amended  bill  in 
this  cause  as  an  entirety,  and  as  if  the  defendant  was  now 
for  the  first  time  called  upon  to  answer  it,  the  prayer  intro- 
duced by  the  last  amendment  is  perfectly  senseless,  and  is 
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m*  not  supported  by  any  thing  contained  in  the  bilL  It  pre* 
In  the  Matter  sents  the  strange  anomaly  of  a  prayer  in  a  bill,  that  the 
of  Howe,  (fofendant  may  be  compelled  further  to  answer  as  to  mat- 
ters which  will  be  contained  in  his  answer,  but  which  are 
no  where  referred  to  in  the  bill,  except  in  such  prayer. 
The  subject  matter  of  the  exception  relied  upon  in  this 
case  was,  therefore,  such  as  the  defendant  was  not  bound  to 
answer. 

Independent  of  this  informal  and  impertinent  prayer, 
the  subject  matter  of  the  bill,  as  amended,  is  fully  an* 
swered. 

The  petition  for  a  rehearing  is  dismissed,  with  costs  to 
be  paid  by  the  complainants. 


[*125]        *In  the  Matter  of  the  Petition  of  Howe  and  wife. 

H.  was  seized  In  his  own  right  of  an  undivided  fourth  part  of  a  tract  of  land, 
and  was  also  seized  in  right  of  his  wife  of  one  other  undivided  fourth  part 
thereof  D.  &  T.  also  each  owned  one  undivided  fourth  part  The  share 
of  T.  was  subject  to  a  mortgage.  A  voluntary  partition  was  made  of  the 
premises  between  the  parties,  by  which  two  lots  thereof  were  released 
by  D.  &  T.  to  H.  and  wile,  and  the  residue  was  released  by  H.  and  wu> 
to  D.  &  T.  as  tenants  in  common,  they  paying  to  H.  and  wife  $675  for  the 
difference  in  value.  Afterwards  the  mortgagee,  without  regarding  the  par- 
tition, and  without  making  H.  and  wife  parties  to  the  suit,  foreclosed  his 
mortgage  against  T.  in  Chancery,  and  sold  one  undivided  fourth  of  the 
whole  premises,  leaving  a  balance  due  on  the  mortgage  after  the  sale. 
Previous  to  the  foreclosure,  and  subsequent  to  the  partition,  several  judg- 
ments were  recovered  in  the  Supreme  Court  against  T.  T.,  after  the  re- 
covery of  these  judgments,  assigned  all  his  property  to  trustees  for  the  pay- 
ment of  his  debts.  Subsequent  to  this  assignment,  the  premises  released 
as  aforesaid  by  H.  and  wife  to  D.  ft  T.  were  sold  by  virtue  of  a  decree  in 
Chancery,  obtained  in  a  partition  suit  brought  by  one  of  the  heirs  of  D. 
One-half  of  the  proceeds  of  this  partition  sale  had  been  paid  to  the  repre- 
sentatives of  D.,  one-fourth  to  the  mortgagee  of  T.,  and  the  remaining 
one-fourth  was  in  the  hands  of  the  master.  Under  these  circumstances, 
(his  remaining  one-fourth  was  decreed  to  be  applied  in  satisfaction  of  the 
balance  due  on  the  mortgage  against  Tn  for  the  purpose  of  discharging  the 
two  lots  released  to  H.  and  wife  from  the  lien  of  that  i 
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Had  the  mortgagee  made  EL  and  wife  parties  to  the  bUlfcr  foreclosure  of  the        IMU. 
mortgage  against  T.,  the  court  would  have  decreed  a  Bale  only  of  the  share  ^  Ajfc  M  J^, 
assigned  to  T.  upon  the  voluntary  partition.    The  equitable  rights  of  H.     of  jTflam 
and  wife  were  not  altered  or  affected  by  the  general  assignment  of  T.,  for 
the  benefit  of  Ms  creditors,  or  by  the  judgments  mewed  against  him 
subsequent  to  the  voluntary  partition. 

The  general  assignees  of  a  bankrupt,  take  his  estate  subject  to  every  equita- 
ble claim  existing  against  it  on  the  part  of  third  persons ;  and  this  is  the 
case,  although  they  had  no  notice  of  such  claims  at  the  time  of  the  assign- 
ment  A  different  rule  exists  in  the  case  of  mortgagees  and  tonaJUk  pas* 
chasers  of  the  legal  estate. 

Judgment  creditors  have  no  preference  over  prior  equitable  claims  against 
the  estate  of  the  debtor. 

Thus  a  contract  for  a  mortgage  or  the  sale  of  real  estate,  has  been  preferred 
to  judgments  recovered  subsequent  to  the  contract 

kfor  a  mortgage  ia,mequityr  a  specific  hen  on  the  iand.  | 


Previous  to  the  3d  of  January,  1817,  the  petitioner,  June  30th. 
Howe,  was  seized,  in  his  own  right,  of  one  undivided  fourth 
partof  a  certain  tract  of  land  in  the  city  of  New  York;  and 
was  also  seized  in  right  of  his  wife,  of  one  other  undivided 
♦fourth  part  thereof  David  Dunham  owned  one  undivided  [*126] 
fourth,  and  the  remaining  one-fourth  belonged  to  D.  D. 
Tompkins.  The  share  of  Tompkins  was  subjected  to  the 
lien  of  a  mortgage  given  by  him  to  George  J.  Banks,  in 
October,  1806.  On  the  3d  of  January,  1817,  an  unequal  di- 
vision of  the  premises  was  made  by  the  parties  in  interest; 
by  which  two  lots  were  released  by  Dunham  and  Tompkins 
to  Howe  and  wife,  and  the  residue  was  released  by  Howe 
and  wife  to  Dunham  and  Tompkins,  as  tenants  in  common; 
they  paying  to  Howe  and  wife  $675  for  the  difference  in 
value.  In  December,  1821,  Banks  filed  a  bill  in  Chancery 
to  foreclose  his  mortgage,  without  noticing  the  partition 
which  had  been  made  of  the  premises,  and  without  making 
Howe  and  wife  parties.  A  decree  was  obtained  for  the  sale 
of  one  undivided  fourth  part  of  the  premises  as  originally 
mortgaged ;  and  at  the  sale,  Banks  bid  the  same  in,  leav- 
ing a  considerable  balance  still  due  on  his  mortgage.  In 
May,  1821,  three  judgments  were  recovered  in  the  Supreme 
Court  against  D.  D.  Tompkins,  which  judgments  have  since 
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of  Howe. 


18M-  been  assigned  to  G.  W.  Tompkins,  as  guardian  of  Ray 
in  the  Matter  Tompkins,  an  infant.  In  July,  1821,  another  judgment  was 
recovered  in  the  same  court  in  favor  of  Mangle  Minthorne. 
On  the  15th  of  January,  1822,  D.  D.  Tompkins  made  a  gen- 
eral assignment  of  his  property  to  Isaac  Pierson  and  others, 
as  trustees,  for  the  payment  of  his  debts ;  and  two  days 
thereafter,  Cornelia  Juhel  recovered  another  judgment 
against  him  in  the  Supreme  Court  In  1825,  one  of  the 
heirs  of  Dunham  filed  a  bill  in  this  court  against  his  widow 
and  the  other  heirs,  for  partition  of  the  lands  released  by 
Howe  and  wife  to  Dunham  and  Tompkins,  to  which  suit 
Banks  and  the  assignees  of  Tompkins  were  also  made  par- 
ties. Under  a  decree  in  that  cause,  the  premises  have  been 
sold.  One-half  of  the  proceeds  have  been  distributed  among 
the  representatives  of  Dunham,  one-fourth  has  been  paid 
to  Banks,  and  the  remaining  one-fourth  is  in  the  hands  of 
the  master,  subject  to  the  further  order  of  this  court  The 
petitioners  claim  to  have  the  moneys  in  the  hands  of  the 
master  applied  in  satisfaction  of  the  balance  due  on  Bank's 
mortgage,  for  the  purpose  of  discharging  their  two  lots 
[*127]  from  the  lien  of  that  mortgage,  *The  judgment  creditors 
of  Tompkins  claim  to  have  it  applied  towards  their  judg- 
ments, and  the  assignees  of  Tompkins  claim  it  for  the  ben- 
efit of  the  creditors  generally.  The  balance  due  to  Banks 
on  the  mortgage,  after  deducting  the  whole  amount,  for 
which  the  original  undivided  fourth  sold  upon  the  foreclo- 
sure, exceeds  the  amount  of  the  fund  now  under  the  control 
of  the  court 

C.  C.  King,  for  the  petitioners. 
W.  Kent,  for  G.  W.  Tompkins. 

D.  &  Jones,  for  the  executors  of  Minthorne. 
H.  W.  Warner,  for  the  assignees  of  Tompkins. 
W.  Shewn,  for  Cornelia  Juhel. 


OASES  IN  CHANCERY.  127 

The  Chancellor  :— If  the  division  of  the  property  be-  1828. 
tween  the  original  owners,  threw  the  whole  mortgage  pre-  in  the  Matte 
viously  given  by  Tompkins  upon  his  undivided  half  of  the  rf  Howe, 
premises  released  to  himself  and  Dunham  on  that  division, 
Banks  would  clearly  be  entitled  to  the  funds  in  the  hands 
of  the  master,  to  satisfy  the  balance  now  due  on  his  mort- 
gage. That  balance  would  still  remain  a  lien  upon  so  much 
of  that  undivided  half  as  was  not  sold  under  the  decree  of 
foreclosure.  But  if,  after  that  division,  as  I  am  inclined  to 
believe,  under  the  circumstances  of  this  case,  the  mortgage 
remained  a  lien  at  law  upon  the  one-fourth  of  the  two  lots 
conveyed  to  Howe  and  his  wife  in  severalty,  the  fore- 
closure was  a  nullity  as  to  these  lots,  Howe  and  wife  not 
being  parties  thereto.  And  the  balance  due  on  the  mort- 
gage being  a  subsisting  lien  on  the  undivided  fourth  part 
of  the  two  lots,  it  may  still  be  enforced  against  them. 
Howe  and  wife  have  therefore  a  direct  interest  in  having 
this  balance  paid  out  of  the  moneys  arising  from  the  sale 
of  that  part  of  the  property  which  they  gave  him  in  ex- 
change on  the  original  division.  As  between  Howe  and 
wife  and  Tompkins,  there  could  be  no  doubt  of  their  equit- 
able claim  to  have  those  moneys  thus  applied.  If  Banks 
had  filed  his  bill  to  foreclose  the  mortgage  immediately  after 
that  division,  and  had  made  Howe  and  *wife  and  Dunham  [*128] 
parties  to  the  same,  there  can  be  no  doubt  that  this  court 
would  have  decreed  a  sale  of  the  share  assigned  to  Tomp- 
kins on  that  division,  to  satisfy  the  mortgage.  And  the 
question  which  now  arises  is  this :  Are  the  equitable  rights 
of  Howe  and  wife  altered  or  divested  by  the  general  assign- 
ment of  Tompkins  for  the  benefit  of  his  creditors,  or  by 
the  judgments  which  have  been  recovered  against  him  sub- 
sequent to  that  division  ?  It  is  a  well  settled  rule  of  equi- 
ty, that  the  general  assignees  of  a  bankrupt  take  his  estate 
subject  to  every  equitable  claim  which  exists  against  it  by 
third  persons ;  [1]  and  that  they  cannot  avail  themselves 

[1]  The  assignee  succeeds  only  to  the  rights  of  the  assignor:  Luchmbach 
▼.  Brickeneiien,  6  Watte  &  &  145,  takes  the  property  subject  to  all  equities: 
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i*a&       of  the  legal  estate  thus  acquired,  to  defeat  a  prior  equity, 

In  the  Matter  of  which  they  had  no  notice  at  the  time  of  the  assignment 

of  Haw*.     They  differ  in  this  respect  from  bona  fide  purchasers  of  the 

legal  estate,  and  from  mortgagees  who  have  advanced  their 

money  on  the  credit  of  the  land,  and  who  are  considered 

quasi  bona  fide  purchasers. 

I  can  see  no  good  reason  why  a  different  rule  should  be 
applied  to  general  assignees,  for  the  benefit  of  all  the  cre- 
ditors, created  by  the  voluntary  act  of  the  debtor,  from 
that  which  prevails  in  respect  to  those  created  by  operation 
of  law.  Neither  can  be  considered  as  bona  fide  purchasers* 
who  are  protected  because  their  legal  estate  is  united  to  an 
equal  though  subsequent  equity.  Sir  Simon  Stuart's  case, 
referred  to  by  the  counsel  and  by  the  Lord  Chancellor,  in 
Burn  v.  Burn,  (3  Vea  jun.  576,)  was  an  actual  conveyance 
to  trustees  for  the  benefit  of  creditors ;  and  yet  it  was  held 
that  a  prior  contract  for  a  mortgage  was  entitled  to  a  pre- 
ference. The  case  might  be  different  where  creditors, 
without  notice  of  the  prior  equity,  had  released  their  debts 
in  consideration  of  an  assignment  made  to  trustees  for  their 
benefit 

The  judgment  creditors  of  Tompkins  are  in  no  better 
situation  than  his  general  creditors  in  relation  to  this  fund. 
Their  judgments  were  not  specific  liens  on  the  land  to 
which  the  petitioners'  equity  attached.  They  were  general 
liens  on  all  the  estate  of  the  judgment  debtor ;  but  as  such 
they  cannot  prevail  as  against  the  prior  equity  of  the  pe- 
titioners.^] I  have  not  found  any  reported  case  in  this  state, 
where  this  question  has  been  examined.     It  has  frequently 

Moody*.  Litton,  2  Ired.  Bq.  382;  Legtr  v.  Bonnafc  2  Barb.  &  G.  475;  Add* 
mm  ▼.  Burckmyer,  4  San£  Ch.  498:  and  to  ail  Hens,  Coming  v.  White,  % 
Paige,  5*7 ;  Baggerty  v.  Palmer,  6  John.  Ch.  437 ;  if  on  buildings,  for  build- 
ing materials;  Twelves  v.  WiUiams,  3  Whart.  485,  and  he  takes  deposits  in 
banks,  subject  to  any  lien  of  the  bank  existing  when  the  assignment  was 
made,  Beckwith  ▼.  Union  Bank,  4  San£  S.  C.  604,  and  land  subject  to  the  in- 
terest of  Devisees;  Swoyer's  Appeal,  5  Barr.  377.  See  further  Am.  Gh. 
Dig.  by  Waterman,  tit.  Assignment. 
[1]  See  Jkright  r,  MwO>  3  Comst  186. 
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been  discussed  *in  the  English  courts,  and  sometimes  in  the       1828- 
courts  of  this  country ;  and  I  have  once  had  occasion  to  in  the  Mattel 
examine  it  in  the  equity  court  for  the  fourth  circuit.  *  H>w* 

The  earliest  case  on  this  subject  which  I  have  found,  is 
Burgh  &  Burgh  v.  Francis  A  others,  decided  by  Lord  Keeper 
Finch,  in  1670.  (Cases  Temp.  Pinch,  58 ;  1  Eq.  Cas.  Abr. 
820,  S.  C.)  In  that  case,  a  bill  was  filed  by  the  executors 
of  an  equitable  mortgagee  against  the  heir  at  law  of  the 
mortgagor,  and  his  judgment  creditors,  to  perfect  a  defective 
conveyance  by  way  of  mortgage,  and  to  be  relieved  against 
the  judgments,  which  at  law  were  a  lien  upon  the  mortgaged 
premises.  The  court  decreed  a  perpetual  injunction  against 
the  judgment  creditors,  unless  they  should  choose  to  come 
in  and  redeem  the  mortgage,  which  the  heir  at  law  was 
directed  to  give.  This  decree  is  said  to  have  been  after- 
wards affirmed  by  Lord  Nottingham.  (Per  Vernon,  arguen- 
do, 1  Peer  Wma  279.)  There  is  a  note  in  Fonblanqoe's 
Treatise  on  Equity,  (1  Fonb.  84,  note  r,)  referring  to  that 
case,  and  by  which  its  authority  is  attempted  to  be  shaken. 
But  the  annotator  is  evidently  wrong  in  supposing  that  is 
the  only  case  to  be  found  in  the  books  where  a  court  of 
equity  has  interfered,  in  prejudice  of  a  defendant  having  a 
legal  interest  for  a  valuable  consideration  and  without  notice. 
The  decision  in  the  Suffolk  case,  referred  to  in  Nelson's 
Reports,  (1  Nels.  Ch.  Rep.  184,)  supports  the  decision  in 
Burgh  v.  Francis;  and  in  1715,  the  same  principle  was 
most  distinctly  recognized  by  Lord  Cowper,  in  the  case  of 
Finch  v.  The  Earl  of  Winchelsea,  (1  Peer  Wms.  Rep.  282.) 
In  Burn  v.  Burn,  (3  Ves.  jun.  576,)  the  counsel,  Sir  John 
Scott,  attorney-general,  (afterwards  Lord  Eldon,)  and  Mr. 
Mitfoid,  solicitor-general,  (afterwards  Lord  Redesdale,)  state 
it  as  a  well  known  principle,  that  courts  of  equity  constantly 
control  the  effect  of  judgments  subsequent  to  a  contract  for 
the  sale  of  the  estate.  And  in  the  case  of  Sir  Simon  Stuart's 
estate  before  referred  to,  it  was  also  held  that  the  equitable 
mortgagee  was  entitled  to  a  preference  over  subsequent 
judgment  creditors. 
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MM-  In  Ddaire  v.  Keenan,  (8  Desauss.  Bep.  74,)  the  Court  of 

Coveli  Chancery  of  South  Carolina  decided,  that  an  agreement  for 
Tradesman's  *a  mortgage  was  in  equity  a  specific  lien  on  the  land ;  and 
Bank.  that  the  mortgagees  were  entitled  to  a  preference  over  subse- 
quent judgment  creditors.  Chancellor  Desaussure,  in  deliv- 
ering his  opinion,  refers  to  the  decision  of  Lord  Cowper,  in 
Finch  v.  The  Earl  of  Winchekea,  and  says  the  opinion  de- 
livered in  that  case  has  been  the  settled  doctrine  ever  since. 
The  same  principle  was  sanctioned  by  the  Supreme  Court 
of  Pennsylvania,  in  the  case  of  Foster  v.  Foust,  (2  Serg.  k 
Bawle,  11,)  and  by  Washington,  Justice,  in  the  case  of  Hurst 
y.  Hurst,  in  the  Circuit  Court  of  the  United  States.  (2  Wash. 
C.  C.  Rep.  69 ;  8  Binney,  847,  note,  S.  C.)  The  same  prin- 
ciple is  recognized  by  several  elementary  writers,  as  the 
established  doctrine  of  the  courts  of  equity  in  England. 
(Sugden's  Law  of  Vendora,  886 ;  2  Cruisefc  Dig.  64,  tit  14, 
Estate  by  Statute,  Merchant,  &c.,  sec.  50.) 

In  the  matter  before  me,  I  can  decide  in  favor  of  the 
manifest  equity  of  the  case,  not  only  without  disturbing  any 
known  legal  or  equitable  principle,  but  in  perfect  accord- 
ance with  the  settled  doctrines  of  this  court  I  shall  there- 
fore direct  the  moneys  in  the  hands  of  the  master  to  be  paid 
over  to  Banks,  in  satisfaction  of  the  balance  due  on  his 
mortgage. 


*Covell  v.  The  President,  Directors  and  Company 
1/131]  0F  THE  Tradesman's  Bank,  and  Mullins. 

G.  held  a  single  bill,  or  sealed  note,  against  H.  for  $2,425,  payable  to  himself 
in  twelve  months  from  the  date  with  interest  C.  borrowed  of  M.  $100, 
and  pledged  this  sealed  note  to  him  to  secure  the  repayment,  and  indorsed 
his  name  in  blank  on  the  note.  M.  being  indebted  to  the  Tradesman's 
Bank  in  the  sum  of  $2,600,  agreed  to  transfer  the  note  to  the  bank,  as  secu- 
rity for  $1,000,  part  of  the  debt  he  owed  the  bank,  provided  the  bank 
would  advance  to  him  the  remainder  of  the  note.  The  bank  advanced  the 
money,  and  M.  indorsed  his  name  in  blank  on  the  note,  and  delivered  it  to 
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the  bank.    1L  afterwards  became  insolvent,  and  never  paid  any  part  of  the        1828. 
$1,000,  or  of  the  money  advanced  to  him  by  the  bank.    Soon  after  C.  de-  "     u 

livered  the  note  to  M.,  M.  received  a  larger  sum  of  money  belonging  to  0.  T. 

than  the  amount  0.  owed  him.    The  bank  were  ignorant  of  the  right  of  C,   Tradesman's 
and  gave  H.  notice  not  to  pay  the  note  to  any  one  except  themselves.    0.        Bank, 
gave  notice  to  the  bank  of  his  title  to  the  note,  and  demanded  it  from  them. 
Hie  bank  refused  to  deliver  C.  the  -  note.    Held,  that  G,  having  both  the 
prior  equity  and  the  legal  right,  was  entitled  to  the  note. 

Had  the  note  been  negotiable,  and  had  it  been  taken  by  the  bank  in  the  usual 
course  of  business,  the  equity  of  the  bank  would  have  been  equal  to  that  of 
C. ;  and  the  legal  right  of  the  bank  to  collect  the  money  due  on  the  note 
in  their  own  name  would  have  prevailed  over  the  prior  equity  of  0. 

AKter,  if  the  note,  although  negotiable,  had  been  transferred  to  the  bank 
merely  as  a  security  for  an  antecedent  debt. 

Where  the  equities  of  the  parties  are  equal,  the  party  who  has  the  legal  right 
will  prevail. 

If  neither  party  has  the  legal  right,  the  maxim  qui  prior  est  in  tempore,  potior 
est  injure,  applies. 

The  assignee  of  a  chose  in  action,  who  only  obtains  an  equitable  interest 
therein,  and  who  must  sue  in  the  name  of  the  original  owner,  is  not  pro- 
tected against  a  prior  equity. 

The  complainant  held  a  single  bill,  or  sealed  note,  against  July  fth. 
T.  and  J.  Hunt,  for  $2,425,  payable  to  himself  in  twelve 
months  from  date,  with  interest,  and  dated  the  27th  of 
September,  1826.  On  the  19th  of  October,  in  the  same 
year,  he  borrowed  of  the  defendant  Mullins,  a  broker,  the 
sum  of  $1,000,  and  pledged  the  sealed  note  to  secure  the 
repayment,  indorsing  his  name  in  blank  on  the  note. 
Mullins  gave  him  a  receipt  for  the  note,  promising  to  return 
it  when  he  should  receive  the  $1,000.  On  the  10th  of  No- 
vember, 1826,  Mullins  being  indebted  to  the  Tradesman's 
Bank,  about  $2,600,  went  to  the  cashier  pretending  to  be 
owner  of  the  *note,  and  proposed  to  let  the  bank  have  it  [*182] 
in  security  for  $1,000  of  that  debt,  provided  the  cashier 
would  advance  him  the  residue  of  the  amount  of  the  note 
in  money.  The  proposition  was  acceded  to.  Mullins  in- 
dorsed his  name  in  blank  on  the  note,  delivered  it  to  the 
cashier,  and  received  the  balance  in  money,  which  the 
cashier  advanced  for  the  bank,  on  the  credit  of  the  note, 
without  any  knowlege  or  suspicion  of  any  right  or  claim 


T. 
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m&  on  the  part  of  the  complainant  or  of  any  one  else.  The 
Ctoren  cashier  had  previously  ascertained  from  the  Hunts,  that 
they  justly  owed  the  note  to  Covell,  and  that  they  intended 
to  pay  it  when  it  became  due.  At  the  time  the  sealed  note 
was  received  by  the  bank,  the  cashier  took  Mullins'  note 
for  the  whole  amount  due  from  him,  including  the  money 
then  advanced;  and  the  sealed  note  was  taken  as  security 
for  the  payment  The  cashier  testified,  that  his  object  in 
taking  Mullins'  note  was  to  insure  the  payment  of  interest 
every  sixty  days.  Mullins  has  never  paid  any  part  of  the 
$1,000,  or  of  the  advance  to  him.  Soon  after  Covell  left 
the  sealed  note  in  pledge  to  Mullins,  the  latter  received  a 
considerable  sum  of  money  for  Covell,  which,  after  deduct- 
ing the  $1000  and  a  previous  loan,  left  $810  due  from  him 
to  Covell ;  which  balance  still  remains  unpaid. 

The  bank  gave  notice  to  the  Hunts  of  the  assignment  of 
the  sealed  note,  and  that  they  must  not  pay  it  to  any  one 
else.  After  Covell  ascertained  that  the  sealed  note  had  been 
assigned  by  Mullins,  he  gave  notice  to  the  bank  of  his  right, 
and  applied  by  his  counsel  to  have  the  note  delivered  up 
to  him;  which  was  refused.  Since  the  commencement  of 
this  suit,  by  an  arrangement  between  the  parties,  the  in- 
junction has  been  modified  so  far  as  to  permit  the  money 
to  be  collected;  and  the  same  is  now  deposited  in  one  of 
the  banks  of  the  city  of  New  York,  to  abide  the  decision  of 
this  cause.  « 

P.  Buggies,  for  the  complainant: — The  sealed  note 
pledged  by  the  complainant  to  Mullins,  and  by  him  trans- 
ferred to  the  Tradesman's  Bank,  not  being  negotiable,  went 
into  the  possession  of  the  bank,  subject  to  all  the  equities 
which  existed  between  the  complainant  and  Mullins.  The 
[*188]  "complainant's  name  being  indorsed  on  the  note,  amounted 
to  nothing  more  than  an  assignment  as  security  for  the  $1000 
borrowed  from  Mullins ;  and  that  sum  having  been  received 
by  Mullins,  neither  he,  nor  any  person  claiming  under  him, 
eould  hold  the  note  as  against  the  complainant    An  as* 
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signee  of  a  chose  in  action  takes  it  subject  to  the  same  equity       1828. 
it  was  liable  to  in  the  hands  of  the  assignor.    (1  Mad.  Chi       Coven 
last  ed.  547 ;  2  Vern.  692 ;  id.  764 ;  Clvie  v.  Bcbinson,  2  Tn^^Mn^ 
John.  R.  695;  1  John.  Dig.  68;  Charnberlmn  v.  Gotham,       Bank. 
20  John  R  144 ;  Dairies  v.  Austin,  1  Ves.  jun.  249 ;  Bank 
of  Niagara  v.  M'Oracken,  18  John.  R  498.)    If  the  sealed 
note  is  to  be  considered  as  a  pledge  in  the  hands  of  Mullins, 
and  as  a  chattel,  he  could  make  no  disposition  of  it,  not 
even  to  raise  the  money  for  which  it  was  pledged,  without 
giving  reasonable  notice  to  the  complainant  to  redeem  it 
(Hart  v.  Ten  Eyck,  2  John.  Ch.  R  100;  1  MadcL  Ch.  629.) 
The  defendants  having  refused  to  deliver  the  note  to  the 
complainant  when  demanded,  and  after  having  notice  of 
his  rights,  ought  to  pay  him  his  costs. 

W.  Slosson,  for  the  defendants.: — The  defendants  are 
entitled  to  all  the  protection  of  bona  fide  holders  of  the 
note.  The  complainant,  by  indorsing  the  note  in  blank, 
authorized  the  holder  to  fill  it  up,  with  an  assignment  of 
the  whole  interest  direct  to  the  Tradesman's  Bank,  or  to 
any  one  else.  The  complainant  having  given  this  power, 
he  must  abide  the  consequences  of  a  transfer  to  a  bona  fide 
purchaser.  (Lovell  v.  Evertson,  11  John.  R  52 ;  Mitchell 
v.  Culver,  7  Cowen,  886,  887,  and  note.)  Alter  such  a 
blank  indorsement,  the  purchaser  is  not  bound  to  look 
to  any  latent  equity  between  the  assignor  and  Mullins. 
{Murray  v.  LyUmrn,  2  John.  Ch.  R  448;  Livingston  v. 
Dean,  Id.  480.)  The  principle  is  a  fundamental  one  in 
equity,  that  where  one  puts  it  in  the  power  of  another  to 
hold  himself  out  as  the  absolute  owner,  he  cannot  set  up, 
as  against  a  bona  fide  purchaser,  any  latent  equity  not 
known  to  such  purchaser.  (Niven  v.  Belknap,  2  John.  R 
589.)  The  assignee  of  choses  in  action  is  as  much  pro- 
tected in  equity  as  the  purchaser  of  goods.  The  assign- 
ment of  a  sealed  instrument  may  be  in  writing  without 
seal,  and  even  by  *delivery  merely.  (Prescott  v.  Hull,  17  [*184] 
John.  R  284;  Briggs  v.  Dvrr,  19  John.  B.  96;  Ford  v. 
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leas.       Stewart,  19  John.  B.  842.    The  note,  although  under  seal, 

Qardi.      was  in  every  other  respect  a  mere  promissory  note.    All  the 

lhaA]^t    parties  so  treated  it.    The  complainant  by  indorsing  the 

Bank.       note  in  blank,  is  liable  as  upon  a  new  note  drawn  by  him. 

(Chitty  on  Bills,  184.) 

The  Chancellor  : — In  this  case  a  gross  fraud  has  been 
practiced  by  the  defendant  Mullins,  and  the  question  is, 
upon  which  of  the  two  innocent  parties  to  this  suit  must 
the  loss  fall?  Although  it  is  not  distinctly  stated  in  the 
pleadings  and  proofs,  it  seems  to  be  understood  by  the 
parties  that  Mullins  is  insolvent.  As  to  the  $1,000  which 
was  due  from  Mullins  at  the  time  he  transferred  the  sealed 
note,  there  can  be  no  hardship  in  the  case,  as  respects  the 
bank.  They  are,  as  to  that  sum,  no  worse  off  than  they 
were  before  the  note  was  received  in  security.  The  com- 
plainant is  clearly  entitled  to  that  part  of  the  proceeds  of 
the  sealed  note.  In  relation  to  the  sum  of  $1,425,  which 
Mullins  actually  obtained  in  <money  from  the  bank  by 
falsely  and  fraudulently  pretending  that  he  was  the  owner 
of  the  note,  there  is  great  hardship  on  both  sides.  As  to 
the  first  sum,  the  complainant  has  not  only  the  prior  but 
the  greater  equity.  The  questions  which  arise  in  relation 
to  the  last  sum,  are:  1.  Has  either  party  the  greater  equity? 
2.  If  the  equities  are  equal,  has  either  party  the  legal 
right  ?  3.  If  neither  has  the  greater  equity,  or  the  legal 
right,  which  party  has  the  prior  equity? 

The  greater  equity  must  prevail  not  only  against  a  lesser 
equity  which  is  prior  in  point  of  time,  but  is  sometimes  per- 
mitted to  prevail  even  as  against  the  legal  right.  If  the 
note  in  question  had  been  negotiable,  and  had  been  taken 
by  the  bank  in  due  course  of  business,  the  equity  of 
the  bank  to  retain  it  in  security  for  the  money  advanced, 
would  be  equal  to  the  equity  of  the  complainant  to  re- 
ceive back  his  note  from  Mullins ;  and  the  legal  right  of 
the  assignees  to  collect  the  money  in  their  own  name 
would  prevail  over  the  nrior  equity  of  the  complainant 
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But  aoooiding  to  the  decision  of  this  court,  and  of  the  ***** 
Court  of  Errors,  in  Coddington  v.  Bay,  (5  John.  Ch.  R  CovoU 
54>  20  John,  R.  847,  S.  C.,)  the  bank  would  not  *be  en-  s^d^^ 
titled  to  retain  the  proceeds  even  of  a  negotiable  note  BanJc- 
thus  transferred  to  them,  merely  as  a  security  for  an  ante* 
oedent  debt  In  this  case,  I  cannot  find  any  principle  to 
support  the  position  that  the  bank  has  any  greater  equity 
to  have  the  money  which  was  advanced  on  the  security  of 
this  instrument  repaid,  than  the  complainant  has  to  have. 
his  note  returned  to  him,  agreeably  to  the  terms  of  hid 
agreement  with  Mullins.  Where  the  equities  of  the  pari- 
ties are  equal,  if  either  has  the  legal  right,  that  must  pre* 
vail;  but  if  neither  haa  a  legal  right  to  the  subject  or  thing 
in  controversy,  the  maxim,  qui  prior  est  in  tempore,  partior 
est  injure,  applies.[l]  (TaurvUle  v.  Ncush,  3  P,  Wm&  808.) 
It  was  cm  these  principles,  that,  in  England,  if  there  were 
two  bona  fide  mortgagees  having  equal  equities,  and  the 
junior  incumbrancer  could  obtain  the  legal  estate  by  getr 
ting  the  assignment  of  an  older  mortgage,  he  could  tack 
his,junior  mortgage  thereto,  and  thus  get  a  preference  over 
the  intermediate  mortgage;  but  if  there  was  still  a  fourth 
mortgage,  older  than  either,  outstanding  in  the  hands  of  a 
third  person,  or  if  the  legal  estate  was  in  the  hands  of 
trustees,  all  the  subsequent  mortgages  must  be  satisfied  ac- 
cording to  their  priority  in  point  of  time.  (Brace  v.  The 
Duchess  of  Marlborough,  2  P.  Wms.  491.)    On  the  same 

[1]  On  1Mb  maxim  depends  the  rights  of  property  in  treasure-trove,  wrecks, 
Logger.  Boyd,  1 C.  B.  92 ;  E.  C.  L.  R.  60,  and  derelects,  id.  Waifi and  estrays, 
1  Black,  Com.  291 ;  Armory  v.  Defamere,  1  Stra.  504;  Mortimer  v.  Oradock,  7 
Jor.  46.  The  law  of  primogeniture,  2  Black.  Com.  83,  84.  It  is  acted  on  in 
esse  of  conflicting  titles;  see  argument  of  Sir  B.  Sugden  in  Chobnondeiey  t. 
CZtnfon,  2  Merir.  239 ;  Broom's  Maxims,  263  n.  In  assignments,  and  between 
incumbrancers  and  purchasers ;  Foster  v.  Blactelone,  1  Mylne  &  K.  297,  2  P. 
Wms.  491.  In  regard  to  the  doctrine  of  tacking  of  mortgages,  3  Prest  Abe. 
tit  274,  275;  WiUoughby  v.  WiBoughby,  1  T.  B.  773,  4.  JPNiel  v.  CahU, 
3  Bligh.  228.  Sea  4  Kent,  178,  n.  The  law  relative  to  patents  and  copy- 
rights is  altogether  referable  to  this  maxim.  Broom's  Maxims,  260>  271, 
and  oases  there  cited. 
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1828.       principal,  a  negotiable  note  payable  to  bearer  or  indorsed 

CoveS      m  blank,  which,  by  commercial  usage,  may  be  prosecuted 

v-     ,    in  the  name  of  the  holder,  if  it  is  in  the  hands  of  an  agent, 
fKn&doBnifui  8 

Bank.       or  is  stolen,  or  is  lost  by  the  owner,  and  by  the  improper 

act  of  the  agent,  thief  *  or  finder  is  put  in  circulation,  and 
thus  comes  into  the  hands  of  a  bona  fide  holder  in  the  due 
course  of  business,  the  equal  equity  of  such  holder  will  enable 
him  to  retain  it  against  the  former  owner;  while,  on  the 
other  hand,  the  assignee  of  a  chose  in  action,  who  only  ob- 
tains an  equitable  interest  therein,  and  must  sue  in  the 
name  of  the  original  owner,  is  not  protected  against  a  prior 
equity.  {Coles  v.  Jones,  2  Vern.  692.  Norton  v.  Rose,  2 
Wash.  E.  233.  TwrUm  v.  Benson,  2  Vern.  764.  Livingston 
v.  Hubbs,  2  John.  Ch.  B.  512.)  It  will  also  be  found  on 
examination,  that  the  case  of  Bedfearn  v.  Ferrier  A  Somer- 
vail,  (1  Dow.  Pari.  Eep.  50,)  cited  by  Chancellor  Kent,  in 
Murray  v.  Lylburn,  (2  John.  Ch.  B.  448,)  was  decided  upon 
the  principles  above  stated.  In  that  case,  a  share  in  the 
r*186]  Edinburgh  Glass  House  *Company,  which  by  the  rules  of 
the  company  could  only  be  holden  by  a  single  individual, 
stood  in  the  name  of  Stuart,  but  in  fact  it  belonged  to 
the  firm  of  Stuart  &  Somervail.  Their  partnership  was 
dissolved  by  the  bankruptcy  of  Stuart;  and  after  the 
dissolution,  Stuart  assigned  the  share  on  the  books  of 
the  company  to  Bedfearn,  who  had  no  notice  of  the  equi- 
table claim  of  Somervail.  A  question  having  arisen  be- 
tween Somervail  and  Bedfearn,  as  to  the  right  to  the  share, 
the  agent  of  the  company  raised  an  action  of  multiple  poind- 
ing, (a  proceeding  somewhat  similar  to  our  bill  of  inter- 
pleader,) to  settle  the  rights  of  the  parties.  The  Court  of 
Sessions  in  Scotland  decided  against  the  rights  of  the  as- 
signee, but  on  appeal  to  the  House  of  Lords,  that  decision 
was  reversed.  Not  on  the  ground  that  the  assignee  of  a 
chose  in  action  was  protected  against  a  latent  equity  in  a 
third  person,  because  a  share  in  a  joint  stock  company  is 
not  a  chose  in  action.  It  was  evidently  decided  on  the 
ground,  that  by  the  law  of  Scotland  the  assignment,  inti- 
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mated  on  the  books  of  the  company,  vested  the  legal  in-       ma 
terest  and  right  to  the  stock  in  the  assignee;  and  the  equities      Coven 
of  the  parties  being  equal,  the  court  would  not  divest  him  Tradesman's 
.of  his  legal  right.  •  Bank. 

In  WiUia  v.  Twambly,  (13  Mass.  Rep.  204,)  a  note  had 
been  given  to  a  minor,  payable  in  sheep.  He  sold  the  note 
to  a  third  person,  and  received  a  watch  in  payment  The 
infant  afterwards  elected  to  rescind  the  bargain,  and  ten- 
dered the  watch  to  the  assignee,  who  refused  to  receive  it ; 
and  afterwards  assigned  the  note  to  a  bona  fide  assignee 
without  notice.  The  court  held,  that  the  first  assignee 
could  transfer  to  the  second  no  greater  right  or  interest  in 
the  note  than  he  had  himself;  and  that  the  second  assignee 
took  it  subject  to  all  the  equity  which  existed  between  the 
infant  and  the  first  assignee.  In  the  same  case,  Parker,  Ch. 
J.,  says,  uthe  assignee  of  a  chose  in  action  must  take  it 
principally  upon  the  credit  of  the  party  from  whom  he  re- 
ceives it ;  for  it  is  always  liable  to  be  defeated  by  equitable 
circumstances  subsisting  between  the  original  contracting 
parties,  the  assignee  being  subject  to  the  same  equity  as  the 
assignor. 

In  the  case  before  me,  the  sealed  note  was  merely  [*187] 
pledged  to  Mullins  to  secure  the  payment  of  the  $100 ;  to 
that  "extent  alone  he  had  an  equitable  claim  upon  the 
money  due  thereon.  The  complainant  still  retained  the 
legal  interest  in  the  debt  from  the  Hunts ;  and  an  action  to 
recover  the  amount  must  be  brought  in  his  name.  After 
repayment  of  the  $100,  his  release  to  the  Hunts  would 
have  been  a  legal  and  valid  discharge  of  the  debt  It  was 
impossible  for  Mullins  to  transfer  any  greater  right  to  the 
bank  than  he  himself  possessed.  That  was  not  a  legal 
right,  but  a  mere  equitable  lien  upon  the  chose  in  action, 
which  has  since  been  divested,  and  that  before  Co  veil  had 
any  notice  of  the*  transfer.  The  maxim,  caveat  emptor,  is 
properly  applicable  to  this  purchase  of  a  chose  in  action. 
If  the  agent  of  the  bank  had  used  the  same  diligence  in 
ascertaining  the  right  of  Mullins  to  the  note,  as  he  did  in 
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182B.  ascertaining  the  liability  of  the  obligors,  he  never  would 
Richards  have  advanced  the  money  on  the  credit  of  this  instrument 
Bartow  "*e  ^>are  signatnre  °^  Covell  on  the  instrument  was  oer- 
tainfy  no  better  evidence  of  the  right  of  Mullins  than  the 
signature  of  the  Hunts  was  of  their  indebtedness.  There 
was  as  much  occasion  for  inquiry  in  the  one  case  as  in  the 
other. 

Again,  the  equity  of  Covell  to  have  his  note  returned 
arises  out  of  a  transaction  prior  in  point  of  time  to  the  ad- 
vance of  the  money  by  the  bank.  The  prior  equity  and 
the  legal  right  are  both  united  in  the  complainant ;  he  is, 
therefore,  entitled  to  the  whole  of  the  proceeds  of  the  sealed 
note.  And  the  defendants  having  refused  to  deliver  up  the 
note  after  they  were  informed  of  his  rights,  must  pay  the 
costs  to  which  he  has  been  subjected  in  consequence  of  that 
tefusal. 


[*188] 


♦Richards  v.  Barlow  and  others. 

Where  exceptions  are  taken  to  the  defendant's  answer,  some  of  which  are 
allowed  and  others  are  disallowed,  and  the  defendant  excepts  to  so  much 
of  the  master's  report  as  allowed  a  part  of  the  exceptions  to  the  answer, 
and  on  hearing  before  the  court,  the  master's  report  is  confirmed,  the  com- 
plainant is  entitled  to  the  costs  of  the  hearing,  and  also  of  the  reference  and 
of  those  exceptions  to  the  answer  which  are  allowed  by  the  master ;  and 
the  defendant  is  not  entitled  to  the  costs  of  the  exceptions  disallowed  by 
the  master. 

V  any  of  the  exceptions  to  the  answer  are  well  taken,  the  defendant  must 
submit  to  answer  farther  as  to  those  exceptions,  or  he  wffl  not  have  costs 
of  the  exceptions  which  are  disallowed  by  the  master. 

July  8th.  In  this  case,  exceptions  were  taken  to  the  defendant's 

answer,  some  of  which,  on  reference  to  the  master,  were 
allowed,  and  the  others  were  disallowed.  The  complainant 
submitted  to  the  master's  report,  but  the  defendants  ex- 
cepted to  so  much  thereof  as  allowed  a  part  of  the  excep- 
tions to  their  answer.    On  hearing  before  the  court,  the 
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martens  report  was  confirmed.    A  question  having  arisen       ***- 
as  to  the  costs,  the  questions  were  submitted  to  the  court 

The  Chancellor  : — The  complainant  is  entitled  to  the 
costs  of  the  hearing  on  the  exceptions  to  the  master's  re- 
port, all  of  which  have  been  disallowed.  He  is  also  en- 
titled to  the  costs  of  ihe  reference,  and  of  those  exceptions 
to  the  answer  which  were  allowed  by  the  master.  But  the 
defendant  is  not  entitled  to  costs  on  account  of  the  excep- 
tions which  were  disallowed  b y  the  master.  K  part  of  the 
exceptions  to  an  answer  are  well  taken,  the  defendant 
must  submit  to  answer  as  to  such  exceptions,  or  he  will  not 
be  allowed  the  costs  of  litigating  the  others  before  tbe 
master. 


*DELAFIELD  AND  OTHERS  V.  CoLDEff  AND  09HEBS.  [*189] 

Hib  object  of -the  law  of  Congress  organising  the  board  of  Florida  com- 
mferiooflK,  was  to  ascertain  who  were  entitled  to  indemnity  against  the 
Spanish  government;  not  to  investigate  all  the  various  equities  which 
might  arise  as  to  the  distribution  of  the  fund  awarded  for  any  particular 
injury. 

Where  money  was  awarded  by  the  Florida  commissioners  upon  a  memorial 
of  one  of  two  Joint  owners,  and  the  applicant  claimed  in  his  memorial  the 
whole  to  himself  without  naming  his  joint  owner,  it  was  held  that  the 
joint  owner  not  named,  was  not  bound  to  put  in  his  claim  and  contest  Us 
right  before  the  commissioners ;  that  the  person  who  received  the  money 
awarded,  was  a  trustee,  and  accountable  in  equity  to  the  real  parties  inter- 
ested in  the  fund. 

Where  the  executors,  who  have  no  interest  in  the  question,  are  made  defend- 
ants in  Chancery,  they  are  entitled  to  their  costs  out  of  the  fund. 

Ox  the  Uth  of  March,  1798,  John  Delafield,  an  insu-  J*fr  "A. 
ranee  broker,  and  John  B.  Church,  an  insurer,  in  the  city 
of  New  York,  entered  into  a  co-partnership  in  the  business 
of  marine  insurance,  which  partnership  was  to  continue 
until  dissolved  by  mutual  consent,  or  by  a  written  notice 
from  either  of  the  parties.    By  the  partnership  article,  the 
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1828.  policies  were  to  be  subscribed  by  Church,  in  his  own  Same 
Ddafield  only ;  and  all  such  policies  were  to  be  deemed  and  taken 
gpL*  to  be  on  account  of  the  partnership.  All  expenses,  charges, 
disbursements,  profits  and  losses  incurred  concerning  the 
partnership  were  to  be  borne  and  defrayed  in  equal  propor- 
tions by  the  co-partners.  On  the  29th  of  November,  1798, 
Church  gave  to  Delafield  written  notice,  in  conformity  to 
the  stipulation  in  the  articles,  that  the  partnership  would 
cease  after  the  81st  of  December,  in  the  same  year;  and 
that  he  should  underwrite  on  his  own  account  after  that 
time. 

Among  the  policies  underwritten  by  Church  during  the 
continuance  of  the  partnership,  on  which  losses  happened, 
were  the  two  following,  which  alone  are  the  subjects  of 
controversy  in  this  suit :  A  policy  underwritten  by  Church 
on  the  cargo  of  the  schooner  Dorchester,  the  17th  of  April, 
1798,  in  the  sum  of  $1,000;  and  also  underwritten  by 
George  Knox,  David  Smith  and  others,  in  the  sum  of 
[•140]         $3,000.    And  another  policy,  dated  on  the  27th  *of  No- 
vember, 1789,  on  the  brig  Eagle,  Churchill  master,  under- 
written by  Church  in  the  sum  of  $1,000,  and  by  divers 
other  persons  in  the  sum  of  $4,000.    On  the  11th  of  Jan- 
ary,  1799,  after  the  dissolution  of  the  partnership,  Church 
underwrote  another  policy  on  the  freight  of  the  brig  Eagle, 
in  the  sum  of  $1,000,  which  policy  was  also  underwritten  by 
other  persons  in  the  sum  of  $4,000.    The  Dorchester  was 
carried  into  a  Spanish  port  and  condemned,  with  her  cargo, 
in  July,  1798.    On  the  6th  of  August,  1798,  the  insurers 
accepted  the  abandonment,  and  agreed  to  pay  the  loss;  and 
the  assured  assigned  all  his  interest  to  the  underwriters. 
The  brig  Eagle  was  also  carried  into  a  Spanish  port  and 
condemned;  and  the  insurers,  both  on  the  brig  and  her 
freight,  accepted  the  abandonment,  and  the  assured  assigned 
all  their  interest  to  John  Ferrers,  in  trust  for  the  under- 
writers, in  proportion  to  the  several  sums  subscribed  by 
them  respectively.    Ferrers  died  in  December,  1813,  and 
Church  died  in  1816,  insolvent  and  intestate.    Delafield 
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lived  until  the  3d  of  July,  1824  The  executors  of  Ferrers,  139& 
in  June,  1822,  in  consequence  of  an  agreement  between  Debtiaid 
him  and  the  underwriters  upon  the  cargo  of  the  Dorches- 
ter, presented  a  memorial  to  the  commissioners  under  the 
Florida  treaty,  in  the  name  of  George  Knox  and  David 
Smith,  two  of  the  underwriters,  in  behalf  of  themselves  and 
the  others,  setting  out  the  insurance,  condemnation,  aban- 
donment and  assignment  for  the  benefit  of  the  underwriters, 
and  also  setting  out,  among  other  things,  the  interest  erf 
Mrs.  Bunner  as  the  administratrix  of  Church,  but  without 
noticing  the  partnership,  or  the  claim  of  Delafield  as  the 
surviving  partner  or  otherwise.  The  claim  contained  in 
the  memorial  was  allowed ;  and  the  defendant  Colden,  as 
one  of  the  executors  of  Ferrers,  in  pursuance  of  the  award 
of  the  commissioners,  received  for  the  share  of  Church's 
subscription  to  the  policy,  $700  94,  over  and  above  his 
charges  and  expenses  in  obtaining  the  allowance  and  pay- 
ment of  the  claim. 

In  March,  1823,  the  executors  of  Ferrers  also  presented 
another  memorial  to  the  Florida  commissioners,  setting 
forth  the  insurances  on  the  brig  Eagle  and  her  freight; 
and  the  #condemnation  and  abandonment,  and  the  assign-  [*141] 
ment  to  Ferrers  for  the  use  of  the  underwriters ;  and  set- 
ting out  the  claim  of  the  administratrix  of  Church,  but 
without  noticing  the  partnership,  or  the  claim  of  Delafield 
as  surviving  partner  or  otherwise  on  the  policy  on  the  brig# 
The  claim  was  allowed,  and  the  defendant  Colden  also  re- 
ceived for  the  share  of  Church's  subscription  to  the  policy 
on  the  brig,  $593  12,  over  and  above  the  charges  and  ex- 
penses in  obtaining  the  same,  and  the  like  sum  for  the  sub- 
scription of  Church  to  the  policy  on  the  freight 

The  defendant  Colden,  as  one  of  the  executors  of  Ferrers, 
also  received,  at  the  same  time,  other  sums  which  had  been 
allowed  under  the  treaty,  on  account  of  other  claims  upon 
policies  subscribed  by  Church,  the  whole  amount  of  which, 
including  the  above  sums,  was  $12,487  14,  besides  dis- 
bursements.   Of  the  amounts  thus  received,  he  has  paid 
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over  to  the  administrators  of  Church  $11,051 14,  leaving 
still  in  his  hands  $1,436.  The  complainants  claim  the  half 
of  the  proceeds  of  Church's  insurance  on  the  brig  Eagle, 
and  on  the  cargo  of  the  Dorchester.  The  administrators 
of  Church  claim  the  whole  amount  of  die  proceeds  of  both. 

M.  O.  Patterson)  for  the  complainants,  contended  that 
they  were  entitled  to  the  whole  of  the  moneys  in  the  hands 
of  the  defendant  Colden,  John  Delafield  haying  survived 
John  B.  Church;  that  the  legal  interest  in  partnership 
property  passes  to  the  surviving  partner;  (Peters1  admr.  v. 
Davis,  7  Mass*  Rep.  267 ;)  that  the  payment  by  Colden  tt> 
the  administrators  of  Church  was  no  satisfkotion  to  Dela- 
field or  his  executors;  (Wallace  v.  Fitzsimrnons,  1  Dallas, 
260 ;)  and  that  the  defendants,  Bunner  and  wife,  ought  to 
pay  the  costs;  (Adair  v.  Shaw,  1  Sok  k  Lei  280.) 

Dunlap  and  J.  A.  Hamilton,  for  Bunner  and  wife,  con- 
tended that  the  complainants'  remedy  was  at  law ;  that  the 
legal  title  to  the  moneys  was  in  Church ;  that  the  rule  of 
survivorship  did  not  apply ;  that  Delafield  forfeited  all  title 
to  any  part  of  the  moneys,  by  not  making  his  claim  before 
[*142]  the  "commissioners;  and  that  the  statement  in  the  bill  was 
ndt  broad  enough  to  reach  the  relief  sought 

C  Graham,  for  the  executors  of  Ferrers,  contended  that 
they  were  bound  to  appear,  and  were  therefore  entitled  to 
costs  out  of  the  fund.  (1  John.  Ch.  B.  478,  608 ;  Morrd 
OTid  others  v.  Dickey,  1  John.  Ch.  R.  168 ;  Goodrich  v.  Pen* 
ilUton,  8  John.  Ch.  R.  620 ;  Bodgers  and  others  v.  Ross,  4 
John.  Ch.  R.  008;  Masters  v.  Bashley,  1  Ves.  jun.  206; 
Attorney-General  v.  Oity  of  London,  1  Ves.  jun.  246.) 

The  Chancellor: — The  preliminary  question  which 
has  been  raised  as  to  the  admissibility  of  the  transcript  of 
the  broker's  books  kept  by  Delafield,  and  which  transcript 
is  in  the  handwriting  of  his  deceased  clerk,  it  is  not  neces- 
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sary  forme  to  consider;  and  I  lay  the  evidence  derived  ****• 
from  those  books  entirely  out  of  the  question,  in  the  decision  DehfteM  ~ 
of  this  cause.  Independent  of  these  books,  there  is  no  evi-  ^j^ 
dence  that  Delafield  paid  the  loss  upon  the  brig  Eagle,  or 
upon  the  cargo  of  the  Dorchester.  On  the  other  hand, 
there  is  no  evidence  that  Church  ever  paid  the  same,  or 
any  part  thereof.  In  the  absence  of  all  proof  on  the  sub- 
ject, the  fair  presumption  is,  that  both  losses  were  paid  out 
of  the  partnership  funds;  and  in  that  case,  it  is  perfectly 
immaterial  which  partner  actually  paid  the  loss.  By  the 
indorsement  on  the  back  of  Delafield's  bond,  which  in- 
dorsement was  signed  by  both  of  the  partners,  it  appeals 
that  as  late  as  the  1st  of  November,  1806,  nearly  eight 
years  after  the  dissolution  of  the  partnership  and  more  than 
seven  after  the  adjustment  of  the  loss  under  the  last  policy, 
the  partners  had  a  settlement  of  accounts,  of  what  kind 
does  not  distinctly  appear ;  although  from  the  memorandum 
indorsed  on  the  bond,  I  think  it  was  not  the  partnership 
account  But  after  a  lapse  of  thirty  years  from  the  disso- 
lution of  the  partnership,  it  may  fairly  be  presumed  that 
all  the  partnership  accounts  were  closed  previous  to  the 
time  of  the  indorsement  on  the  bond.  There  could  be  no 
reason  at  that  time  for  leaving  this  part  of  the  partnership 
accounts  open.  Although  a  nominal  claim  existed  against 
the  Spanish  government,  neither  party  could  then  *have  [#148] 
had  any  reasonable  expectation  of  receiving  indemnity. 
There  can,  therefore,  be  no  doubt  of  the  equitable  right  of 
the  executors  of  Delafield  to  receive  their  moiety  of  the 
net  proceeds  of  the  amount  awarded  under  the  Florida 
treaty,  on  account  of  the  underwriting  these  two  policies 
by  Church  during  the  existence  of  the  partnership.  But  it 
is  contended  that  the  money  was  awarded  by  the  board  of 
commissioners,  on  memorials  claiming  it  on  account  of  the 
administratrix  of  Church  alone ;  that  Delafield  ought  to 
have  put  in  his  claim,  and  contested  his  right  before  the 
commissioners;  and  that  having  neglected  to  do  so  the 
award  is  conclusive  against  his  right 
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*****  On  referring  to  the  treaty,  and  to  the  law  organizing  the 

Deiafield  board  of  Florida  commissioners,  I  am  satisfied  such  cannot 
Ortfo^  be  the  effect  of  the  award  The  object  of  organizing  the 
board,  was  to  ascertain  who  were  entitled  to  indemnity 
against  the  Spanish  government  It  never  could  have  been 
intended  that  the  board  should  investigate  all  the  various 
equities  which  might  arise  as  to  the  distribution  of  the  fund 
awarded  for  any  particular  injury.  The  persons  who  have 
prosecuted  these  claims,  and  obtained  the  money  on  account 
of  any  illegal  capture  or  condemnation  by  the  Spanish  au- 
thorities, are  trustees,  and  are  accountable  in  equity  to  the 
real  parties  who  were  entitled  to  the  indemnity  awarded  by 
the  commissioners.  But  in  this  case,  the  complainants 
must  pay  their  share  of  what  the  administrators  of  Church 
agreed  to  give  Mr.  Hamilton  for  hi?  services  in  obtaining 
the  adjustment  of  the  claim.  The  whole  sum  being  re- 
ceived by  Mr.  Colden  at  the  same  time,  that  which  has  been 
paid  over  to  the  defendant  Bunner,  must  be  applied  to- 
wards the  satisfaction  of  those  claims  which  he  was  entitled 
to  receive ;  and  the  complainants  are  entitled  to  their  in- 
demnity, out  of  the  moneys  still  remaining  in  the  hands  of 
the  executors  of  Ferrers.  Those  executors  having  no  in- 
terest in  the  question,  they  are  entitled  to  their  costs  out  of 
the  fund;  and  the  complainants  will,  in  that  case,  have 
their  remedy  over  for  those  costs,  as  well  as  the  general 
1*144]  costs  of  the  suit,  against  the  other  "defendants.  But  as  the 
administrators  of  Church  ought  not  to  be  personally  charged 
with  the  payment  of  any  costs,  and  the  money  in  the  hands 
of  the  executors  of  Ferrers  being  sufficient  for  the  purpose, 
I  shall  direct  that  out  of  the  moneys  in  the  hands  of  such 
executors,  they  pay  to  the  complainants  the  one-half  of  the 
net  proceeds  of  the  sums  received  on  account  of  the  indem- 
nity of  Church  upon  the  brig  Eagle,  Churchill,  master,  and 
upon  the  cargo  of  the  schooner  Dorchester,  as  stated  in  the 
schedule  annexed  to  their  answer,  after  deducting  there- 
from the  share  of  the  expenses  and  commissions  of  James 
A.  Hamilton,  as  specified  in  the  answer  of  the  defendants 
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Bunner  and  wife,  and  in  the  schedtde  thereto  annexed;       1828. 
and  that  the  said  executors  of  Ferrers  pay  those  expenses     Byington 
and  commissions  to  the  said  Hamilton,  or  to  the  defendant      yf^ 
Bunner,  for  his  use ;  and  that  out  of  the  other  half  or  resi- 
due of  the  said  net  proceeds,  the  said  executors  of  Ferrers 
retain  their  own  costs  of  this  suit :  and  that  they  also  pay 
to  the  complainants  their  costs  of  this  suit  to  be  taxed,  and 
pay  over  the  residue  thereof  to  the  defendants,  Rudolph 
Bunner  and  his  wife,  as  the  personal  representatives  of  John 
B.  Church,  deceased. 


*Byingtoit  v.  Wood.  [*145] 

Exceptions  to  an  answer  are  always  referred  in  the  first  instance  to  a  master. 

If  either  party  neglects  to  appear  before  the  master  and  argue  the  excep- 
tions, he  will  not  afterwards  be  permitted  to  bring  them  before  the  court 
by  exceptions  to  the  master's  report 

No  exceptions  can  be  taken  to  a  master's  report,  which  are  not  founded 
upon  objections  distinctly  taken  before  the  master. 

In  the  case  of  a  reference  to  state  an  account}  the  objections  to  the  report 
are  taken  and  argued  after  the  draft  of  the  report  is  prepared. 

In  such  cases,  objections  may  be  taken  by  a  party  who  has  not  previously 
appeared  before  the  master;  but  he  cannot  introduce  any  new  matter  in 
evidence  to  support  such  objections. 

This  case  came  before  the  court  for  a  hearing  upon  ex*  August  5th. 
ceptions  to  a  master's  report  upon  exceptions  to  the  answer. 
The  defendant  did  not  appear  before  the  master  on  the  ref- 
erence to  argue  the  exceptions  to  the  answer. 

N.  P.  Randall,  for  the  complainant. 

Wood,  defendant,  in  proper  person. 

The  Chancellor  : — It  appears  by  the  affidavits  of  the 
complainant's  solicitor  and  the  report  of  the  master,  that  the 
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1839.       defendant  never  appeared  before  him  on  the  reference,  to 
Byiogtem    argue  the  exceptions  to  the  answer;  and  it  is  now  objected, 
v^,       that  under  such  circumstances,  he  has  no  right  to  except  to 
the  master's  report 

It  is  the  practice  on  the  equity  side  of  the  exchequer,  to 
refer  exceptions  to  an  answer  to  the  court  in  the  first  in- 
stance ;  but  in  the  Court  of  Chancery  a  different  practice  pre* 
vails.  The  multiplicity  of  business  in  the  latter  court  ren- 
ders it  impossible  for  the  Chancellor  to  examine  the  numer- 
ous cases  of  exceptions  to  answers  which  must  constantly 
occur.  It  is  for  this  reason  that  such  exceptions  must,  in 
the  first  instance,  be  passed  upon  by  a  master;  and  the  cases 
which  are  brought  before  the  court,  by  way  of  appeal  from 
his  decision,  are  comparatively  few.  The  whole  benefit  of 
the  reference  to  a  master  in  the  first  instance  will  be  lost, 
if  the  parties  are  not  compelled  to  appear  and  litigate  the 
f*146]  matter  before  him.  *It  is  undoubtedly  the  duty  of  the 
master,  although  he  proceeds  ex  parte,  to  examine  the  sub- 
ject with  as  much  care  as  if  both  parties  appeared  aud  con- 
tested the  matter  before  him.  But  every  person,  at  all 
conversant  with  the  proceedings  of  courts  of  justice,  is  aware 
that  the  arguments  of  counsel  materially  assist  the  minds  of 
those  who  are  entrusted  with  the  decision  of  any  matter  in 
coming  to  a  correct  conclusion,  both  as  to  the  law  and  the 
facts  of  the  case.  Hence  it  is,  that  a  court  of  dernier  re 
sort  will  not  hear  and  decide  any  point  which  has  not  been 
distinctly  submitted  to  the  court  below.  And,  for  the  same 
reason,  this  court  will  not  permit  any  exceptions  to  be  taken 
to  a  master's  report  which  are  not  founded  on  objections 
distinctly  made,  and  urged  upon  the  consideration  of  the 
master.  (Remson  v.  Remson,  2  John.  Ch.  Rep.  495 ;  Metho- 
dist Church  v.  Jacques,  3  John.  Ch.  Bep.  78 ;  Beame's  Or- 
ders, 258;  Hues  v.  Lawes,  Bunb.  Rep.  93. 

In  the  case  of  an  ordinary  reference  to  take  an  account, 
the  objections  to  the  report  are  to  be  made  and  uiged  after 
the  master  has  prepared  the  draft  of  his  report;  and  in  such 
cases,  objections  may  be  taken  by  a  party  who  has  not  pre- 
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vkmLy  appeased  before  the  master.  (Howard's  Equity  m& 
Side,  40.)  Bat  he  cannot  introduce  any  new  matters  in  Brown 
evidence  to  support  such  objections.  On  a  reference  of  ex- 
ceptions to  an  answer,  the  master  makes  no  draft  of  his  re- 
port, but  the  whole  matter  is  argued  before  the  master  in 
the  first  instance.  £nd  if  either  party  neglects  to  appear 
and  argue  the  exceptions  before  him,  such  party  cannot  be 
permitted  afterwards  to  bring  them  before  this  court  by 
exceptions  to  the  report  of  the  master.  The  exceptions  to 
the  master's  report  in  this  case  are,  therefore,  overruled 
with  costs.  But  as  the  defendant  has  probably  acted  under 
a  mistake  as  to  the  practice,  I  shall,  on  his  paying  the  coat* 
of  the  former  reference  and  of  this  hearing,  direct  the 
original  exceptions  to  the  answer  to  be  referred  back  to  the 
master,  that  the  defendant  may  have  an  opportunity  to  be 
heard  thereon. 


♦Brown  v.  Lynch  and  Lynch.  [*147] 

L.  and  J.  L.  were  owners  of  a  farm  in  Orange  county,  which,  in 
1811,  was,  by  a  fraud  upon  them,  mortgaged  to  R.  The  mortgage  war 
foreclosed  in  Chancery,  and  the  farm  advertised  for  sale  by  a  master.  Be- 
fore the  sale,  B.,  by  an  arrangement  with  Thomas  L.  and  J.  L.,  agreed  to 
purchase  in  the  farm  for  their  benefit,  for  which  he  was  to  receive  a  stipu- 
lated compensation.  R.,  the  mortgagee,  in  order  to  favor  Thomas  L.  and 
J.  Is  agreed  with  B.  that  he  might  bid  off  the  property  for  $1,500,  about 
half  the  amount  of  the  mortgage.  Bn  at  the  sale,  prevented  others  bid* 
ding,  by  representing  that  he  intended  to  buy  for  Thomas  L.  and  J.  L. 
B.  purchased  the  farm  at  the  master's  sale  for  $1,540,  about  1,000  below 
value.  Afterwards  B.  refused  to  convey  the  farm  to  Thomas  L.  and  J.  L., 
or  to  account  to  them  for  the  value,  although  they  tendered  to  him  the 
amount  of  his  bid,  with  interest,  and  the  sum  agreed  to  be  paid  for  his 
services.  It  was  held  that  B.  was  a  trustee  for  Thomas  L.  and  J.  L.,  and 
had  no  other  interest  in  the  farm  than  that  of  a  mortgagee  to  secure  the 
repayment  of  the  purchase-money,  and  the  payment  of  the  sum  agreed 
to  be  allowed  him  for  his  services. 
It  was  also  held,  that  a  purchaser  of  the  farm  from  B.,  with  full  knowledge 
of  the  claim  of  Thomas  I*  and  J.  Ik,  was  an  incompetent  witness  for  B. 
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18S8.         A  court  of  chancery  relieve  against  a  fraud,  by  converting  the  person  goflty 
-n      .  of  it  into  a  trustee  for  those  who  have  been  injured  thereby. 

v. 

Lynch.  Appeal  from  the  Equity  Court  of  the  Second  Circuit 

August  5th.  r^ie  ^cts  *n  *^e  case'  an<^  ^e  reasons  ^or  ^e  decree  in  the 
court  below,  are  stated  in  the  following  opinion  delivered 
by  Judge  Emott  in  the  Equity  Court. 

Opinion  : — The  plaintiffs  were  owners  of  a  farm  in  Corn- 
wall, in  Orange  county,  which,  in  1811,  by  a  fraud  upon 
them,  was  mortgaged  by  their  brother,  Nathaniel  Lynch, 
to  John  C.  Romeyn,  of  New-York.  The  mortgage  was 
foreclosed  in  Chancery,  and  the  lands  advertised  by  a  master 
for  sale,  on  the  29th  day  of  May,  1824.  They  were  sold 
to  the  defendant  on  the  8th  day  of  June,  for  $1,540.  The 
farm  was,  in  fact,  worth  $2,500,  and  was  sold  by  the  de- 
fendant to  Benjamin  Colter,  in  March,  1825,  for  $2,800. 
Thus  far,  the  parties  agree  as  to  the  facts ;  but  in  what  fol- 
*  '  lows,  they  are  at  issue :  the  defendant  denying  fully  the 
statement  made  by  the  plaintiffs.  The  plaintiffs  alleged 
that  the  purchase  was  made  by  the  defendant  under  an 
agreement  and  understanding  between  them,  that  it  should 
[*148]  be  for  the  benefit  of  the  *plaintif& ;  and  the  defendant  hav- 
ing, by  management  and  imposition,  obtained  the  title,  he 
now,  oppressively,  and  ipeaning  to  take  an  undue  advan- 
tage of  the  plaintiffs,  claims  the  property  as  his  own,  and 
will  neither  convey  to  them,  or  account  to  them  for  the  value. 

A  further  part  of  the  case  on  the  part  of  the  plaintiffs  is, 
'  that  the  purchase  was  made  at  a  reduced  amount,  and  at 
about  half  the  mortgage  rent,  with  the  consent  of  Romeyn, 
the  mortgagee,  to  favor  the  plaintiffs.  This  averment  is,  I 
think,  sufficiently  made  out  by  the  testimony  of  Benjamin 
Van  Dusen;  who  says  that  the  defendant,  between  the 
postponement  and  the  sale,  told  him  that  he  had  agreed 
with  the  holder  of  the  incumbrance  for  the  property  at 
$1,500,  but  that  it  still  must  be  set  up  for  sale ;  and  of 
James  Green,  who  testified,  that  before  the  sale,  the  de- 
fendant told  him  he  had  been  to  New  York  and  bought 
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the  land  of  Romeyn,  who  held  the  mortgage,  and  that  the  1828- 
defendant  at  the  sale,  said  to  Eomeyn  that  he  was  buying  .  Brown 
for  the  plaintiffs,  and  Romeyn  then  said  it  should  go  for  tJl^ 
$1,500.  This  being  so,  we  are  not  bound  or  embarrassed 
by  the  decisions  about  agreements  not  to  bid  at  public  sales. 
A  combination  to  prevent  bidding  at  a  sale  on  execution, 
is  held  contrary  to  morality  and  sound  policy,  and  every 
contract  on  such  combination  is  void,  as  it  operates  as  a 
fraud  upon  the  debtor  and  all  his  other  creditors,  and  opens 
a  door  to  oppressive  speculation.  (Jones  v.  Caswell,  8 
John.  Cas.  29.  Doolin  v.  Ward  6  Johns.  R.  194.  Wilbur 
v.  How,  8  John.  R.  444.  Thomson  v.  Davis,  18  John.  R. 
112.)  If  there  was  an  agreement  here  to  prevent  bidding 
at  the  sale,  it  was  with  the  assent  of  the  creditor,  giving  to 
him  the  sum  he  was  willing  to  receive,  under  the  circum- 
stances of  the  case,  from  the  plaintiffs ;  and  therefore  not 
to  his  injury  or  prejudice.  It  was  to  save  the  property  of 
the  plaintiffs,  and  if  they  had  other  creditors,  to  give  them 
the  means  to  pay  their  debts ;  and  therefore  closed  the 
door  against  speculations,  and  could  not  operate  as  a  fraud 
upon  any  person.  The  true  questions  in  this  case  are,  has 
the  fraud  been  made  out  ?  and  can  the  court  interfere  if  the 
fraud  has  been  committed  ?  The  fraud  alleged,  it  must  be 
remembered,  is,  that  the  defendant,  pretending  to  be  a  friend 
♦to  the  plaintiffs,  made  arrangements  with  them  and  the  [*149 
mortgagee  to  purchase  the  property,  for  which  he  was  to 
be  paid  a  stipulated  compensation ;  and  that  he  prevented 
Other  persons  bidding  at  the  sale,  or  interesting  themselves 
for  the  plaintiffs.  By  these  means,  it  is  said  that  he  got 
the  property  at  little  more  than  half  its  value,  and  is  now 
attempting  to  turn  the  profit  to  his  own  account.  As  to 
the  fraud,  Samuel  McGill  says  that  he  and  his  father-in- 
law,  Van  Duzen,  talked  about  purchasing,  and  would  have 
purchased,  if  they  had  not  been  informed  that  the  defend- 
ant was  to  purchase  for  the  Lynches.  On  the  morning 
when  the  property  was  to  have  been  sold,  the  defendant 
was  at  the  house  of  the  witness,  and  told  him  he  had  the 
Vol.  L  11 
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1828.  evening  before  agreed  with  the  plaintiffs  to  go  and  buy  the 
Brown  property  for  them,  and  said  he  thought  it  would  be  a  shame 
A  for  any  man  to  come  and  run  it  up  on  them,  for  they  had 
lived  their  best  days  on  it,  and  had  a  great  deal  of  bad  luck, 
and  ought  to  have  the  property.  Van  Duzen,  the  father- 
in-law,  says  that  he  attended  the  first  day  of  sale  to  pur- 
chase ;  that  the  evening  of  the  day  of  the  adjournment  he 
went  to  the  defendant  to  ascertain  whether  he  was  going  to 
buy  for  the  plaintiffs :  the  defendant  told  him  he  had  agreed 
for  the  property  for  the  plaintiffs  for  $1,600.  The  witness 
would  have  given  $2,500  for  the  property,  but  he  gave  up 
his  intention  of  bidding  on  the  declaration  of  the  defendant 
that  he  was  purchasing  for  the  plaintiffs.  David  Lynch 
testified,  that  the  defendant  called  on  the  plaintiff,  Thomas 
Lynch,  the  night  of  the  postponement;  he  said  he  had 
agreed  for  the  property,  and  wanted  the  plaintiffs  to  make 
the  title  as  bad  as  they  could,  so  that  he  could  buy  cheap 
for  them,  and  prevent  others  bidding.  The  defendant  said 
the  plaintiffs  should  have  the  property,  and  no  one  else. 
It  was  agreed  that  the  defendant  should  have  $60  for  his 
trouble.  James  Green  says,  that  a  few  days  before  the  29th 
of  May,  the  defendant  called  on  him  to  know  whether  he 
meant  to  bid  on  the  property,  and  said  he  thought  of  buy- 
ing for  the  plaintiffs.  After  the  postponement,  and  before 
the  sale,  the  defendant  again  called  on  him  to  ascertain  whe- 
ther he  intended  to  bid,  and  said  it  would  be  unkind  and 
unneighborly  for  him  to  do  so,  and  that  he  was  buying  for 
[*150]  the  plaintiffs,  and  had  agreed  on  *the  sum  with  Komeyn. 
The  defendant  and  the  plaintiffs  were  in  frequent  private 
conversation  at  the  sale.  John  B.  Green  testified,  that  the 
defendant,  before  the  sale,  applied  to  him  to  know  if  James 
Green  intended  bidding,  and  said  he  was  going  to  buy  for 
the  plaintiffs,  and  wished  Green  not  to  bid  The  defendant 
said  that  the  title  was  not  good,  that  he  did  not  want  to 
make  anything,  and  expected  nothing  but  his  money. 
William  Atkinson  said,  that  on  the  day  on  which  the  prop- 
erly was  first  advertised,  the  defendant  told  him  he  had 
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bought  the  property  for  the  Lynches,  it  was  a  hard  case  for  M**- 
them  and  he  pitied  them.  In  addition  to  this,  and  to  show  Brown 
the  conduct  and  the  pretended  motives  of  the  defendant  jJ^a 
before  the  sale,  we  have  the  further  testimony  of  McGill, 
that  the  defendant,  after  the  sale,  said  that  the  coming  down 
of  Bridgen,  and  the  claim  by  him,  was  under  a  plan  laid 
by  the  defendant  and  the  plaintiffe,  to  prevent  people  from 
bidding  on  the  property.  Van  Duzen  says,  that  after  the 
defendant  offered  to  sell  the  place,  he  told  the  witness  it 
was  a  plan  of  his  and  Thomas  Lynch  to  get  Brigden  to 
come  to  the  sale  and  claim  the  property,  and  that  the  de- 
fendant appeared  tickled  about  it,  and  laughed,  and  said 
the  property  was  about  to  fall  into  his  hands.  And  Wil- 
liam Southerland  testified,  that  the  defendant,  after  the  sale, 
declared  to  him  that  he  had  said  a  good  deal  to  prevent 
others  from  bidding  on  the  property,  and  that  he  did  it 
with  a  view  to  help  the  plaintiffs,  and  to  buy  in  the  lands 
cheap  for  their  benefit 

There  is  other  testimony  which  relates  to  the  declara- 
tions and  the  acts  of  the  defendant  after  the  sale.  McGill 
says,  that  he  did  not  attend  the  sale  on  the  8th  of  June,  be- 
lieving that  the  defendant  was  to  buy  in  for  the  plaintiffe ; 
that  a  short  time,  and  not  more  than  three  weeks  after  the 
sale,  the  defendant  said  he  had  bought  the  property  for  the 
plaintiffs  for  $1,540,  and  had  charged  them  $60  for  his 
trouble,  and  that  the  plaintiffe  were  to  pay  for  the  property 
in  the  spring.  In  December  the  witness  applied  to  the  de- 
fendant to  hire  the  property,  but  he  declined  letting  it,  as 
he  had  bought  it  in  for  the  plaintiffe,  and  expected  they 
would  redeem  it.  Van  Duzen  says,  he  heard  the  defendant 
say  several  times,  that  the  plaintiffe  had  a  right  to  redeem 
by  the  1st  of  April,  by  paying  his  bid  of  $1,540,  with  in- 
terest, and  $60  for  his  trouble;  and  that  he  had  *taken  [*151] 
leases  from  Ae  plaintiffs,  and  had  included  in  the  leases 
the  interest  to  the  1st  of  April.  Southerland  says,  that  in 
January  or  February  he  called  on  the  defendant  to  buy  the 
place,  who  offered  to  sell  to  him  at  $25  the  acre.    The  de- 
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1828.  fendant  said  he  had  bought  the  property  for  the  benefit  or 
Brown  accommodation  of  the  plaintiffs,  if  they  could  raise  the 
Lynch.  T^onej ;  but  they  had  done  a  good  deal  to  injure  him,  and 
they  should  not  have  the  land  unless  they  paid  the  full 
amount  a  stranger  would  pay,  and  he  was  sure  they  could 
not  do  that.  Lancaster  says,  that  in  May  or  June,  1824, 
after  tjhe  purchase,  the  defendant  said  he  had  not  bought 
the  land  for  himself,  but  that  he  bought  for  the  plaintiflfe, 
and  that  he  went  to  the  sale  on  purpose  to  buy  for  them ; 
they  were  to  have  until  the  1st  of  April  to  raise  the  money, 
but  he  would  not  be  particular  as  to  the  time.  The  de- 
fendant spoke  of  the  interference  of  Green,  and  said  but  for 
him  he  would  have  made  a  better  bargain  for  the  plaintiffe 
by  forty  dollars,  and  he  thought  it  hard  of  Green  that  he 
bid  after  he  knew  the  defendant  was  purchasing  for  the 
plaintiffe.  Cook  testified,  that  in  April  the  defendant  told 
him  he  bought  the  property  for  the  plaintiffs,  but  they  had 
not  done  as  they  ought  to  have  done,  and  now  they  should 
not  have  it  And  Taylor  says,  that  he  lived  with  the  de- 
fendant at  the  time  of  the  purchase,  and  once  asked  him  if 
he  meant  to  let  the  plaintiffe  have  the  property ;  he  said 
he  did,  if  they  ever  got  ready  to  redeem  it,  and  he  had  told 
them  to  go  on  with  their  work  as  usual. 

There  was  much  additional  testimony,  which  I  have  gone 
over  with  great  care ;  but  I  do  not  think  it  materially  varies 
the  case. 

I  am  satisfied,  from  all  the  testimony  in  the  cause,  that 
the  defendant  went  into  this  purchase  under  the  pretence 
of  aiding  the  plaintiffs,  who  had  been  most  grievously  in- 
jured in  the  mortgage,  and  who  were  to  be  utterly  ruined 
by  it,  if  the  whole  amount  of  the  incumbrance  was  to  be 
exacted ;  and  that  he  acted  by  the  consent  of,  and  under 
an  agreement  with  the  plaintiffs,  who  were  to  rest  upon 
him,  and  to  pay  him  for  his  services.  I  anf  also  satisfied 
that  the  defendant,  by  representing  to  the  mortgagee  the 
,  hardships  of  the  plaintiffe'  situation,  and  he  was  acting  for 
[*152]         them  in  order  to  save  ^something  to  them,  induced  the  mort- 
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gagee  to  agree  not  to  bid  on  the  property  over  $1,500,  or  ****• 
in  other  words,  to  receive  that  sum  for  his  debt,  which  Brown 
amounted  to  much  more.  And  I  am  further  satisfied,  that  jJ[eh. 
the  defendant,  by  getting  the  plaintiffs  to  aid  him  in  casting 
a  slur  over  the  title,  and  by  holding  himself  out  to  the 
world  as  the  agent  and  friend  of  the  plaintiffs,  prevented  a 
competition  and  bidding  at  the  sale,  and  had  a  property 
struck  off  to  him  for  $1,640,  which  was  fairly  worth  $2,500, 
and  which  he  now  treats  as  his  own,  in  defiance  of  the 
plaintiffs,  and  their  claim  under  his  agreement  It  is  ap- 
parent, then,  that  the  defendant  went  into  this  purchase 
with  fraudulent  views,  and  has  obtained  a  title  to  the  prop- 
erty by  trick  and  contrivance.  It  is  fair  for  the  defendant 
and  for  all  others  to  advance  their  means  by  speculation  or 
purchase ;  but  they  ought  not  to  do  it  at  the  expense  of 
honor  or  honesty,  and  if  they  make  the  attempt,  it  is  at  their 
peril.  In  this  case,  I  am  of  opinion  that  it  is  established 
that  the  defendant  has  committed  a  fraud  on  the  plaintiffs, 
by  agreeing  to  purchase  for  their  benefit,  when,  in  truth, 
he  meant  to  purchase  for  himself,  in  a  manner  to  insure 
great  profits ;  that  he  has  committed  a  fraud  on  the  mort- 
gagee, by  inducing  him  to  believe  that  the  purchase  was 
for  the  plaintiffs,  and  thus  prevailing  on  him  to  take  about 
half  of  his  debt  And  he  has  committed  a  fraud  on  the 
public  by  false  representations  about  the  title,  and  of  his 
intentions  towards  the  plaintiffs ;  thereby  preventing  a  bid- 
ding at  the  sale.  It  remains  to  be  seen,  whether  a  court  of 
equity  has  power  to  correct  the  fraud.  In  Pickett  v.  Loggon, 
(14  Ves.  234,)  Lord  Eldon  says :  "  It  has  long  been  settled 
that  if  a  conveyance  has  been  obtained  by  means,  which  in 
this  court,  have  the  character  of  imposition,  fraud,  oppres- 
sion or  undue  advantage,  the  person  deriving  a  title  under 
it  is  a  trustee,  and  the  species  of  relief  is  by  directing  a  re- 
conveyance." 

This  is  according  to  the  doctrine  of  Lord  Hardwicke,  in 
Barnesley  v.  Powell,  (1  Ves.  289,)  and  in  Young  v.  Peachy, 
(2  Atk.  254.)    A  father  having  obtained  an  absolute  con- 
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isaa  veyance  from  a  daughter,  in  order  to  answer  a  particular 
Biowb  purpose,  afterwards  made  use  of  it  for  another,  she  was  re- 
lieved under  the  head  of  fraud.  Lord  Hardwicke,  in  that 
case,  *says,  "There  have  been  a  great  many  cases,  ever 
since  the  statute  of  frauds,  where  a  person  has  obtained  an 
absolute  conveyance  from  another  in  order  to  answer  one 
particular  purpose,  but  has  afterwards  made  use  of  it  for 
another,  that  this  court  has  relieved  under  the  head  of 
fraud ;  for  a  practice  of  this  sort  is  a  deceit  and  fraud  which 
the  court  ought  to  relieve  against :  the  doing  it  is  a  dolus 
mains,  &c."  In  Thynn  v.  Thynn,  (1  Vern.  296,)  a  man 
having  made  a  will,  and  appointed  his  wife  executrix,  the 
son  prevailed  on  his  mother  to  get  the  fkther  to  make  a  new 
will,  and  to  name  him  as  executor,  he  promising  to  be  trus- 
tee only  for  his  mother.  Upon  the  whole  matter,  it  ap- 
pearing to  be  as  well  a  fraud  as  also  a  trust,  Lord  Keeper 
North,  notwithstanding  the  statute  of  frauds,  although  no 
trust  was  declared  in  writing,  decreed  it  for  the  plaintiff. 
In  Devenish  v.  Baines,  (Prec.  in  Ch.  3,)  a  copyholder,  by  his 
will,  intending  to  give  the  greatest  part  of  his  estate  to  his 
godson,  and  the  rest  to  his  wife,  she  persuaded  him  to  nomi- 
nate her  to  the  whole,  promising  to  give  the  godson  the 
part  designed  for  him.  On  a  bill  filed,  she  plead  the  statute 
of  frauds ;  but  the  lords  commissioners  decreed  against  her ; 
not  as  an  agreement  or  trust,  but  as  a  fraud. 

In  Chamberlain  v.  Chamberlain,  (2  Eq.  Ca.  Abr.  43,)  a 
son  and  heir  apparent  having  persuaded  his  father  not  to 
make  a  will,  by  which  he  intended  to  make  certain  pro- 
visions for  younger  children,  on  his  promise  that  they 
should  have  such  provisions,  it  was  decreed  that  the  de- 
fendant should  pay  the  legacies,  Jet  the  assets  be  what  they 
might.  The  same  law  will  be  fdund  in  Beech  v.  Kennegal, 
(1  Ves.  125,)  in  which  case  Lord  Hardwicke  says,  "  It  is 
not  necessary  that  the  fraud  should  be  on  the  person 
coming  for  payment  alone :"  it  was  here  also  a  fraud  on  the 
testator.  And  in  Drakeford  V.  Wilkes,  (3  Atk.  539,)  it  was 
held  that  the  legatee  promising  a  testator  in  consideration 
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of  a  disposition  in  the  will  in  her  favor,  she  would  do  an  ma 
act  in  favor  of  a  third  person,  equity  would  make  her  per-  Brown 
form.  Lord  Hardwicke  says,  that  "  If  there  is  a  declare  Lynch, 
tion  and  understanding  by  a  legatee  to  do  an  act,  in  con- 
sideration of  the  testator  devising  to  that  legatee,  he  knew 
of  no  case  where  the  court  had  not  directed  it,  *whether  [*164] 
such  understanding  was  before  the  will  or  afterwards."  Of 
the  modern  cases,  we  have  Strickland  v.  Aldbridge,  (9  Ves. 
516,)  where,  to  a  bill  by  the  heir  against  the  devisee,  alle- 
ging that  the  devise  was  upon  a  secret  trust  or  understand* 
ing  for  a  charitable  purpose,  against  the  statute,  a  plea  of 
the  statute  of  fraud  was  ordered  to  stand  for  an  answer, 
Lord  Eldon  saying  it  was  clear  that  a  trust  would  be  cre- 
ated, upon  the.  principle  on  which  this  court  acts  as  to  fraud* 
And  in  Mestaer  v.  GiUespie,  (11  Ves.  626,)  Lord  Eldon 
says,  upon  the  statute  of  frauds,  although  declaring  that  in- 
terest shall  not  be  bound  except  by  writing,  cases  in  this 
court  are  perfectly  familiar,  deciding  that  a  fraudulent  use 
shall  not  be  made  of  the  statute,  when  this  court  has  inter- 
fered against  a  party  meaning  to  make  it  an  instrument  of 
fraud,  and  said  he  should  not  take  advantage  of  his  own 
fraud,  even  though  the  statute  has  declared  that  in  case  those 
circumstances  do  not  exist,  the  instrument  shall  be  abso- 
lutely void. 

Upon  the  authority  of  these  cases,  I  have  no  doubt  of 
the  power  of  the  court  to  correct  the  fraud,  and  it  only  re- 
mains to  consider  the  best  manner  of  doing  it  under  the 
circumstances  of  the  case. 

The  plaintiffs  might  certainly  be  permitted  by  a  new 
bill  in  the  nature  of  a  bill  of  supplement,  to  follow  the 
property  in  the  hands  of  the  person  who  has  taken  the  con- 
veyance during  the  pendency  of  this  suit ;  and  it  is  for 
that  reason  that  I  have  held  him  interested,  and  suppressed 
his  testimony  ;  but  this  would  lead  to  more  delay  and  ex- 
pense than  would  be  proper.  The  short  way  of  ending  the 
controversy  will  be  to  declare  that  the  defendant,  having 
committed  a  fraud  as  well  on  the  plain tifis  as  on  Bomeyn 
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MM-       in  the  purchase,  he  was  therefore  a  trustee  for  the  plaintiffs, 
Brown      subject  to  the  payment  to  him  of  the  $1,640  paid  on  the 
Lynch,      purchase,  and  of  $60,  the  compensation  agreed  on ;  and 
that  the  defendant,  in  making  the  sale  to  Benjamin  Coulter, 
acted  as  the  trustee  of  the  plaintiffs,  and  is  answerable  to 
them  for  the  amount  of  the  sale,  making  the  deductions  of 
the  two  sums  before  mentioned. 
1  In  conformity  to  that  opinion,  the  following  decree  was 

made  in  the  equity  court ;  from  which  decree  the  defendant 
below  appealed  to  this  court. 
[*155]  *"  This  cause  having  heretofore  been  brought  to  a  hearing 

upon  the  pleadings  and  proofs  therein,  and  the  same  hay- 
ing been  argued  by  Mr.  David  Buggies,  of  counsel  for  the 
complainants,  and  by  Mr.  George  F.  Tallman,  of  counsel 
for  the  defendant,  and  due  deliberation  being  had  there- 
upon, the  court  doth  declare,  that  the  said  defendant  com- 
mitted a  fraud  upon  the  said  complainants,  in  the  purchase 
of  the  lands  in  the  pleadings  and  proofs  in  this  cause  men- 
tioned ;  and  that  he  made  such  purchase,  and  received  the 
conveyance  of  the  said  lands  as  trustee  for  the  said  com- 
plainants and  for  their  benefit;  subject,  however,  to  the 
payment  to  him  of  the  sum  of  one  thousand  five  hundred 
and  forty  dollars,  paid  by  the  said  defendant  on  such  pur- 
chase, and  the  sum  of  sixty  dollars,  the  compensation  to  the 
defendant  for  making  the  same,  agreed  upon  by  the  parties, 
with  interest  on  both  sums  from  the  8th  day  of  June,  in 
the  year  one  thousand  eight  hundred  and  twenty-four,  the 
time  of  making  such  purchase;  and  that  the  said  defend- 
ant, in  making  the  sale  of  the  said  lands  to  Benjamin  Coul* 
ter,  in  the  proofs  mentioned,  acted  as  the  trustee  of  the  said 
complainants,  and  is  answerable  to  them  for  the  amount  of 
the  sale  moneys,  being  the  sum  of  two  thousand  three  hun- 
dred dollars,  with  interest  thereon  froip  the  nineteenth  day 
of  May,  in  the  year  one  thousand  eight  hundred  and 
twenty-five,  the  time  of  such  sale,  making  the  deductions  of 
the  two  sums  before  mentioned ;  and  it  appearing  to  this 
court,  by  computation,  making  the  charges  and  allowances 
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aforesaid,  that  there  is  due  to  the  said  complainants  from       1838. 
the  said  defendant,  the  sum  of  seven  hundred  and  thirty      Brown 
dollars  and  two  cents,  on  the  day  of  the  date  of  this  decree :      jJ^a 
It  is  therefore  ordered,  adjudged,  and  decreed,  and  the 
circuit  judge  of  the  second  circuit,  by  the  power  and  au- 
thority of  this  court,  doth  order,  adjudge  and  decree,  that 
the  said  defendant  pay  to  the  said  complainants  or  to  their 
solicitor,  the  sum  of  seven  hundred  and  thirty  dollars  and 
two  cents,  with  interest  thereon  from  this  day,  together  with 
the  complainants'  costs  in  this  cause  to  be  taxed,  within 
thirty  days  after  demand  made  and  service  of  a  copy  of  this 
decree  upon  the  said  defendant;  and  in  default  of  such 
payment,  that  the  said  complainants  have  execution  for 
the  same." 

*(?.  F.  Tollman,  for  the  appellant: — Coulter  was  a  com-  [*160] 
petent  witness.  He  had  no  interest  in  the  event  of  the  suit 
Nelson  v.  McDonald  &  others,  6  John.  Ch.  &  201.)  The 
agreement  between  Brown  and  the  Lynches  was  void  for 
want  of  mutuality.  It  could  not  have  been  enforced  by 
Brown.  (Tucker  v.  Woods,  12  John.  R.  190.)  It  was  also 
within  the  statute  of  frauds.  It  was  not  in  the  character  of 
a  mortgage.  There  was  no  loan  to  the  Lynches ;  nor  any 
resulting  trust  in  their  favor.  The  agreement,  if  there  was 
one,  had  been  rescinded  by  the  Lynches.  If  there  was  any 
fraud,  it  was  perpetrated  by  Brown  and  the  Lynches  in 
conjunction,  with  intent  to  injure  the  mortgagee.  If  so, 
they  were  in  pari  delicto,  and  the  court  would  not  assist 
either.  If  there  was  an  agreement  not  to  bid  against  each 
other  at  the  sale,  and  they  were  to  become  partners  in  the 
purchase,  the  agreement  was  fraudulent,  and  against  public  % 
policy.  (Doolin  v.  Ward,  6  John.  195 ;  Thompson  v.  Dor 
vies,  13  John,  112.)  The  facts  in  the  cases  cited  by  the  cir- 
cuit judge  are  not  like  those  in  this  case.  The  bill  does  not 
meet  the  respondent's  case.  The  relief  given  must  be  ac- 
cording to  the  case  stated  in  the  bill.    (Mitf.  PI.  88,  89; 
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IMS.        Wilkin  A  others  v.  Wilkin,  1  John.  Ch.  B.  111 ;  Hiern  r. 

Brawn      Mill,  13  Ves.  119;  Dormer  v.  Fortescue,  8  Atk.  132.) 

v. 
Lynch. 

D.  Ruggha  and  P.  Buggies  for  the  respondents: — The 

agreement  between  Brown  and  the  Lynches  could  have 

been  enforced  by  Brown.    The  consideration  was  in  his 

own  hands.    Brown,  after  his  purchase,  became  in  effect 

the  assignee  of  the  mortgage.    The  Lynches  had  the  equity 

of  redemption.    The  rule  of  in  pari  delicto  does  not  apply 

to  a  court  of  equity.    There  the  different  degrees  of  guilt 

of  parties  are  inquired  into.    (Eden  on  Injunc.  16 ;  Osborn 

y.  Williams,  18  Ves.  379  ;  Lord  St.  John  v.  Lady  St.  John, 

11  Ves.  585.)    Courts  of  equity  will  not  permit  the  statute 

of  frauds  to  be  made  an  instrument  to  perpetrate  fraud, 

(Rob.  on  Frauds,  79,  102,  103 ;   Walker  v.  Walker,  2  Atk. 

98 ;  Barrow  v.  Oreenough,  3  Ves.  152 ;  2  Desaus.  B.  141 ; 

Heigalv.  Wood  S  others,  1  John.  Ch.  406;  1  Cruis.  Dig. 

485,  tit.  12,  Trust,  ch.  1 ;   Whelan  v.  Whelan  &  another,  8 

[*157]         *Cowen,  537 ;  Boyd  v.  McLean,  1  John.  Ch.  B.  682.  Clinan 

y.  Cook,  1  Scho.  &  Lef.  22.)    Part  payment  alone  does  not 

take  a  case  out  of  the  statute.    An  essential  injury  must 

result  from  not  executing  the  agreement  in  order  to  take 

the  case  out  of  the  statute.      (Prec.  in  Chan.  519 ;   Bice 

V.  Peet,  15  John.  608;  Botsford  y.  Burr,  2  John.  Ch.  B. 

405.)    Where  there  is  a  part  payment  of  money,  there  will 

be  a  resulting  trust  pro  tanto.    Here  was  a  fraud  committed 

by  Brown.    The  mortgagee  was  not  a  particeps  criminis. 

The  Chancellor: — A  preliminary  question  has  been 
raised  as  to  the  admissibility  of  the  testimony  of  Benjamin 
Coulter  as  a  witness  for  the  appellant  Coulter  purchased 
the  premises  in  dispute  with  full  knowledge  of  the  claim  of 
the  respondents.  He  was,  therefore,  liable  to  lose  the  pos- 
session of  the  property  which  he  had  purchased,  as  well  as 
the  purchase-money  which  had  been  paid,  if  the  plaintiffs  in 
the  court  below  succeeded  in  their  suit 

It  is  true,  he  took  a  bond  of  indemnity  from  Brown,  and 
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T. 

Lynch. 


the  decree  subsequently  made  in  the  cause  did  not  interfere  ****- 
with  his  right  to  retain  the  property.  Even  if  it  had  ap-  Brown 
peared  that  Brown  was  perfectly  solvent  and  able  to  indem-' 
nify  him,  it  is  doubtful  whether  that  would  have  made  him 
a  competent  witness ;  and  at  the  time  he  gave  his  testimony, 
he  could  not  know  that  the  plaintiffs  would  be  satisfied 
with  the  personal  responsibility  of  Brown.  I,  therefore, 
am  induced  to  think  the  order  of  the  circuit  court  suppress- 
ing the  testimony  was  correct ;  but  whether  it  was  or  was 
not  cannot  be  very  material,  as  that  testimony  could  not 
have  varied  the  conclusion  at  which  the  judge  arrived  in 
relktion  to  the  facts  of  the  case. 

From  the  testimony  in  the  case  it  is  satisfactorily  estab- 
lished, notwithstanding  the  denial  in  the  appellant's  answer, 
that  he  did  agree  to  bid  off  the  property  for  the  respond- 
ents, and  to  give  them  time  to  redeem  it,  they  paying  him 
the  legal  interest  of  the  money,  and  sixty  dollais  extra,  for 
his  trouble.  Such  an  agreement  could  be  no  fraud  upon 
the  holder  of  the  mortgage,  if,  as  the  appellant's  counsel  in- 
sists, *there  were  no  unfair  means  used  to  prevent  others  [*158] 
from  bidding  at  the  sale. 

The  respondents  were  not  personally  liable  for  the  pay- 
ment of  the  debt,  although  it  was  a  lien  on  their  farm.  If 
the  mortgagee  choose  to  let  it  be  bid  in  by  them,  or  by  any 
one  in  their  behalf,  for  less  than  its  real  value,  they  were 
perfectly  justifiable  in  procuring  some  one  to  bid  it  off  for 
them.  If,  on  the  other  hand,  the  defendant  represented 
truly  at  the  sale,  and  to  several  of  the  witnesses  at  other 
times,  that  the  holder  of  the  mortgage  had  agreed  it  might 
go  for  $1,500,  if  it  was  bid  off  for  the  Lynches,  they  were 
perfectly  justifiable  in  taking  any  means  in  their  power  to 
prevent  other  persons  from  bidding  over  that  sum  for  the 
property.  In  either  case  they  had  an  interest  in  the  prem- 
ises which  they  had  a  right  to  protect  and  preserve;  and  it 
would  have  been  a  gross  fraud  for  any  one  to  hold  out  to 
them,  under  such  circumstances,  that  he  was  bidding  off 
the  property  for  their  benefit,  when  he  in  feet  intended  to 
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1828.  appropriate  it  to  his  own  use.  If  the  appellant  did  in  feet 
Brown  bid  it  off  for  them,  under  the  agreement,  he  held  it  in  trust 
T  v-  for  them,  and  had  no  other  interest  in  it  than  that  of  a 
mortgagee,  to  secure  the  repayment  of  the  purchase-money, 
and  the  $60,  agreed  to  be  paid  him  for  his  trouble.  {Boyd 
v.  McLean,  1  John.  Ch.  R.  582.)  But  if  he  had  no  such 
intention,  and  did  not  in  feet  bid  off  the  property  in  trust 
for  them,  he  was  guilty  of  a  fraud  which  this  court  will 
relieve  against.  The  cases  referred  to  by  the  circuit  judge 
fully  establish  the  principle,  that  this  court  has  power 
to  relieve  against  such  fraud ;  and  the  means  to  be  employed, 
is  to  convert  the  person  who  has  gained  an  advantage  by 
means  of  his  fraudulent  act,  into  a  trustee  for  those  who 
have  been  injured  thereby.  [1] 

There  is  no  ground  for  the  objection  that  the  respondents 
have  rescinded  the  agreement  since  the  sale.  After  they 
ascertained  that  the  appellant  intended  to  defraud  them  of 
their  property,  they  did  indeed  endeavor  to  induce  him  to 
give  it  up,  by  circulating  reports  prejudicial  to  the  title. 
The  leases  insisted  on  by  him  were  executed  under  the  ad- 
vice of  their  neighbor,  without  any  intention  on  their  part 
to  relinquish  their  right ;  and  there  was  nothing  in  that  trans- 
1*159]  action  *which  could  bar  their  remedy.  The  supposition, 
that  they  ever  intended  to  give  up  their  right  to  redeem  the 
premises  on  account  of  any  defect  of  title,  is  contradicted 
by  the  fact  that  at  the  time  they  were  making  those  decla- 
rations they  were  in  pursuit  of  Brown  to  tender  him  the 
money,  and  he  was  keeping  out  of  the  way  to  avoid  them. 
I  am  satisfied  the  respondents  were  entitled  to  the  relief 
claimed  by  their  bill,  and  the  appellant's  counsel,  on  the 
argument,  waived  all  objection  to  the  particular  form  in 
which  the  relief  was  given,  by  decreeing  the  payment  of 
the  profits  made  by  the  sale  of  the  land  to  Coulter,  instead 
of  decreeing  a  reconveyance.  The  decree  of  the  equity 
court  must  therefore  be  affirmed  with  costs. 

[1]  Flagg  v.  Mann,  3  Sumner,  486;  Allen  v.  McPhenon,  1  Phil.  133;  6 
Beav.  469;  a  C,  1  H.  L.  Ca.  191 ;  Hill  on  Trustee*,  144,  n. 
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Marshall 


Marshall  and  others  v.  Barclay  and  others.  Barci** 

Under  the  act  of  Congress  of  the  2d  of  March,  1799,  the  United  States  are 
not  entitled  to  a  preference  in  the  payment  of  bonds  given  for  duties,  over 
the  general  creditors  of  the  debtor,  unless  the  debtor  is  actually  insolvent* 
and  his  insolvency  is  manifested  by  some  notorious  or  public  act 

To  entitle  the  United  States  to  this  preference,  on  account  of  a  voluntary  as- 
signment of  the  property  of  the  debtor  for  the  benefit  of  his  creditors,  it 
must  appear  that  the  assignment  was  of  all  the  property  of  the  debtor,  or 
was  made  with  a  view  to  defeat  the  claim  of  the  United  States. 

Where,  however,  a  debtor  is  actually  insolvent,  and  intending  to  assign  his 
whole  property,  first  makes  an  assignment  of  part  for  the  benefit  of  soma  v 

of  his  creditors,  and  afterwards  makes  another  assignment  of  the  residue 
of  his  property  for  the  benefit  of  his  remaining  creditors,  the  two  assign* 
ments  will  be  considered  as  one  transaction,  and  the  United  States  will  be 
entitled  to  a  preference. 

On  the  16th  July,  1816,  John  R.  Murray  and  William  Anga*  ft*. 
Ogden,  merchants  in  New  York,  became  insolvent,  and 
stopped  payment.  At  that  time,  they  owed  several  custom 
house  bonds  to  the  United  States,  which  Major  and  Gil- 
lespie had  signed  as  their  sureties.  Of  those  bonds,  a  part 
were  afterwards  paid  by  Major  and  Gillespie,  and  six  still 
remain  due  and  unpaid  to  the  United  States. 

On  the  7th  of  May,  1817,  Murray  and  Ogden  conveyed 
to  T.  L.  Ogden  and  B.  W.  Rodgers  the  bulk  of  their  real 
estate,  in  trust  for  the  equal  benefit  of  all  their  creditors; 
and  *on  the  17th  of  the  same  month,  the  United  States  re-  [#180] 
covered  judgments  against  them  and  their  sureties  on  the 
custom  house  bonds.  On  the  28th  of  January,  1818,  Mur- 
ray and  Ogden  assigned  all  the  rest  of  their  property  to 
W.  Bayard  and  H.  Barclay,  in  trust  for  their  creditors 
generally,  provided  they  should,  within  nine  months,  exe- 
cute releases  of  their  respective  demands,  and  the  dividends 
of  those  who  should  refuse,  to  be  paid  to  the  assignors ; 
and  on  the  11th  of  November,  1819,  they  executed  an  as- 
signment of  the  dividends  for  the  benefit  of  those  who  had 
not  released ;  provided  they  should  come  in  and  release 


y. 
Barclay. 
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M28.  prior  to  the  actual  payment  of  the  first  dividend  of  their 
estate.  In  July,  1820,  they  applied  for  the  benefit  of  the 
v  act  to  abolish  imprisonment  for  debt  in  certain  cases,  and 
in  October  thereafter  were  discharged,  and  assigned  all 
their  property  to  Bayard  and  Barclay,  who  were  appointed 
their  assignees  under  the  act ;  and  on  the  21st  December, 
1820,  T.  L.  Ogden  and  B.  W.  Rodgers,  together  with 
Murrray  and  Ogden,  by  an  instrument  which  recited  the 
previous  assignment,  for  the  more  prompt  and  easy  distri- 
bution of  the  funds  of  the  estate,  released  and  conveyed  to 
Bayard  and  Barclay,  the  assignees  under  the  act,  all  the 
property  that  had  been  conveyed  and  assigned  to  them  for 
the  benefit  of  the  creditors  of  Murray  and  Ogden  generally. 
In  January,  1821,  Major  and  Gillespie  assigned  all  their 
estate  to  the  complainants,  Marshall,  Schmidt  and  Selden, 
for  the  benefit  of  their  creditors,  and  shortly  thereafter, 
Gillespie  died  intestate. 

William  Ogden  is  dead,  and  the  bill  has  been  taken  pro 
confesso  against  his  administrator.  W.  Bayard  died  after 
he  had  answered  the  bill,  and  it  has  been  revived  against 
his  executors.  Henry  Barclay,  the  surviving  trustee,  has 
paid  into  court  $12,650,  and  has  in  his  hands  a  further  sum 
belonging  to  the  estate. 

B.  Robinson,  for  complainants. 

T.  L.  Ogden,  for  defendants. 

J.  Duer,  district  attorney,  for  U.  S. 

The  Chancellor  : — The  question  presented  for  the  court 
to  determine  is,  whether,  under  the  act  of  the  2d  of  March, 
[*161]  *1799,  the  United  States,  and  the  complainants  as  the  as- 
signees of  Major  and  Gillespie,  are  entitled  to  a  preference 
in  payment  of  the  amount  of  the  bonds  which  are  still  due 
to  the  United  States  and  those  paid  by  the  sureties,  over 
the  general  creditors  of  Murray  and  Ogden.    By  the  65th 
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section  of  that  act,  (1  Graydon's  Dig.  178,)  the  United       1828, 
States  are  entitled  to  a  priority  of  payment,  on  bonds  for     Marshall 
duties,  in  all  cases  of  insolvency,  or  where  any  estate  in  the     Back- 
hands of  executors,  administrators  or.  assignees,  shall  be 
insufficient  to  pay  all  the  debts  due  from  the  deceased.    In 
another  part  of  the  same  section  it  is  declared,  that  the 
cases  of  insolvency  therein  mentioned  shall  be  deemed  to 
extend  to  cases  in  which  a  debtor,  not  having  sufficient 
property  to  pay  his  or  her  debts,  shall  have  made  a  vol- 
untary assignment  thereof  for  the  benefit  of  his  or  her 
creditors. 

In  Prince  v.  Barlleii}  (8  Cranch.  Rep.  431,)  the  Supreme 
Court  of  the  United  States  decided,  that  to  give  a  preference, 
it  must  not  only  appear  that  their  debtor  was  actually  in- 
solvent, but  that  such  insolvency  should  have  been  mani- 
fested by  some  notorious  or  public  act;[l]  as  that  he  had 
made  a  voluntary  assignment  of  his  property  for  the  bene- 
fit of  his  creditors,  or  that  his  property  had  been  attached 
as  the  effects  of  an  absconding,  concealed  or  absent  debtor. 
In  that  case,  although  the  debtor  was  actually  insolvent, 
and  his  property  had  been  attached  by  a  particular  creditor 
to  satisfy  his  private  debt,  agreeably  to  the  laws  of  Massa- 
chusetts, it  was  held,  that  the  United  States  were  not  enti- 
tled to  any  priority,  and  that  the  attaching  creditor  had  a 
lien  on  the  property  attached,  which  could  not  be  defeated 
by  the  process  subsequently  issued  in  behalf  of  the  United 
States.  And  in  the  case  of  The  United  States  v.  Hooe,  (3 
Cranch,  73,)  the  same  court  decided,  that  to  give  a  priority 
on  account  of  the  voluntary  assignment  of  the  property  of 
the  debtor  for  the  benefit  of  his  creditors,  it  must  appear 
that  it  was  an  assignment  of  all  the  property  of  the  debtor, 
or  that  it  was  made  for  the  purpose  of  evading  the  claim 

[1]  United  Statesv.  Munroe,  5  Mason,  572 ;  United  States  v.  Rowland,  4 
Wheaton,  108 ;  United  States  v.  Bank  of  (he  United  States,  5  Rob.  (La.)  262; 
Dias  v  Bouchard,  10  Paige,  445;  Canard  v.Atlantic  Ins.  Co.,  1  Peters,  386  ; 
Story,  J.,  id.  439. 
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1828-  of  the  United  States.  (See,  also,  Thdusson  v.  Smith,  1  Pe- 
Marahall  ters'  C.  C.  R.  195 ;  United  States  v.  King,  Wallace's  R.  18.) 
j^^  *In  the  case  of  Downing  v.  Kintadng,  (2  Serg.  &  Rawle'a 

R.  826,)  it  was  decided,  that  where  a  man,  who  was  actually 
insolvent^  and  has  stopped  payment,  and  with  a  view  of 
assigning  his  whole  property,  made  an  assignment  of  a  part, 
for  the  benefit  of  some  of  his  creditors,  and  afterwards  made 
an  assignment  of  the  residue,  for  the  benefit  of  his  other 
creditors,  the  two  assignments  were  to  be  taken  together, 
and  considered  as  one  transaction,  and  that  the  United 
States  were  entitled  to  a  priority.  That  case  was  undoubt- 
edly decided  on  the  principle  that  the  intention  of  the 
debtor,  at  the  time  he  made  the  first  assignment,  was  to 
transfer  the  whole  of  his  property  for  the  benefit  of  his 
creditors ;  and  the  circumstance,  that  the  assignments  were 
in  separate  instruments,  and  executed  on  different  days,  was 
not  permitted  to  change  the  rights  of  the  parties  from  what 
they  would  have  been  if  the  assignments  had  been  executed 
at  the  same  time  and  by  a  single  instrument. 

In  the  case  before  me,  if  I  could  come  to  the  conclusion 
that  it  was  the  intention  of  Murray  and  Ogden  to  assign  all 
their  property  for  the  benefit  of  their  creditors,  at  the  time 
they  assigned  their  real  estate  to  Ogden  and  Rodgers,  it 
would  come  within  the  principle  decided  in  the  case  of 
Downing  vf  Kinteing.  But  there  is  no  evidence  of  any  such 
intent  in  this  case.  I  do  not  find  it  alleged  in  the  com- 
plainants7 bill ;  and  the  answer  of  Murray  to  that  part  of 
the  bill  which  charges  the  assignment  to  have  been  made 
for  the  purpose  of  defeating  the  judgments,  expressly  de- 
nies, that  at  that  time  they  knew  or  believed  the  firm  was 
insolvent  That  there  could  not  have  been  any  intention 
of  defeating  the  priority  of  the  United  States,  appears  from 
the  answers  of  Murray  to  the  original  bill,  and  to  the  bill 
of  revivor  and  supplement,  in  which  he  swears,  that  at  the 
time  of  the  first  assignment,  he  supposed  they  had  made 
ample  provision  for  the  payment  of  all  the  bonds  due  from 


Barclay. 
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fkem  for  duties,  and  for  wlych  Major  and  Gillespie  were       1828. 
holden  as  sureties.  ifarahair"" 

I  have,  therefore,  brotight  myself  to  the  conclusion,  that  ▼- 
the  assignment  of  the  real  estate  to  Ogden  and  Sodgers  did 
not  entitle  the  United  States,  or  Major  and  Gillespie,  to  a 
priority,  and  that  the  subsequent  assignments  cannot  alter 
the  rights  of  the  parties  in  respect  to  that  fund.  By  the 
assignment  *of  the  lands  of  Murray  and  Ogden  to  trustees,  [*168] 
for  the  benefit  of  all  their  creditors,  those  creditors  did  not 
obtain  a  general,  but  a  specific  lien  oft  the  lands  conveyed* 
for  the  payment  of  their  debts,  and  whfch  could  not  be 
divested  by  any  subsequent  act  of  their  debtors.  As  to 
the  property  assigned  to  Bayard  and  Barclay  on  the  28th 
Of  January,  1818,  and  in  October,  1820,  there  can  be  no 
doubt  of  the  right  of  the  United  States  to  a  priority,  or  of 
the  right  of  the  complainants,  so  far  as  the  bonds  have 
been  paid  by  Major  and  Gillespie,  or  either  of  them.  For 
the  purpose  of  ascertaining  the  rights  of  the  respective  par- 
ties, it  will  be  necessary,  in  addition  to  the  accounts  directed 
to  be  taken  by  the  order  of  the  1st  of  April,  1828,  that  an 
account  should  be  taken  of  the  several  persons  who  were 
creditors  of  Murray  and  Ogden  at  the  time  of  the  assign- 
ment of  the  real  estate,  and  of  the  amount  that  is  now  due 
to  each,  including  the  amount  due  to  the  United  States  on 
the  unpaid  bonds  and  the  amount  which  is  due  to  the  com- 
plainants as  assignees  of  Major  and  Gillespie,  and  distin- 
guishing in  that  account  between  what  is  due  on  account 
of  bonds  paid  by  Major  and  Gillespie,  and  what  is  due  on 
account  of  any  other  dealings  between  them  and  Murray 
and  Ogden.  And  the  Master  must  deduct  from  the  amount 
paid  by  Major  and  Gillespie  towards  the  custom  houso 
bonds,  any  sums  which  were  received  by  them  on  account 
of  funds  or  property  placed  in  their  hands  specifically  for 
the  purpose  of  being  applied  to  the  payment  thereof  On 
the  coming  in  and  confirmation  of  the  master's  report, 
wider  the  order  of  the  1st  of  April  last,  and  under  the  da* 
one  now  to  be  entered,  »  proportional  part  of  the  ooste  of 

Tol.  L  ,  12 
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1828.       all  the  parties  to  this  suit,  must  be  paid  out  of  the  funds  in 
Noble      the  hands  of  the  assignees  arising  from  the  first  assignment, 

wion.  an^  *^e  res^ue  out  °f  the  ^un(^  arifling  fr°m  the  other  as- 
signments. The  fund  arising  from  the  first  assignment 
must  then  be  distributed  ratably  among  the  creditors  for 
whose  benefit  the  assignment  was  made,  including  the 
United  States  and  the  complainants.  And  out  of  the  funds 
in  the  hands  of  the  assignees  arising  from  the  other  assign- 
ments, the  United  States  will  be  entitled  to  a  priority  in 
payment,  for  the  balance  which  may  be  due  them,  and 
[*164]  which  shall  not  be  paid  out  of  *the  funds  arising  from  the 
first  assignment.  The  assignees  of  Major  and  Gillespie 
will  next  be  entitled  to  be  paid  out  of  the  same  the  balance 
due  on  account  of  the  surety  bonds,  which  they  have  not 
received  out  of  the  other  fund.  After  that,  if  any  thing 
remains,  the  creditors  generally  will  be  entitled  to  payment 
out  of  the  same  ratably,  and  including  any  balance  that 
may  still  be  due  to  the  assignees  of  Major  and  Gillespie,  on 
any  other  account  than  that  of  the  custom  house  bonds. 


Noble  and  Others  v.  Wilson  and  Others. 

The  answers  of  all  the  defendants  in  a  suit  musLbe  perfected  before  an  in- 
junction will  be  dissolved,  provided  all  the  defendants  are  implicated  in 
the  same  charge,  and  the  complainant  has  taken  the  requisite  steps  to 
compel  the  answers. 

And  where  exceptions  to  the  answer  of  one  of  the  defendants  are  submitted 
to,  if  the  exceptions  go  to  the  merits,  an  injunction  will  not  be  dissolved. 

The  same  rule  holds  where  the  exceptions  are  allowed  by  the  master. 

If  the  exceptions  to  the  answer  have  not  been  submitted  to  by  the  defend- 
ant, nor  allowed  by  the  master,  the  court  will  look  into  them  to  see  they 
are  not  frivolous. 

If  frivolous,  they  will  furnish  no  objection  to  a  motion  to  dissolve  an  injunc- 
tion. 

Where  there  is  one  general  exception  to  the  master's  report,  embracing  all 
the  exceptions  allowed  by  him,  and  the  master,  in  allowing  the  exception* 
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wu  right  as  to  any  of  them,  this  general  exception  to  the  master's  report        18S8. 
will  be  overruled.  NoWe 

T. 

The  plamtifla  as  judgment  and  execution  creditors  of  Wilson. 
Samuel  Wilson,  the  elder,  filed  their  bill  against  him  and  AD8Mt6tiL 
the  other  defendants,  charging  that  he  had  fraudulently 
transferred  his  property  to  the  other  defendants,  seek- 
ing a  discovery  of  the  fraud,  and  praying  an  injunction  to 
restrain  them  from  selling  or  incumbering  the  property. 
To  the  answer  of  three  of  the  defendants  the  plaintifls  ex- 
cepted, and  those  exceptions  were  submitted  to.  To  the 
answer  of  the  other  three  defendants  exceptions  were  also 
taken,  which,  on  reference  to  a  master,  were  allowed ;  but 
those  defendants  excepted  to  the  report  of  the  master.  The 
motion  to  dissolve  the  injunction  and  the  argument  on  the 
exceptions  were  heard  together. 

*P.  Buggies,  for  the  complainants.  [*166] 

J.  Smith,  for  the  defendants. 

The  Chancellor  : — The  answer  of  all  the  defendants 
must  be  perfected  before  the  injunction  will  be  dissolved, 
provided  they  are  all  implicated  in  the  same  charge,  and 
the  complainant  has  made  use  of  due  diligence  to  get  in 
their  answers.  In  such  cases,  the  exceptions  to  the  answer 
of  one  of  the  defendants  submitted  to,  is  a  good  answer  to 
a  motion  to  dissolve  the  injunction,  if  those  exceptions  go 
to  the  merits  of  the  case  on  which  the  injunction  rests. 
The  same  rule  must  also  be  applied  to  the  case  of  excep- 
tions allowed  by  a  master,  although  the  defendant  has  ex- 
cepted to  the  master's  report.  [1]    K  the  exceptions  have  not 

1]  DepysUr  v.  Graves,  2  John.  Ch.  148 ;  Vandervort  v.  WiOiams,  1  Clark. 
377.  This  rule  is  not  inflexible ;  it  has  its  limitations  and  qualifications. 
One  important  one  is,  that  the  plaintiff  must  have  taken  the  requisite  steps 
to  compel  an  answer  from  all  the  defendants;  MaUett  v.  Weybosset  Bank,  I 
Barb.  8.  0.  R.  217 ;  Lubcr  y.  Hess,  6  Paige,  85.  So,  where  the  defendantson 
whom  the  real  gravamen  resto  have  fully  answered.;  especially  where  the 
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T. 


been  submitted  to  by  the  defendant,  or  allowed  by  a  maa- 
Hoble  ter,  they  are  no  answer  to  the  motion,  and  the  court  will 
look  into  them,  and  see  that  they  are  not  frivolous.  K  they 
have  been  allowed  by  the  court,  or  a  master,  or  have  been 
submitted  to,  the  injunction  will  not  be  dissolved  until  the 
answer  is  perfected,  unless  the  court  is  fully  satisfied  that 
the  answer  to  them  cannot  have  any  possible  bearing  on 
the  question  of  dissolution. 

In  this  case  the  defendants  are  all  implicated  in  a  charge 
of  fraud ;  the  exceptions  seek  a  more  full  discovery  of  the 
evidence  thereof;  three  of  the  defendants  admit  the  excep- 
tions to  their  answer  to  be  well  taken,  by  submitting  to 
answer  them ;  and  the  master  has  reported  in  favor  of  the 
exceptions  to  the  answer  of  the  other  defendants.  In  ad- 
dition to  this,  the  answers,  as  they  now  stand,  do  not  re- 
move all  suspicion  of  fraud  in  relation  to  the  transactions 
referred  to  in  the  bill.  The  motion  to  dissolve  the  injunc- 
tion is  therefore  Tefused  with  costs. 

I  have  looked  into  the  bill,  the  answer  of  James  and 
Daniel  Wilson  and  Samuel  Wilson,  jun.f  and  the  excep- 
tions to  that  answer,  and  am  satisfied  that  all  the  excep- 
tions are  well  taken  except  the  second.  As  to  that  excep- 
tion, that  there  is  no  charge  in  the  bill  to  justify  the  inter- 
rogatory on  which  it  is  founded.  The  master's  report  on 
the  exceptions  is  therefore  confirmed,  except  as  to  the 
[*166]  second  exceptions ;  and  the  "defendants  must  pay  the  costs 
of  the  other  exception  to  their  answer,  and  of  the  hearing 
before  the  master. 

There  is  one  general  exception  to  the  master's  report, 
embracing  all  the  exceptions  allowed  by  the  master.  In 
eight  out  of  the  nine  exceptions  allowed  by  the  master,  it 
appears  the  report  was  right ;  and  according  to  the  decision 

en-defendant  is  a  non-resident  Id.  This,  in  the  text  role,  is  applicable  only 
Where  the  injunction  has  been  properly  granted.  Id.  And  the  rule  is  relaxed 
where  the  parties  not  answering,  are  mere  formal  parties ;  Biggins  v.  Wood- 
ward,  Hopk.  342. 
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of  the  Master  of  the  Rolls,  in  Hodges  v.  Solomons,  (1  Cox.       ***** 
Ca.  249,)  this  exception  to  the  report  must  be  overruled 

But  I  think  it  reasonable  to  modify  the  report  in  the 
manner  above  stated ;  and  the  defendants  must  pay  to  the 
complainants  the  full  costs  of  the  hearing  on  the  exception. 


Fabre  and  Wife  v.  Coldest. 

One  of  two  devisees  cannot  ffle  a  bill  for  an  account  against  one  of  two  exe- 
cutors, where  the  executor*,  by  the  will,  have  the  charge  of  the  real  estate, 
without  making  the  other  devisee  and  executor  parties. 

Where  the  husband  applies  to  a  court  of  equity  for  the  control  of  bis  wife's 
property,  the  court  will  protect  her  interests,  and  make  such  a  decree  as  if 
most  for  her  benefit. 

The  complainants'  bill  stated,  among  other  things,  that  August  *5th. 
the  defendant  was  the  only  acting  executor  of  Anthony 
Marshall,  late  of  the  city  of  New  York,  who  died  in  Jan- 
uary, 1811,  leaving  two  daughters,  Rosalia,  one  of  the  com- 
plainants here,  and  Catherine.  That  by  the  will  of  the 
said  Anthony,  his  executors  were  directed  to  take  charge 
of  the  maintenance  and  education  of  his  said  children,  until 
they  should  attain  the  age  of  21  years;  the  expenses  of 
which  were  to  be  paid  out  of  the  rents  and  profits  of  his 
real  estate.  He  also  directed  that  his  just  debts  and  funeral 
expenses,  together  with  two  annuities  of  small  amount, 
should  be  first  paid  out  of  his  estate,  and  devised  the  residue 
to  his  two  daughters,  to  be  equally  divided  between  them 
when  they  should  attain  the  age  of  21  years :  and  in  case 
of  the  death  of  either  under  age,  and  without  leaving  law- 
ful issue,  the  proportion  of  such  deceased  child  to  go  to  the 
survivor.  That  on  the  9th  of  February,  1828,  Rosalia  was 
married  to  Edward  Fabre ;  since  which  time,  the  defend- 
ant has  *neglected  and  refused  to  pay  or  advance  any  thing  [*167] 
towards  her  support  or  maintenance.    That  she  will  be  21 
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1M&  years  old  on  the  18th  day  of  May,  1829.  That  the  only 
Fabre  charge  now  upon  said  estate  is  an  annuity  of  $250,  and  a 
Golden.  8um  8Ufficient  f°r  fae  support  and  maintenance  of  Rosalia 
and  Catherine.  The  bill  prayed  for  relief,  by  decreeing  a 
discovery  of  the  value  of  said  real  estate ;  of  what  it  con- 
sists, what  the  rents,  issues  and  profits  of  the  same  are,  and 
have  been ;  and  that  the  complainants  may  be  allowed  out 
of  the  same,  after  deducting  the  annuity  of  $250,  one-half 
of  the  residue,  from  the  9th  day  of  February,  1828,  to  the 
18th  of  May,  1829,  and  for  general  relie£ 

The  answer  admitted  the  material  allegations  in  the  bill; 
but  the  defendant  further  stated,  that  the  personal  property 
of  the  testator  was  insufficient  to  pay  his.  debts ;  and  that, 
by  an  order  of  this  court,  they  had  been  authorized  and  di- 
rected to  apply  so  much  of  the  rents  and  profits  of  the  real 
estate  as  was  not  necessary  for  the  support,  maintenance  and 
education  of  the  daughters,  and  payment  of  the  annuities, 
to  satisfy  those  debts;  that  there  was  still  an  outstanding 
judgment,  against  the  executors,  unsatisfied ;  that  as  there 
were  cross  remainders,  in  case  either  of  the  children  should 
die  before  twenty-one  without  issue,  he  was  advised  that  it 
would  be  unsafe  to  pay  to  the  complainants  one-half  of  the 
rents  and  profits  before  Rosalia,  the  wife,  arrived  at  the  age 
of  twenty-one.  And  he  submitted  himself  to  the  court  for 
advice  and  direction. 

The  Chancellor  : — There  is  no  averment  in  the  bill,  or 
admission  in  the  answer,  that  the  husband  is  not  amply  able 
to  provide  for  the  support  and  maintenance  of  his  wife ;  or 
that  she  needs  any  part  of  the  rents  and  profits  of  the  real 
estate  in  the  hands  of  the  executors  and  trustees  for  that 
purpose.  She  has  no  legal  claim  to  any  thing  beyond  that, 
until  she  is  of  age ;  and  the  executor  would  be  unsafe  in 
paying  it  to  her.  Catharine  has  a  contingent  interest  in  the 
fund ;  the  whole  will  belong  to  her  if  Rosalia  should  die 
under  age  without  issue,  and  no  decree  can  be  made  in  favor 
of  the  complainants  without  making  Catharine  a  party. 
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Neither  ♦would  it  be  proper  to  direct  an  account  in  this       1M8- 
case,  except  she  were  a  party,  together  with  the  other  exe-      Candler 
cutor  who  has  acted  under  the  will.  pj^ 

Whenever  the  husband  applies  to  get  the  control  of  his 
wife's  property  through  the  medium  of  a  court  of  equity, 
especially  if  the  wife  is  an  infant,  the  court  will  look  to  her 
interests,  and  make  such  a  decree  as  is  most  for  her  benefit 

In  this  case,  if  the  husband  is  able  to  provide  for  and 
support  his  wife,  her  substantial  interest  requires  that  the 
income  of  the  property  should  be  applied  to  the  payment 
of  the  unsatisfied  judgment,  agreeably  to  the  former  order 
of  this  court ;  so  that  she  may  receive  the  property  when 
she  becomes  of  age,  unincumbered  and  free  from  all  claims 
against  it. 

The  bill  must  be  dismissed  with  costs;  but  without 
prejudice  to  the  right  of  the  complainants  to  call  for  an  ac- 
count, &c.,  when  the  wife  is  of  age. 


Candler  v.  Pettit  and  othebs. 

Han  original  bill  is  wholly  defective,  and  there  is  no  ground  for  proceeding 
upon  it,  it  cannot  be  sustained  by  filing  a  supplemental  bill,  founded  upon 
matters  which  have  subsequently  taken  place. 

Facts  which  existed  before  the  filing  of  the  original  bill,  should  be  inserted 
therein  by  way  of  amendment 

But  if  the  original  bill  was  sufficient  for  one  kind  of  relief  and  facta  after- 
wards occur  which  entitle  the  complainant  to  other  or  more  extensive  re- 
lief; he  may  have  such  relief  by  setting  out  the  new  matter  in  a  supple- 
mental bilL 

After  a  party  has  proceeded  to  judgment  and  execution  at  law,  he  may,  by 
the  aid  of  a  court  of  equity,  reach  property  in  the  hands  of  a  third  person, 
which  was  not,  in  itself,  liable  to  execution. 

An  injunction  in  such  case  will  also  be  granted,  to  prevent  the  defendant 
from  disposing  of  his  property,  after  an  execution  has  been  issued  and  re- 
turned unsatisfied. 

The  complainant  filed  his  bill,  setting  forth  among  other  Antfllrt  tMl 
things,  the  pendency  of  a  suit  in  his  favor  against  the  de- 
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1W#r  fezujant  at  law,  aud  praying  an  injunction  and  we  03000! 
^Cgtftoj"  ~  Both  were  granted  by  the  master ;  but  the  injunction  waa 

p^  *aftec«rards  dissolved  by  the  Chancellor,  on'  the  ground 
that  the  complainant  was  not  entitled  to  an  injunction,  to 
stay  the  defendant  from  disposing  of  his  property  until  an 
execution  had  been  issued  and  returned  unsatisfied.  The 
complainant  having  proceeded  to  judgment  and  execution 
at  law,  filed  his  supplemental  bill,  stating  those  facts,  and 
prayed  an  injunction ;  on  which  the  court  granted  a  rule 
upon  the  defendants,  to  show  cause  why  the  injunction 
should  not  be  granted,  and  allowed  a  temporary  injunction 
in  the  meantime, 

George  BrinckerJioff,  for  the  defendants,  showed  cause, 
and  contended,  among  other  things,  that,  as  there  was  no 
ground  for  the  suit,  at  the  time  of  filing  the  original  bill, 
the  plaintiff  could  not  collect  the  supplemental  bill  with  it, 
so  as  to  sustain  the  injunction  on  the  facte  which  had  sub- 
sequently occurred. 

JR.  Sedgwick,  contra. 

The  Chancellor  : — If  the  original  bill  is  wholly  de- 
fective, so  that  no  valid  decree  could  be  made  thereon,  the 
party  cannot,  by  filing  a  supplemental  bill,  founded  upon 
matters  which  have  subsequently  taken  place,  sustain  the 
proceedings  originally  commenced. 

If  the  facts  existed  before  the  filing  of  the  original  bill, 
they  should  be  inserted  therein  by  way  of  amendment. 
And  if  the  complainant  had  no  ground  for  the  proceedings 
originally,  he  should  file  a  new  bill,  showing  a  case  which 
will  then  entitle  him  to  equitable  relief.  But  if  his  original 
bill  was  sufficient  to  entitle  him  to  one  kind  of  relief  and 
facte  subsequently  occur  which  entitle  him  to  other  or 
more  extensive  relief,  he  may  have  such  relief  by  setting 
out  such  new  matter  in  the  form  of  a  supplemental  bill. 

In  this  case,  the  original  bill  was  sustainable  on  the 
ground  that  the  bail  had  become  insolvent*  and  that  there 
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was  p&flfcient  shown  to  authorize  the  issuingof  the  ne exeat,       x^9« 
(Porter  v.  Spencer,  2  John.  Ch.  R.  169.)    In  such  cases  the      Center 
party  is  not  confined  to  the  temporary  relief  sought,  but  the      p^ 
court,  having  gained  jurisdiction  of  the  cause  for  the  pur- 
pose* of  such  temporary  relief  may  retain  it  generally.         [*170] 
(Per  Spencer,  Justice,  in  Rathbone  v.    Warren,  10  John. 
Eep.  596.) 

The  supplemental  bill  is  therefore  properly  filed ;  and  I 
think,  on  the  facts  disclosed,  the  complainant  is  entitled  to 
the  special  relief  prayed  for  in  the  supplemental  bill.  The 
cases  of  ffaddan  v.  Spader,  in  the  Court  of  Errors  of  this 
state,  (20  John.  Eep.  564,)  and  Thylor  v.  Jones,  (2  Atk. 
Eep.  600,)  and  JEdgdl  v.  Haywood  &  Dawe,  (3  Atk.  352T)  in 
the  English  Court  of  Chancery,  show,  that  after  a  party 
has  proceeded  to  judgment  and  execution  at  law,  he  may  by 
the  aid  of  a  court  of  equity  reach  property  in  the  hands  of 
a  third  person  which  was  not  in  itself  liable  to  execution. 
I  have  recently  bad  occasion  to  declare,  in  a  case  which 
was  before  me  in  the  Equity  Court  of  the  fourth  circuit, 
that  "  Every  person  should  be  permitted  to  exercise  the 
most  liberal  and  extended  discretion  as  to  the  time  and 
manner  of  disposing  of  his  property,  vesting  the  proceeds 
thereof,  and  of  collecting  his  debts ;  provided  he  exercises 
that  discretion  fairly  and  honestly  in  reference  to  theequit* 
able  rights  of  his  creditors  to  be  paid  out  of  the  same,  and 
without  any  view  or  intention  of  delaying,  hindering  or 
preventing  them  from  obtaining  their  lawful  dues  and  de- 
ifcands.  But  vhenever  he  exceed?  these  limits  of  his  legi- 
timate authority  and  power  over  hi*  property  and  funds  j 
whenever  there  is  reason  to  believe  he  has  exercised  that 
power  with  intent  to  delay,  hinder  or  defraud  those  who 
have  a  claim  upon  that  property  and  those  funds  for  the 
satisfaction  of  their  just  demands,  such  exercise  of  power 
becomes  unconscientious  and  unequitable ;  and  a  court  of 
equity  will  then  control  and  regulate  its  exercise,  in  such  a 
manner  as  to  compel  him  to  do  justice  to  his  creditors 
Such  an  wQonswntiQua  wercire  of  power  by  the  debtor, 
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1828.       is  a  fraud  upon  the  creditor."    (Opinion  in  Weed  &  Marvin 
Clark       V.  Pierce  <k  others.) 

£24^.  The  rule  for  an  injunction  in  this  case  must  be  made  ab- 

solute. 


[*171]  *Clabk  and  others  v.  Fisher  and  othkbs. 

A  person,  to  be  capable  of  making  a  will,  must  be-  possessed  of  a  sound  and 
disposing  mind  and  memory,  so  as  to  be  able  to  make  a  testamentary  dis- 
position of  his  property  with  sense  and  judgment,  in  reference  to  the  situ- 
ation and  amount  of  such  property  and  the  relative  claims  of  the  different 
persons  who  are  or  might  be  the  objects  of  his  bounty. 

Where  the  derangement  or  loss  of  the  powers  of  mind  some  time  previous  to 
the  making  of  the  will  is  established,  it  devolves  upon  the  party  who  seeks 
to  maintain  the  will  to  show  that  such  incapacity  had  ceased  at  the  time 
it  was  executed. 

In  forming  an  opinion  of  the  state  of  the  testator's  mind,  it  is  proper  to  take 
into  consideration  the  reasonableness  of  the  will  in  reference  to  the  amount 
of  has  property  and  the  situation  of  his  relatives. 

Whenever  a  person,  whose  mind  is  imbecile  from  disease,  is  induced  by  fraud, 
imposition,  or  undue  influence,  to  make  a  testamentary  disposition  of  his 
property  different  from  what  he  would  have  done  in  the  rail  -possession  of 
his  faculties,  the  same  will  be  sqt  aside. 

Surrogates,  having  exclusive  jurisdiction  in  relation  to  the  proof  of  wills  of 
personal  property,  must  determine  all  questions  of  fraud,  imposition  and 
undue  influence  in  procuring  such  wills,  as  well  as  the  general  question  of 
the  capacity  of  the  testator. 

August  26th.  This  was  an  appeal  from  the  sentence  and  decree  of  the 
surrogate  of  Kings  county.  A  statement  of  the  case  is  con- 
tained in  the  opinion  of  the  Chancellor. 

Wm.  Kent  and  D.  B.  Ogden,  for  the  appellants: — The 
testator  had  not  sufficient  capacity  to  make  a  will.  His 
mind  was  so  enfeebled  as  to  render  him  an  easy  prey  to 
fraud  and  imposition.  The  possession  of  memory  alone  is 
not  sufficient  to  capacitate  a  person  to  dispose  of  his  prop- 
erty by  will ;  he  must  know  all  his  relations,  their  claims 
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upon  his  bounty,  and  the  extent  of  his  property,  so  as  to  1828. 
be  able  to  make  a  judicious  disposition.  He  must  have  a  Clark 
sound  and  disposing  mind  and  memory,  so  as  to  be  able  to 
make  a  will  with  understanding  and  reason.  (Swinb.  on 
Wills,  part  2,  sec.  8 ;  Moore's  R  759 ;  Marquis  of  Win- 
Chester's  case,  part  6,  vol.  8,  Coke's  R.  28,  a.)  More  mind 
is  required  in  making  a  testament  than  a  contract.  (2 
Evans'  ed.  of  Pothier  on  Oblig.  589.)  The  testator  pre- 
sents a  case  of  a  broken  down,  enfeebled,  expiring  intellect; 
of  a  mind  reduced  to  second  childhood,  with  some  little 
glimmering  of  reason  remaining.  After  the  mind  is  gone 
in  old  men,  memory  often  remains;  and  garrulity  is  *even  [*172] 
evidence  of  the  departure  of  reason.  It  is  incumbent  upon 
the  respondents  to  show  a  capacity  in  the  testator  to  make 
a  will  at  the  time  he  executed  the  one  in  dispute ;  it  hav- 
ing been  established  that  he  was  incapable  at  a  time  pre- 
vious thereto.  (1  Phil.  R  585,  567,  570;  4  Cowen's  R 
287.)  There  was  in  this  case  a  conspiracy  to  obtain  the 
will  from  the  testator.  He  was  induced  to  make  it  through 
the  undue  influence  of  his  wife.  A  palpable  fraud  was 
committed  in  imposing  upon  him  the  beggar  girl  as  hia 
niece.    The  rule  applies,  falsus  in  uno,  Jalsus  in  omnibus. 

D.  S.  Jones  and  P.  A.  Jay,  for  the  respondents : — Only 
collateral  relatives  contest  this  will.  The  wife  of  the  testa- 
tor has  no  interest  in  sustaining  it.  Her  share  of  the  estate 
will  be  increased  by  setting  it  aside.  The  disease  of  the 
testator  only  affected  his  body  and  not  his  mind.  The  evi 
dence  as  to  his  capacity  is  mere  matter  of  opinion.  The 
court  should  not  rely  upon  the  opinions  of  the  witnesses, 
but  upon  the  facts  upon  which  they  found  their  opinions. 
Opinions,  in  a  case  like  this,  always  vary.  The  difference 
arises  ijrom  the  different  opportunities  the  witnesses  have  of 
seeing  the  testator,  and  from  their  different  abilities.  (Kin- 
lysidev.  Harrison,  2  Phil.  R  454.)  The  same  mind  is  re- 
quired in  making  contracts  as  testaments.  (1  Shep.  Touch. 
408.) 
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l$2&  The  Chancellor  :-^This  cause  comes  before  this  court 

Gltrk  on  an  appeal  from  a  sentence  and  decree  of  the  surrogate 
of  Kings  county,  allowing  and  admitting  to  probate  an  in* 
strument  propounded  by  the  respondents  as  the  last  will 
and  testament  of  John  Fisher,  late  of  Brooklyn,  deceased. 
The  two  Mrs.  Clarkes  are  the  nieces  and  next  of  kin  of  the 
deceased,  who  left  a  large  real  and  personal  estate.  He 
died  in  May  or  June,  1827,  being  then  about  80  years  of 
age.  About  four  years  previous  to  his  death,  and  about 
one  year  before  the  death  of  his  first  wife,  he  had  an  apo- 
plectic fit,  which  terminated  in  paralysis,  and  continued 
until  his  death.  He  was  confined  to  his  bed  for  the  four 
years,  but  was  able  to  ride  out  a  few  times,  being  helped 
into  the  carriage.  His  speech  was  much  impaired,  but  he 
was  at  times  able  to  make  himself  understood  by  those  who 
[*178]  were  well  acquainted  with  him.  In  the  fall  of  *1824,  he 
was  married  to  Diana  Bapelje,  the  respondent,  a  sister  of 
his  first  wife.  The  will  in  controversy  was  executed  in 
May,  1827,  shortly  before  his  death ;  and  he  thereby  gave 
all  his  property,  real  and  personal,  to  his  wife,  in  fee ;  but 
afterwards,  jn  the  same  will,  he  gave  one-fourth  of  his  prop- 
erty, after  the  death  of  his  wife,  to  a  supposed  daughter  of 
his  deceased  brother,  Lawrence  Fisher,  and  the  annual  in- 
terest thereon  for  her  education,  and  the  remaining  three- 
fourths  to  the  heirs  of  Eleanor  Clarke,  Maria  Clarke,  Ann 
Smith  and  Isaac  Bapelje.  The  respondents  were  made  ex- 
ecutrix and  executor,  with  a  general  power  to  sell.  Law- 
rence Fisher,  in  fact,  died  without  issue ;  and  the  pretended 
nieoe  was  a  child  which  his  widow  had  stolen  from  the 
alms  house,  and  claimed  as  her  own. 

The  appellants  insist  that  the  testator  was  incompetent 
to  make  a  will,  or  if  not  wholly  incompetent,  that  the  same 
was  procured  by  fraud  and  imposition,  and  by  taking  an 
undue  advantage  of  his  situation.  Between  fifty  and  sixty 
witnesses  were  examined  to  these  questions  by  the  different 
parties  before  the  surrogate. 
The  general  principles  of  law  in  relation  to  the  capacity 
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of  a  person  to  make  a  will,  are  well  understood.  He  must  *8gB- 
be  of  sound  and  disposing  mind  and  memory,  so  as  to  be  Clark. 
capable  of  making  a  testainentary  disposition  of  his  prop- 
erty with  sense  and  judgment,  in  reference  to  the  situation 
and  amount  of  such  property  and  to  the  relative  claims  of 
the  different  persons  who  are  or  might  be  the  objects  of  his 
bounty.[l]  (Marquis  of  Winchester's  case,  6  Coke's  R  23. 
Den  v.  Johnson,  2  South.  Kep.  458.)  But  the  great  diffi- 
culty which  generally  exists,  is  in  applying  these  principles 
to  the  testimony  in  each  particular  case.  The  evidence  of 
capacity  on  which  the  court  or  jury  are  to  decide  in  most 
contested  cases,  consists  in  the  opinions  of  witnesses,  some- 
times with,  but  frequently  without,  the  particular  facts  on 
which  such  opinions  are  founded.  Such  testimony  is  al- 
ways the  most  unsatisfactory,  and  the  least  to  be  depended 
on.  Our  opinions  are  much  more  frequently  founded  on 
prejudices,  or  biased  by  our  feelings,  than  we  are  aware  o£ 
Hence  it  frequently  happens  that  two  witnesses,  equally 
honest  and  intelligent,  *form  opinions  directly  opposite  to  [*1^4] 
each  other,  founded  on  the  same  state  of  facts.  It  is  for  this 
reason  that  the  opinions  of  witnesses  are  never  received  as 
evidence  where  all  the  facts  on  which  such  opinions  axe 
founded  can  be  ascertained  and  made  intelligible  to  die 

[1]  Lord  Kenyan,  in  addressing  the  jury  in  Grtenway  v.  Qrwwwy,  3  Oar 
tiss,  arid — "  I  take  it  a  mind  and  memory  oompetent  to  dispose  of  his  (the 
testator's)  property,  when  it  is  a  little  explained  may  Btand  thus:  having 
that  degree  of  recollection  about  him  that  would  enable  him  to  look  about 
the  property  he  had  to  dispose  of,  and  the  persons  to  whom  he  wished  to  dis- 
pose of  it  If  he  had  the  power  of  summoning  up  his  mind  so  as  to  know 
what  his  property  was,  and  who  those  persons  were  that  then  were  the  ob- 
jects of  his  bounty,  then  he  was  competent  to  make  his  wILL"  As  to  tike 
standard  of  mental  capacity  requisite,  see  Verplanck,  Senator,  in  Stewart  v. 
Idspenard,  26  Wen.  265,  306,  311,  312  ;  Blanchard  v.  Nestle,  3  Denio,  37 ; 
Camstoek  v.  Hactiyme,  8  Conn.  265 ;  Kinne  y.  Kinne,  9  Conn.  106 ;  KachUne 
v.  Clark,  4  Wharton,  320. 

To  revoke  a  will  requires  the  same  capacity  as  to  make  one.  Smith  y. 
Wail,  4  Barb.  S.  C.  B.  28.  Exposition  of  the  doctrine  of  monomania  and 
partial  insanity,  as  applied  to  wills,  see  Waring  v.  Waring,  6  Moore,  341,  8. 
C.  6,  Jut.  947. 
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1S28-  court  or  jury.  And  where  the  opinions  of  witnesses  from 
Clark  the  necessity  of  the  case  are  received  as  evidence,  the 
Rsher.  weight  of  testimony  will  not  depend  so  much  upon  the 
number  as  upon  the  intelligence  of  the  witnesses,  and  their 
capacity  to  form  correct  opinions,  their  means  of  informa- 
tion, the  unprejudiced  state  of  their  minds,  and  the  nature 
of  the  facts  testified  to,  in  support  of  those  opinions. 

Testing  the  case  before  me  by  these  principles,  it  is  sat- 
isfactorily established  that  at  the  commencement  of  the  dis- 
ease of  John  Fisher,  there  was  a  general  derangement  or  de- 
struction of  the  powers  of  his  mind,  so  as  wholly  to  inca- 
pacitate him  to  make  a  will.  This  is  proved  by  the  testi- 
mony of  his  attending  physicians ;  of  Robert  Lowther,  who 
was  with  him  eleven  months  in  the  capacity  of  nurse ;  of 
Bishop  Onderdonk,  who  made  him  pastoral  visits  for  the 
purpose  of  administering  spiritual  consolation ;  of  Gen.  Bo- 
gardus,  who  went  to  see  him  several  times  on  business ;  and 
of  many  others  who  were  in  habits  of  intimacy  with  him  be- 
fore his  sickness  and  who  continued  to  visit  him  until  they 
supposed  his  disease  incurable  and  his  mind  irretrievably 
gone.  In  opposition  to  this,  a  few  persons,  of  very  limited 
capacity  to  judge  on  such  matters,  testify  that  he  was  as 

;  capable  of  doing  business  during  the  whole  of  his  sickness 

!  as  he  ever  was  before. 

It  being  established  that  there  was  a  general  derange- 
ment or  loss  of  the  powers  of  mind  for  a  very  considerable 
period  some  time  previous  to  the  making  of  the  will,  the 
weight  of  proof  was  thrown  upon  the  respondents  to  estab- 
lish the  fact  that  such  incapacity  had  ceased  at  the  time 
the  will  was  executed.  (Kinlock  v.  Palmer,  1  Const.  R.  S. 
C.  225.  Lessee  of  Hoge  v.  Fisher,  1  Peters'  C.  C.  R.  188. 
Attorney- Genera*  v.  Parnther,  3  Bra  Ch.  R.  443.  Swin- 
burne on  Wills,  part  2,  sec.  3.  Turner  v.  Turner,  1  Little's 
R.  102.  Jackson  v.  Van  Duezen,  5  John  R.  159.  Case  of 
Cochrane's  will.  1  Munroe's  R.  263.) 
r*175]  *  After  the  first  year  of  his  disease,  very  few  of  those  per- 

sons who  had  known  and  associated  with  him  previous  to 
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his  sickness,  and  who  alone  were  capable  of  comparing  his  1928. 
mind  in  its  diseased  state  with  what  it  was  before,  visited  Fuhar 
his  house.  Among  the  witnesses  who  did  see  him  during  ~£\ 
the  last  three  years  of  his  life  there  is  a  very  great  contra- 
riety of  opinion  as  to  the  situation  of  his  mind,  and  even  as 
to  the  state  of  his  corporeal  faculties.  I  think  the  weight 
of  testimony  is  that  in  the  summer  of  1826  his  mental  and 
corporeal  powers  were  in  a  more  vigorous  state  than  they 
had  been  during  the  first  two  years  of  his  sickness.  The 
testimony  of  Dr.  Watts,  in  particular,  shows  that  he  could 
then  converse  intelligibly ;  and  certainly  he  exhibited  con- 
siderable  strength  of  memory  in  relation  to  the  papers  of 
Lord  Sterling.  That  circumstance,  though  strongly  in  favor 
of  his  mental  capacity  at  that  time,  is  not  conclusive.  It 
frequently  happens  that  some  particular  circumstance  has 
made  a  strong  impression  upon  the  mind  of  an  individual, 
and  has  been  thought  over  so  often  that  the  memory  on  that 
subject  becomes  in  a  measure  mechanical ;  and  whenever 
one  link  in  the  chain  of  circumstances  is  touched,  the  whole 
subject  again  passes  through  the  mind.  Hence  it  some- 
times happens  in  second  childhood,  when  all  traces  of  re- 
cent events  have  become  completely  effaced  from  the 
memory,  the  bare  mention  of  some  occurrence  which  made 
a  strong  impression  upon  the  mind  of  the  individual  in 
early  life,  will  bring  the  whole  subject  distinctly  to  his  re- 
collection; and  he  will  be  able  to  detail  every  circum- 
stance with  the  most  minute  exactness.  I  am,  therefore! 
not  perfectly  satisfied,  considering  the  nature  of  the  disease 
under  which  Fisher  was  laboring,  that  even  at  that  time  he 
was  of  sufficient  capacity  to  dispose  of  his  property  by  will 
with  sense  and  judgment. 

Whatever  may  have  been  his  situation  in  the  summer  of 
1826,  there  are  still  stronger  reasons  to  doubt  his  capacity 
in  May,  1827,  when  the  will  was  executed.  He  was  not 
then  in  a  situation  to  make  himself  understood  by  the  per- 
son who  drew  it,  even  in  reply  to  questions  put  directly  to 
him.    The  will  was  drawn  under  the  direction  of  the  wife, 
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lift.  the  principal  devisee;  and  although  she  professed  to  #coti- 
verse  with  and  to  understand  him,  the  scrivener  had  iiO 
means  of  knowing  whether  he  assented  to  her  propositions 
or  not,  or  whether  he  understood  what  was  said  to  him,  or 
what  business  was  transacting.  If  his  mind  had  been  once 
partially  restored,  there  is  reason  to  believe  he  was  theft 
Buffering  from  another  attack  of  the  same  disorder,  #and 
Which  carried  him  off  within  a  few  days  afterwards.  Be- 
sides, the  will  itself  is  unreasonable  on  its  face,  when  taken 
in  connection  with  the  amount  of  his  property  and  the  sit- 
uation of  his  relatives;  and  this  is  always  proper  evidence 
to  be  taken  into  consideration  in  judging  of  the  state  of  the 
testator's  mind.  (Patterson  v.  Patterson,  6  Serg.  k  Rawle's 
Rep.  56.) 

But  if  it  were  doubtful  whether  the  testator^  mind  was  so 
far  impaired  as  to  render  him  incapable  of  making  a  valid 
will,  there  cannot  be  a  question  that  it  was  so  much  weak- 
ened, and  rendered  so  imbecile  by  disease,  as  to  make  him 
ftn  easy  dupe  to  the  arts  and  intrigues  of  those  by  whom  he 
trad  surrounded.  Whenever  a  person  in  that  situation  is 
induced  by  fraud,  imposition,  or  undue  influence  to  make 
a  testamentary  disposition  of  his  property  differently  from 
what  he  would  in  the  Ml  possession  of  his  faculties,  the 
game  will  be  set  aside,  upon  the  same  principle  that  a  court 
of  chancery  sets  aside  a  conveyance  of  property  obtained 
under  like  circumstances. 

Surrogates  having  exclusive  jurisdiction  in  relation  to  the 
proof  of  wills  of  personal  property,  they  must  of  necessity 
determine  all  questions  of  fraud,  imposition,  and  undue  in- 
fluence in  procuring  such  wills,  as  well  as  the  general  ques- 
tion relative  to  the  capacity  of  the  testator.  (Kerrich  v. 
Bmnshy,  3  Bro.  P.  C.  868 ;  Sennet  v.  Vade,  2  Atk.  R.  824; 
Archer  V.  Mbsse,  2  Vern.  8 ;  McDowell  v.  Peyton,  2  DesausL 
018 ;  1  Roberts  on  Wills,  80.) 

In  the  case  of  the  will  of  Edward  Campion,  a  court  of 
delegates,  consisting  of  some  of  the  most  distinguished 
judges  and  civilians  in  England,  set  the  will  aside  on  the 
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ground  that  undue  influence  had  been  exercised  over  the       1828. 
mind  of  the  testator  by  his  housekeeper  and  physician;  and       dark. 
Lord  Rosslyn,  being  satisfied  with  their  decision,  reported      m^L, 
against  granting  a  commission  of  review.    {Ex  parte  Fearvn, 
5  Ves.  683.)    *In  Hackery.  Newborn,  (Styles'  R.  427,)  Rolle,         [*1771 
C.  J.,  held,  that  a  will  executed  by  a  man  in  his  last  sickness, 
by  the  over  importunity  of  his  wife  and  for  the  sake  of 
quiet,  was  not  valid-     In  Dietrich  v.  Deitrick,  (5  Serg.  k 
Rawle's  R.  207,)  on  an  issue  to  try  the  validity  of  a  will, 
the  person  attempting  to  impeach  it  on  the  ground  of  im- 
becility and  imposition,  was  permitted  to  give  evidence  of 
the  false  representations  of  the  principal  devisee,  as  to  the 
character  of  the  wife  of  another  who  was  equally  entitled 
to  the  testator's  bounty,  by  reason  of  which  he  was  disin- 
herited.   The  same  principle  is  recognized  in  Nussear  v. 
Arnold,  (13  Serg.  k  Rawle's  R.  323.)    And  in  Patterson  v. 
Patterson,  (6  Idem.  56,)  where  it  was  attempted  to  impeach 
a  will  on  the  ground  of  imbecility  of  mind,  connected  with 
fraudulent  practices  by  the  devisees,  the  party  was  per- 
mitted to  give  in  evidence  the  situation  of  the  testator's 
family  connections  and  property,  for  the  purpose  of  show- 
ing the  unreasonableness  and  injustice  of  the  provisions  of 
the  will. 

Applying  the  principles  of  these  cases,  and  the  doctrine 
held  by  the  Court  of  Errors  in  Whelan  v.  Whdan,  (8  Cow. 
R.  537,)  to  the  circumstances  disclosed  by  the  testimony 
before  the  surrogate,  this  will  must  be  set  aside,  as  unduly 
obtained  by  taking  advantage  of  the  situation  and  infirmi- 
ties of  this  bed-rid,  paralytic  old  man,  by  which  a  different 
disposition  was  made  of  his  property  from  that  which 
would  otherwise  have  taken  place.  The  testimony  of 
Robert  Lowther  shows,  that  immediately  after  the  death  of 
the  first  Mrs.  Fisher,  her  relations  commenced  a  system  of 
intrigue  and  management  for  the  purpose  of  getting  the 
control  of  the  person  and  property  of  the  testator.  For 
this  purpose  his  niece,  who  had  been  in  the  habit  of  visit* 
ing  him  previously,  was  virtually  excluded  from  the  house; 
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i****  and  means  were  taken  to  prejudice  the  testator  against  herf 
Clark  by  representing  in  his  presence  and  hearing,  that  her  visits 
and  attentions  to  him  were  mercenary.  They  urged  him 
to  get  married,  as  a  means  of  restoring  him  to  health ;  and 
the  sister  of  the  first  Mrs.  Fisher  was  placed  about  him,  and 
recommended  as  a  suitable  person  for  his  wife.  In  the 
course  of  a  few  months,  he  was  induced  to  consent  to  the 
[*178]  ceremony  of  a  marriage,  which  in  his  situation  *never  was 
or  could  be  consummated.  Having  thus  secured  the  control 
of  his  person,  a  wife  was  secured  for  the  lunatic  brother, 
and  he  was  importuned  to  get  the  testator  to  make  a  will 
in  their  favor ;  and  after  the  death  of  that  brother,  his 
widow  procured  from  the  alms  house  a  child  which  was 
imposed  upon  the  testator  as  his  niece.  Although  there  is 
no  direct  evidence  of  the  fact,  yet  from  the  intimacy  which 
had  existed  between  the  widow  of  Lawrence  Fisher  and 
the  respondent  Diana  Fisher,  there  is  reason  to  suspect  the 
latter  was  not  ignorant  of  the  deception  which  was  practiced* 
The  testator  was  then  induced  to  execute  this  will,  giving 
one-fourth  of  his  property  to  the  supposititious  niece,  and 
the  residue  to  his  wife  for  life,  with  power  to  her  and  the 
co-executor  to  sell  and  dispose  thereof  as  they  pleased,  and 
what  was  left  after  her  death  was  to  be  equally  divided 
among  the  children  of  his  nieces,  and  the  descendants  of 
two  of  her  own  relations ;  thus,  without  any  apparent  causey 
exoluding  the  two  Mrs.  Clarkes,  who  were  his  only  blood 
relations,  from  any  share  in  his  property. 

On  either  of  the  grounds  taken  by  the  appellant's  counsel, 
I  am  satisfied  the  sentence  and  decree  of  the  surrogate, 
allowing  the  instrument  propounded  as  the  last  will  and 
testament  of  John  Fisher  and  admitting  the  same  to  pro* 
bate,  was  erroneous;  and  the  same  must  be  reversed 
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Fulton 

Pulton  and  others  v.  Rosevelt.  Bo*»Wt 

Where  the  person  who  prosecutes  a  suit  in  the  name  of  an  infant,  as  his  next 
friend,  is  insolvent,  he  will  be  compelled,  on  the  application  of  the  defend- 
ant, to  give  security  for  costs. 

A  suit  may  be  commenced  in  the  name  of  an  infant  without  his  knowledge 
or  consent  The  court,  however,  on  a  proper  application,  will  refer  it  to 
a  master  to  ascertain  whether  such  suit  is  for  the  benefit  of  the  infant  and 
if  the  master  reports  that  it  is  not  for  his  benefit,  will  stay  the  proceedings. 

A  suit  cannot  be  brought  in  the  name  of  a  feme  covert  without  her  consent; 
and  when  brought  with  her  consent,  the  prochien  amy  may  be  changed  on 
her  application,  the  person  substituted  giving  his  security  for  the  costs 
already  accrued. 

♦It  seems  an  infant,  who  has  no  means  of  indemnifying  a  responsible  person  [*179] 

for  costs,  will  be  permitted  to  sue  by  his  next  friend  in  forma  pauperi$.[l] 
The  court  however  will,  in  the  first  place,  see  there  is  probable  cause  for 
the  proceeding,  and  will  appoint  a  proper  person  as  prochien  amy. 

Ox  an  affidavit  that  the  prochien  amy  was  insolvent,  and  August  26th. 
that  the  suit  had  been  commenced  by  him  without  the 
knowledge  of  the  infant,  a  motion  was  made  on  the  part  of 
the  defendant  to  change  the  prochien  amy,  or  that  all  pro- 
ceedings be  stayed  until  security  for  costs  was  given. 

J.  BoseveUy  for  the  motion : — If  the  defendant  is  entitled 
to  costs  he  may  have  an  attachment  for  them  against  the 
prochien  amy  or  guardian ;  (1  Str.  548 ;  Barnes,  128 ;)  or,  it 
seems,  he  may  sue  out  execution,  even  a  ca.  sa.  against  the 
infant  himself,  whether  he  have  sued  by  prochien  amy  or 
not  (2  Str.  1217 ;  18  East,  6.)  If  the  prochien  amy  or 
guardian  be  not  responsible,  the  court  will  order  the  ap- 
pointment of  another  person  in  his  place.  (2  Str.  708.)  A 
prochien  amy  must  be  a  person  of  substance,  because  he  is 
liable  for  costs.  (1  Atk.570;  3  Bac  Abr.  619;  Wyatt, 
223.)    In  the  case  in  2  P.  Wms.  297,  the  motion  was  to 

[1]  Leave  to  defend  will  not  be  given,  until  a  guardian  ad  Uiem  is  appointed. 
Matter  of  Byrne,  1  Bdw.  41. 


179  CASES  IN  CHANCERY. 

1M8»       stay  proceedings  until  security  was  given,  or  another  pro- 
Falton      chien  amy  named,  which  motion  was  refused.      But  the 
Roseveit    application  there  was  not  made  until  the  defendant  had 
answered,  and  the  plaintiff  was  also  a  feme  covert 

if.  C.  Patterson,  for  the  complainants: — A  bankrupt 
complainant  cannot  be  compelled  to  give  security  for  costs. 
The  court  will  not  remove  a  procJiien  amy  who  is  in  indigent 
circumstances.  (Squirrel  v.  Squirrel,  2  Dickins,  765;  1 
Ves.  jun.  409;  2  Peere  Wms.  297;  1  Str.  708.)  .  A  bill 
may  be  filed  by  aprochien  amy,  without  the  consent  of  the 
infant 

The  Chancellor  : — It  is  not  necessary  for  the  person 
prosecuting  a  suit  in  the  name  of  infants,  to  show  that  the 
same  was  commenced  with  their  knowledge  or  consent 
Any  person  may  bring  a  suit  in  their  name,  as  their  next 
friend,  because  he  does  it  at  his  peril.  (Andrews  v.  Cadock, 
Prec.  in  Chan.  376.)  The  only  check  upon  this  general 
[*180]  license  *is,  that  on  a  proper  application  the  court  will  refer 
it  to  a  master  to  inquire  whether  such  suit  is  for  the  benefit 
of  the  infants ;  and  if  the  master  reports  that  it  is  not  for 
their  benefit,  or  that  it  is  not  for  their  interest  that  it  should 
be  prosecuted  by  the  particular  person  who  has  instituted 
the  suit,  the  court  will  order  the  proceedings  to  be  stayed. 
(Dacosta  v.  Dacosta,  3  Peere  Wms.  140 ;  Sullivan  v.  Sulli- 
van, 2  Mer.  Eep.  40.)  In  this  respect  it  differs  from  a  suit 
brought  in  the  name  of  a  feme  covert  Such  a  suit  cannot 
be  brought  without  her  consent ;  and  when  brought  with 
her  consent,  the  prochien  amy  may  be  changed  on  her  ap- 
plication, the  person  substituted  giving  security  for  the  costs 
already  accrued.    (Lady  Lawley  v.  Halpen,  Bunb.  Rep.  310.) 

The  important  question  in  this  case  is,  whether  a  person 
who  is  insolvent  and  wholly  irresponsible  shall  be  permit- 
ted to  prosecute  in  the  name  of  infants  without  giving 
security  for  the  costs  to  which  the  defendant  may  be  sub- 
jected.   In  the  case  of  Squirrel  v.  Squirrel,  (Dickers  Rep. 
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766,  2  Peere  Wma  297  note,  S.  C.,)  cited  by  the  complain-  ****. 
ant's  counsel,  Lord  Hardwicke  refused  to  stay  the  proceed-  inton 
ings  in  a  suit  by  a  feme  covert  against  her  husband,  on  an  p  *■. 
affidavit  that  the  prochien  amy  was  insolvent.  But  in  that 
case,  the  application  was  not  made  till  after  the  answer  of 
the  defendant  was  put  in ;  which,  of  itself,  was  a  sufficient 
answer  to  the  application  for  security  for  costs.  (1  John. 
Ch.  Rep.  202  ;  3  John.  Ch.  Rep.  520.)  And  Lord  Thurlow 
afterwards  intimated  that  an  infant  might  prosecute  by  a 
next  friend  who  was  insolvent.  (Anonymous,  1  Ves.  jun. 
409.)  Neither  of  these  cases  are  binding  as  authority  upon 
this  court  On  the  contrary,  all  the  cases  before  the  revo- 
lution hold  a  different  language.  In  the  case  of  Wale  v. 
Satier,  (Moseley's  Rep.  47,)  the  Master  of  the  Rolls  required 
a  prochien  amy  who  was  insolvent  to  give  security  for  costs ; 
and  it  was  there  said  a  similar  order  had  been  made  the 
preceding  day  by  the  Lord  Chancellor.  The  same  principle 
was  afterwards  recognized  by  him  in  another  case,  although 
he  refused  to  require  security  merely  because  the  next  friend 
was  privileged  from  arrest.  (Anonymous,  Mosely's  Rep. 
86.)  And  in  a  subsequent  case,  at  the  roll,  it  was  held  that 
*it  was  not  necessary  the  next  friend  should  be  a  relation,  [*181] 
only  a  person  of  substance,  because  he  was  liable  for  costs. 
(Anonymous,  1  Atk.  Rep.  570.) 

Perhaps,  in  a  proper  case,  on  ^n  application  to  the  court, 
an  in&nt  who  had  no  means  to  indemnify  a  responsible 
person  for  costs,  might  be  permitted  to  sue  by  his  next 
friend,  in  forma  pauperis.  I  see  no  objection  to  such  a  pro- 
ceeding, though  Lord  Eldon  intimated  it  could  not  be  done. 
But  in  such  a  case  the  court  would,  in  the  first  place,  see 
that  there  was  probable  cause  for  the  proceeding,  and  ap- 
point a  proper  person  to  prosecute  the  suit  as  prochien 
amy. 

In  this  case,  the  next  friend  must  give  security  to  the 
defendant  to  answer  the  costs  of  the  suit,  in  such  sum  and 
with  such  sureties  as  shall  be  approved  of  by  one  of  the 
masters  of  this  court,  within  thirty  days  after  notice  of  the 
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****■       order,  or  the  bill  must  be  dismissed;  and  in  the  meantime, 
De  La  Vergno  all  proceedings  therein  must  be  stayed  until  such  security 
-TL.     is  filed. 


De  La  Vergne  v.  Evertson  and  others. 

A  payment  on  a  judgment  discharges  the  lien  on  the  land  to  the  extent  of 
the  payment ;  and  the  lien  cannot  be  restored  by  any  subsequent  agree- 
ment between  the  parties. 

As  between  different  creditors,  equality  is  equity. 

And  where  there  are  several  judgment  creditors,  and  the  land  is  sold  under 
a  prior  mortgage,  the  holder  of  the  eldest  judgment,  as  against  the  others, 
has  no  greater  lien  upon  the  surplus  moneys  than  he  had  upon  the  equity 
of  redemption  before  the  sale. 

If  the  judgment  creditors  are  equitably  entitled  to  interest  as  against  the 
debtor,  but  have  no  right  to  collect  on  their  executions  against  the  land, 
the  principal  of  their  judgments  must  be  first  paid  out  of  the  fund  accord- 
ing to  their  priority,  and  if  any  thing  remains,  it  can  be  applied  to  the 
payment  of  the  interest  on  the  several  judgments  ratably. 

No  decree  will  be  made  for  the  distribution  of  a  fund  in  court,  unless  all  the 
parties  interested  in  the  fund  are  brought  before  the  court 

Where  a  bill  is  unnecessarily  filed  without  the  direction  of  the  court,  in  a 
oase  where  the  relief  prayed  for  might  have  been  obtained  by  petition,  the 
complainant  will  not  be  entitled  to  costs. 

So  where  the  defendant  in  his  answer  sets  up  an  unfounded  claim,  costs  will 
in  most  cases  be  denied  him. 

r*182]  *The  bill  in  this  cause  was  filed  by  one  of  the  defend- 

ants to  a  suit  of  .foreclosure,  against  a  co-defendant  and 
others,  claiming  a  part  of  the  surplus  moneys  arising  from 
a  sale  of  the  mortgaged  premises.  It  was  heard  on  excep- 
tions to  the  report  of  a  master. 

J".  Brush,  for  complainant 

J.  Tdllmadge,  for  defendants. 

The  Chancellor  : — Three  hundred  dollars  having  been 
paid  by  John  De  La  Vergne  on  the  judgment  to  Tabor,  the 
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lien  on  the  land  was  discharged  to  that  extent,  and  could       **••■ 
not  be  restored  by  any  subsequent  agreement  between  the  De  La  v«rgne 
parties,    (ifarvtn  v.  Vedder}  5  Cowen,  671.)    The  master    ^^^ 
has  properly  deducted  that  sum  from  the  judgment  lien 
upon  the  land.    The  assignee  of  the  judgment  can  have  no 
better  equity  as  against  third  persons  than  Tabor  had  before 
the  assignment. 

Previous  to  the  act  of  the  18th  April,  1818,  the  plaintiff 
eould  not  levy  interest  on  a  judgment,  except  it  was  on  a 
penalty,  and  the  amount  ordered  to  be  levied,  including  the 
interest,  was  within  the  penal  sum.  In  Watson  v.  FuXto\ 
(6  John.  R  283,)  the  Supreme  Court  decided,  even  where  a 
judgment  was  reduced  by  payments,  that  the  plaintiff  could 
not  levy  interest,  although  within  the  nominal  amount  of 
tike  original  judgment.  And  in  Mason  v.  Sudam,  (2  John. 
Ch.  Rep.  172,)  Chancellor  Kent  held  that  a  judgment  re* 
covered  previous  to  April,  1813,  was  not  a  lien  on  mort> 
gaged  premises  for  the  interest,  as  it  could  not  be  levied 
under  an  execution. 

As  between  different  creditors,  equality  is  equity ;  and  if 
there  are  several  judgment  creditors,  and  the  land  is  sold 
under  a  prior  mortgage,  the  holder  of  the  first  judgment,  as 
against  the  others,  has  no  greater  lien  upon  the  surplus 
moneys  than  he  had  upon  the  equity  of  redemption  before 
the  sale.  If  the  judgment  creditors  are  equitably  entitled 
to  interest  as  against  the  debtor,  but  have  no  right  to  levy  it 
on  their  executions  against  the  land,  the  principal  of  their 
judgments  must  be  paid  out  of  the  fund  according  to  their 
order  of  priority ;  then  if  any  thing  remains,  it  may  be  ap- 
plied to  the  payment  of  interest  on  the  several  judgments 
ratably.  The  *master  was  therefore  right  in  not  casting  [*188] 
interest  on  the  Tabor  judgment  previous  to  the  sale  under 
the  mortgage. 

The  complainant  has  unnecessarily  filed  a  bill  in  this 
cause  without  the  direction  of  the  court,  when  he  might 
have  settled  these  questions  by  a  petition  in  the  original 
suit  for  an  equitable  distribution  of  the  surplus  moneys ; 
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m8-       he  is,  therefore,  not  entitled  to  costs.    Evertson  having  set 
Rogers      up  an  unfounded  claim  to  the  whole  amount  of  the  Tabor 
judgment  and  the  interest,  is  equally  in  fault 

As  the  assignee  of  the  Schuyler  judgment  is  not  before 
the  court,  no  decree  can  be  made  in  this  cause  for  the  dis- 
tribution of  the  fund.  The  bill  ought  therefore  to  be  dis- 
missed without  prejudice  to  the  rights  of  the  parties  to  pe- 
tition in  the  original  suit,  for  an  equitable  distribution  of 
the  surplus.  But  as  the  parties  have  expressed  a  wish  that 
their  rights  might  be  decided  in  this  suit  as  between  them- 
selves, there  must  be  a  decree  confirming  the  report  of  the 
master  and  declaring  the  rights  of  the  parties  on  the  prin- 
ciples above  stated,  and  without  prejudice  to  the  rights  of 
the  owner  of  the  Schuyler  judgment.  And  leaving  them 
to  apply  by  petition  for  the  surplus  moneys,  agreeably  to 
their  rights  as  thus  declared,  when  the  claim  of  the  other 
party  in  interest  can  be  examined  and  settled. 


BOGERS  AND  OTHERS  V.  EOGERS  AND  OTHERS. 

A  suit  in  a  state  court  will  not  be  removed  into  the  Circuit  Court  of  the  U.  &, 
unless  the  latter  court  has  jurisdiction  of  the  subject  matter  of  the  suit,  and 
has  the  power  of  doing  substantial  justice  between  the  parties. 

Where  N.  R.  commenced  suite  at  law  in  the  Superior  Court  of  the  city  of  New 
York,  against  H.  R.,  and  H.  R.  filed  a  bill  in  Chancery  to  obtain  an  in* 
junction  restraining  the  proceedings  at  law,  it  was  held,  that  the  suit  in 
Chancery  could  not  be  removed  into  the  Circuit  Court  of  the  United  States, 
inasmuch  as  such  a  removal  would  leave  H.  R.  without  remedy;  the  Cir- 
cuit Court  of  the  United  States  having  no  power  to  restrain  the  proceed- 
ings at  law. 

A  citizen  of  one  state  becomes  a  citizen  of  any  other  state,  when  he  makes 
such  other  state  the  place  of  his  actual  residence. 

1st  The  defendants,  who  were  the  executors  of  Fitch  Rogers, 
late  of  the  state  of  Connecticut,  deceased,  commenced  suits 
at  law  in  the  Superior  Court  of  the  city  of  New- York, 


CASES  IN  CHANCERY.  ♦184 

against  the  complainants,  on  notes  given  to  the  testator:  18*& 
which  suits  *are  still  pending.  The  complainants  set  up  Rogers 
an  equitable  defence  to  those  suits,  and  the  bill  in  this  r> 
cause  was  filed  for  the  purpose  of  obtaining  an  injunction 
to  stay  the  proceedings  at  law.  The  defendants  in  this  suit 
presented  their  petition  stating  that  they  were  all  citizens 
of  the  state  of  Connecticut;  and  prayed  for  the  removal  of 
this  cause  into  the  Circuit  Court  of  the  United  States.  The 
application  was  opposed  on  an  affidavit  that  one  of  the  ex- 
ecutors was  a  resident  citizen  of  this  state,  and  he  had  a 
store,  and  was  doing  business  as  a  flour  merchant  in  the 
city  of  New  York,  and  that  he  actually  resided  there  at 
the  commencement  of  this  suit,  although  his  family  resided 
in  Connecticut. 

R.  Sedgwick,  for  the  petitioners. 

•71  Duer,  for  the  complainant 

The  Chancellor  : — From  the  facts  disclosed  in  the  pe- 
tition and  opposing  affidavit,  it  is  doubtful  whether  the 
defendant  Holley  was  not  a  citizen  of  the  same  state  with 
the  complainants  when  this  suit  was  commenced.  Under 
the  constitution  of  the  United  States,  a  citizen  of  any  one 
state  becomes  a  citizen  of  any  other  in  which  he  resides. 
The  question  of  residence  or  domicil  is  frequently  one  of 
great  doubt  and  difficulty,  depending  on  a  variety  of  facts 
and  circumstances;  and  if  the  removal  of  this  cause  de- 
pended on  that  question  alone,  it  might  be  necessary  to 
have  a  reference,  for  the  purpose  of  ascertaining  whether 
Holley  was  a  resident  of  New  York  or  not,  at  the  time  the 
subpoena  in  this  cause  was  served.  But  on  examination,  I 
am  satisfied  the  other  objection  made  by  the  complainants9 
counsel  is  unanswerable.  Congress  never  intended  to  au- 
thorize the  defendant  to  remove  any  suit  or  proceeding  be- 
fore a  state  court,  unless  the  Circuit  Court  of  the  United 
States  had  jurisdiction  of  the  subject  matter  of  such  suit, 
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1888.  and  had  the  power  to  do  substantial  justice  between  the 

Rogers,  parties.    In  this  case,  the  foundation  of  the  suit  is  the  in- 

T*  equitable  prosecution  of  the  suits  at  law  against  the  com- 


plainants in  the  state  court;  and  the  relief  sought  is  a  per- 
petual injunction  to  stay  those  proceedings.  By  the  com- 
mencement of  the  suits  at  law,  the  state  courts  have  gained 
[*185]  jurisdiction  over  the  subject  matter  thereof  and  *the  courts 
of  the  United  States  have  no  jurisdiction  to  restrain  the 
petitioners  from  proceeding  therein,  or  to  decree  a  perpet- 
ual injunction,  so  as  to  prevent  them  from  collecting  the 
jndgments  which  may  be  obtained  in  those  suits.  The  ef- 
fect of  a  removal  of  this  cause,  therefore,  would  be  to  leave 
the  complainants  without  remedy. 

Although  this  suit  is  in  form  an  original  proceeding,  yet 
in  feet  it  is  only  an  equitable  defence  to  the  suits  brought 
by  the  executors  in  the  state  court.  This  principle  is  re- 
cognized by  Chief  Justice  Marshall  in  Sims  v.  Guthrie,  (9 
Cranch,  25.)  And  in  the  case  of  William  Cobbett,  (8  Dal- 
las,'467,)  the  Supreme  Court  of  Pennsylvania  held  that  an 
action  of  debt  on  a  recognizance  for  good  behavior,  al- 
though within  the  letter  of  the  law  of  the  United  States 
authorizing  the  removal  of  causes,  was  not  within  its  spirit 
and  intent 

If  the  petitioners  were  not  willing  to  trust  their  rights  to 
the  decision  of  the  tribunals  of  this  state,  they  should  have 
brought  their  suits  in  the  United  States  Court,  and  the  com- 
plainants would  then  have  been  compelled  to  resort  to  the 
same  tribunal  for  the  purpose  of  interposing  their  equitable 
defence.  Having  resorted  to  the  state  court  for  justice, 
they  must  be  content  to  take  such-  measure  of  justice  as  the 
law  and  equity  courts  of  this  state  mete  out  to  them.  The 
petition  must  be  dismissed  with  costs. 
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IMS. 


Woolcocta 


Woolcocks  v.  Hart  Hart 

Where  a  creditor  has  a  lien  upon  two  funds  for  the  payment  of  his  debt; 
Chancery  will  not  compel  him  first  to  exhaust  the  fund  which  a  junior 
creditor  cannot  reach,  if  the  senior  creditor  will  thereby  be  injured,  or  if 
he  offers  to  substitute  the  junior  creditor  in  his  place  on  being  paid  the 
amount  of  his  debt 

In  this  case  the  complainant  was  a  judgment  and  execu-  Sept  4th. 
tion  creditor  of  James  Dreamer.  The  defendant  had  also 
an  older  judgment  and  execution  against  the  same  person, 
and  Dreamer  had  not  sufficient  property  in  this  state  to 
satisfy  both.  The  defendant  had  also  an  assignment  of  cei> 
tain  real  and  personal  property  in  New  Jersey  as  collateral 
security  for  *his  debt,  which  in  his  answer  he  alleged  was  [*186] 
subject  to  a  prior  mortgage,  and  that  the  title  thereto  was 
doubtful.  The  complainant  applied  to  him  to  delay  a  sale 
under  his  execution,  and  apply  the  Jersey  security  in  the 
first  place  in  satisfaction  of  his  debt.  This  was  declined  by 
the  defendant,  but  he  offered  to  assign  his  judgment  and 
all  the  collateral  security  which  he  held  over  to  the  com- 
plainant, if  he  would  pay  the  amount  due  to  him  on  the 
judgment,  which  amount  he  offered  to  warrant  to  be  due. 
The  complainant  declined  this  offer,  and  filed  his  bill,  and 
obtained  an  injunction. 

The  defendant  now  moved  to  dissolve  the  injunction. 

C.  F.  Grim,  for  the  complainant,  contended,  that  where 
a  creditor  has  two  funds  as  a  security  for  one  debt,  equity 
will  compel  him  to  resort  first  to  that  fund  on  which  a  ju- 
nior creditor  has  no  lien ;  that  this  was  not  a  mere  right  of 
redemption  and  substitution  belonging  to  the  junior  credi* 
tor,  but  a  right  of  compelling  the  senior  creditor  first  to  ex- 
haust the  fund  which  the  junior  creditor  could  not  reach; 
that  this  being  the  Tule  in  equity,  the  complainant  was  not 
bound  to  pay  to  the  defendant  the  amount  of  his  judgment 
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1M8«  against  Dreamer,  and  to  take  an  assignment  of  that  judg- 
WooloockB  ment,  and  also  of  the  collateral  security  the  defendant  held 
2*^  upon  the  property  in  New  Jersey.  The  counsel  cited  The 
York  and  Jersey  Steamboat  and  Ferry  Company  v.  The  As- 
80ciates  of  Hie  Jersey  Company,  (1  Hop.  Eep.  460;)  Evertson 
v.  Booth,  (19  John.  Eep.  486 ;)  Hays  v.  Ward,  (4  John.  Ch. 
Eep.  128.) 

J.  Anthon,  for  the  defendant: — Where  a  creditor  has  a 
lien  upon  two  funds  for  the  payment  of  his  debt,  Chancery 
will  not,  upon  the  application  of  a  junior  creditor  who  has 
a  lien  upon  one  of  the  funds,  compel  the  senior  creditor 
first  to  exhaust  the  fund  which  the  junior  creditor  cannot 
reach,  if  the  senior  creditor  will  be  injured  thereby,  or  if 
he  offers  to  substitute  the  junior  creditor  in  his  place,  on 
being  paid  the  amount  of  his  debt.  When  the  sufficiency 
of  the  fund  to  which  the  junior  creditor  cannot  resort  is 
doubtful,  or  the  senior  creditor  refuses  to  run  the  hazard  of 
obtaining  satisfaction  of  his  debt  out  of  that  fund,  equity 
[*187]  will  not  take  from  *him  any  part  of  his  security  until  his 
debt  was  paid.  These  principles  are  fully  settled  in  Evert- 
son v.  Booth,  (19  John.  Eep.  492,)  Brinckerhoff  v.  Marvin, 
(5  John,  Ch.  Eep.  328,)  and  they  apply  to  the  present  case. 
Here  the  fund  which  the  junior  creditor  cannot  reach  is 
doubtful;  the  principal  creditor  declines  to  resort  to  it ;  in- 
justice would  be  done  by  compelling  him  to  do  so ;  and  he 
offers  to  substitute  the  junior  creditor  in  his  place  on  being 
paid  his  debt ;  which  offer  is  refused  by  the  junior  creditor. 

The  Chancellor: — Under  the  circumstances  of  this 
case  the  defendant  was  not  obliged  to  delay  the  collection 
of  his  debt  until  he  could  apply  the  proceeds  of  the  Jersey 
property.  The  assignment  of  the  Jersey  property,  although 
absolute  on  its  face,  was  only  a  mortgage,  and  of  course  no 
good  title  can  be  given  until  a  foreclosure  of  the  equity  of 
redemption  against  Dreamer.  It  would  be  inequitable  for 
this  court  to  compel  him  to  submit  to  that  delay  when  he 
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offers  to  give  to  the  complainant  all  the  benefit  which  can       ****■ 
be  derived  from  that  collateral  security,  by  assigning  it  to      Rogers 
him,  together  with  the  judgment,  on  receiving  the  amount 
which  he  is  entitled  to  collect  immediately  by  a  sale  on  his 
execution. 

The  injunction  must  be  dissolved,  unless  the  complainant^ 
within  ten  days  after  service  of  a  copy  of  the  order  to  be 
entered  in  this  case,  pays  to  the  defendant  or  his  solicitor 
the  amount  of  the  defendant's  execution  and  interest  on  the 
terms  of  the  offer  contained  in  the  answer. 


♦Rogers  and  others  v.  Rogers  and  others.  [*188] 

Where  a  party  delayed  a  year  and  six  months  in  applying  to  the  Chancellor 
to  correct  a  mistake  made  in  drawing  up  a  decree,  leave  to  amend  the  de- 
cree was  refused. 

The  personal  property  of  a  testator  must  be  first  exhausted  in  the  payment 
of  his  debts,  before  his  real  estate  can  be  resorted  to  for  that  purpose.  But 
where  there  is  a  specific  lien  on  the  land  devised,  as  in  case  of  a  mortgage ; 
or  where  the  land  is  devised  upon  the  condition  of  paying  the  debts :  or 
where  the  debts  are  directed  to  be  paid  out  of  the  estate  devised ;  in  these 
cases  the  real  estate  will  be  first  resorted  to,  to  discharge  the  debts.  So 
where  it  is  apparent  from  the  will,  the  testator's  intention  was,  that  the 
legacies  should  be  paid  entire  and  the  debts  discharged  out  of  other  funds, 
the  court  will  carry  such  intention  into  effect. 

A  judgment  is  not  a  specific  lien  upon  the  real  estate  of  the  debtor. 

Where  the  will  of  the  testator  contains  no  directions  as  to  the  payment  of 
debts,  chattels  specifically  bequeathed  must  be  applied  to  the  payment  of 
a  judgment  against  a  testator  before  resort  is  had  to  the  real  estate  devised. 

A  trustee  in  the  possession  of  land  is  required  to  account  to  the  cestui  que 
trust,  not  only  for  the  rents  and  profits  actually  received,  but  also  for  the 
rents  and  profits  which  might  have  been  received. 

The  statement  of  this  case  is  contained  in  1  Hopkins' Sept  ah. 
Rep.  515,  and  in  the  opinion  of  the  Chancellor. 

S.  A.  Foot,  for  the  complainant : — The  complainant  is  not 
too  late  to  more  to  amend  the  decree.    The  personal  prop- 


T. 


188  OASES  IN  CHANCERY. 

i**8.  erty  specifically  bequeathed  must  be  first  applied  to  satisfy 
Sogers  the  judgment  in  favor  of  the  defendant  Halsey  Rodgers,  be- 
fore resort  can  be  had  to  the  lands  specifically  devised 
{McKay  v.  Green,  3  John.  Ch.  R.  56 ;  Livingston  v.  Living' 
ston,  3  John.  Ch.  R.  148 ;  Livingston  v.  Newkirk,  3  John. 
Ch.  R.  312.)  Halsey  Rogers  should  be  charged  not  only 
with  the  rents  he  did  receive,  but  also  with  those  he  might 
have  received.  He  also  ought  to  pay  the  costs  of  this  suit 
Trustees,  although  only  chargeable  with  negligence,  are  lia- 
ble to  the  payment  of  costs.     ( Caffrey  v.  Darby,  6  Ves.  488.) 

J.  Lansing,  for  the  defendant  Halsey  Rogers : — Whether 
personal  property  specifically  bequeathed  is  to  be  resorted 
to  for  the  payment  of  debts  in  preference  to  the  real  estate 
devised,  depends  upon  the  intention  of  the  testator  to  be 
ascertained  from  the  whole  will.  Personal  property  specifi- 
[*189]  ^y  *bequeathed,  should  only  be  required  to  contribute 
ratably  with  real  estate  specifically  devised,  in  the  pay- 
ment of  debts.  (Toller,  419  ;  8  Com.  Dig.  586,  last  ed.  tit 
Devise;  Evelin  v.  Evelin,  2  Pr.  Wms.  659 ;  Hamilton  v. 
Worley,  2  Ves.  jun.  62 ;  Philips  v.  Brydges,  3  Ves.  120 ; 
Waring  v.  Ward,  6  Ves.  670;  Waring  v.  Ward,  7  Ves. 
332 ;  Smith  v.  Smith,  4  John.  Ch.  R.  449 ;  1  Brown  Ch. 
Cas.  457.)  The  defendant  being  an  executor  and  having 
acted  with  good  faith,  is  entitled  to  costs  out  of  the  fund. 
{Moses  v.  Murgatroyd,  1  John.  Ch.  Rep.  473 ;  Smith  v. 
Smith,  4  John.  Ch.  Rep.  449.)  A  purchaser  is  exempt 
from  costs  where  a  sale  is  set  aside  for  implied  fraud.  (4 
John.  Ch.  Rep.  608 ;  1  John.  Ch.  Rep.  153 ;  3  Pr.  Wms. 
803 ;  8  Brown's  Ch.  Cases,  25.) 

The  Chancellor  : — The  application  to  amend  the  ori- 
ginal decree  in  this  cause,  if  it  had  been  made  in  time,  might 
have  been  allowed,  provided  there  was  an  obvious  omission 
or  mere  mistake  in  drawing  up  the  decree.  If  the  complain- 
ants ever  had  any  remedy  of  this  kind,  which  is  somewhat 
doubtful  as  to  part  of  their  claim  at  least,  it  has  been  lost  by 
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delay.  They  were  apprized  of  the  supposed  mistake  in  the  ****» 
decree,  and  their  attention  was  particularly  called  to  it,  as  Bogus 
early  as  March,  1827,  when  the  objections  were  made  to  the 
draft  of  the  master's  report  The  same  was  again  brought 
distinctly  to  their  notice  by  the  exceptions  to  the  report,  and 
the  argument  of  those  exceptions  before  the  late  Chancellor* 
At  all  events,  they  should  have  applied  immediately  after  the 
decision  of  the  Chancellor  allowing  those  exceptions,  on  the 
express  ground  of  the  omission  in  the  decree  which  is  now 
alleged  to  have  been  by  mistake.  If  it  was  an  obvious  mis- 
take, the  counsel  who  had  then  the  management  of  the  cause 
were  bound  to  notice  it,  and  have  the  mistake  corrected. 
If  it  was  not  obviously  wrong,  and  a  clear  mistake  of  the 
Chancellor  or  the  counsel  in  drawing  up  the  decree,  it 
eould  only  be  corrected  on  a  rehearing.  The  motion  to 
amend  must  therefore  be  denied.  Neither  is  the  party  en- 
titled to  the  items  rejected  by  the  allowance  of  the  excep- 
tions, under  the  supposition  that  they  are  included  in  the 
equity  reserved  under  the  original  decree.  It  was  the  *in-  [*190] 
tention  of  the  Chancellor  to  have  everything  relating  to  that 
subject  embraced  in  the  account  taken  under  the  reference 
which  was  then  made. 

The  question  whether  the  personal  property  specifically 
bequeathed  is  to  be  applied  in  satisfaction  of  the  judgment 
before  the  lands  specifically  devised  can  be  resorted  to,  was 
reserved  by  that  decree,  and  will  now  be  disposed  of.  The 
personal  property  is  the  primary  fund  for  the  payment  of 
the  debts  of  the  testator ;  and,  as  a  general  principle,  must 
be  exhausted  before  the  lands  can  be  resorted  to  for  that 
purpose.  [1]  It  is  not  necessary  to  examine  the  question 
whether  the  executor  was  bound  to  apply  the  personal 
property  specifically  bequeathed  to  his  mother,  in  satisfac- 
tion of  the  judgment,  in  preference  to  the  lands  which  de- 

[1]  Hoes  v.  Van  Hoesen,  1  Comst  120 ;  McCampbeU  v.  McCampbeU,  5  Lift. 
95;  BuUy.  Hull,  2  McCord,  Ch.  302;  Stewart  v.  ExW  of  Carmn^  1  Desaqa. 
500,  513.    See  further  Am.  Ch.  Dig.  by  Waterman,  tit  Assets. 
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1828.       scended  to  the  heirs  generally,  as  the  amount  of  both  will 
Rogers      be  insufficient  for  that  purpose. 

-*•  Where  there  is  a  specific  lien  on  the  land  devised,  as  in 

the  case  of  a  mortgage,  or  where  the  land  is  devised  on  con* 
dition  of  the  payment  of  debts,  or  the  debts  are  directed  to 
be  paid  out  of  the  estate  devised,  and  where  it  appears  from 
the  will,  that  it  was  obviously  the  intention  of  the  testator 
that  the  legacy  should  be  received  entire,  and  the  debts  paid 
out  of  other  funds,  the  court  will  marshal  the  property  in 
such  manner  as  to  carry  that  intention  into  effect.  But  a 
judgment  is  not  a  specific  lien  upon  anything.  It  is  a 
general  lien  upon  all  the  property  of  the  debtor  ;[1]  but  it 
cannot  be  enforced  against  the  real  estate  until  the  sheriff 
has  sold  the  personal  property.  If  the  testator  specifically 
bequeaths  his  chattels  to  one  person,  and  devises  his  real 
estate  to  another,  without  any  directions  as  to  which  prop- 
erty shall  be  appropriated  to  satisfy  an  existing  judgment 
against  him,  the  personal  property  must  first  be  applied  to 
that  object  In  this  case,  the  personal  property  specifically 
bequeathed  must  be  applied  towards  the  judgment  debt,  be- 
fore any  resort  can  be  had  to  the  lands  which  went  to  the 
devisees  under  the  will ;  and  interest  must  be  cast  upon  the 
amount  thereof  as  ascertained  by  the  master.  Unless  Hal- 
sey  Eogers  elects  to  take  the  lands  which  descended  to  the 
heirs  at  law,  at  their  value  as  settled  by  the  master,  they 
[*191]  must  be  sold,  and.  the  "proceeds  thereof  also  applied  to  di- 
minish the  amount  reported  due  on  the  judgment  And 
on  the  confirmation  of  the  report  of  that  sale,  the  master 
must  apportion  the  balance  still  remaining  due,  upon  the 
several  parcels  of  land  specifically  devised,  in  proportion  to 
their  present  value,  exclusive  of  improvements  made  there- 
on since  the  death  of  the  testator.  But  as  the  widow  of  the 
testator  received  the  life  estate  in  the  75  acres  devised  to 
her,  in  lieu  of  her  dower  in  the  lands  devised  to  the  other 

[1]  Haieya  v.  Williams,  l  Leigh,  140;  Morris  y.  Mowatt,  2.  Paige  586; 
Edmeston  v.  Lyde,  post,  637. 
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persons  named  in  the  will,  and  has  never  claimed  dower  in       18>& 
those  lands,  the  value  of  her  life  estate  in  the  seventy-five      Bogere 
acres  at  the'  death  of  the  testator,  must  be  deducted  from 
the  present  value  of  the  lands  devised  to  Halsey  Sogers  in 
making  such  apportionment 

After  the  master  had  ascertained  the  amount  chargeable 
on  the  lands  devised  to  Thomas  Rogers,  jun.,  and  his  chil- 
dren, he  must  state  an  account  between  the  devisees  thereof 
and  Halsey  Rogers,  crediting  the  latter  with  the  amount 
thus  ascertained  to  be  chargeable  thereon,  and  charging 
the  value  of  the  timber  cut  by  him,  or  by  his  permission  or 
directions,  and  the  rents  and  profits  received,  or  which 
might  have  been  received  by  him ;  and  charging  interest  as 
directed  in  the  former  decree.  And  on  confirmation  of  the 
master's  report,  if  a  balance  is  found  due  from  Halsey  Rog- 
ers, he  must  pay  that  balance  into  court  for  the  benefit  of 
those  devisees ;  and  if  there  is  still  a  balance  due  to  him, 
the  land  must  be  sold  to  satisfy  that  balance. 

Upon  the  principles  and  grounds  on  which  the  original 
decree  in  this  cause  was  made,  the  complainants  are  enti- 
tled to  recover  against  the  defendant,  Halsey  Rogers,  their 
costs  of  this  suit  to  be  taxed,  excepting  the  costs  of  their 
application  to  amend  the  original  decree,  and  such  other 
costs  as  have  heretofore  been  disposed  of  in  the  progress  of 
the  suit. 

As  to  the  lands  devised  to  the  other  defendants,  after  the 
amount  of  the  judgment  debt,  which  is  justly  chargeable  on 
such  pieces  of  land  respectively,  shall  have  been  ascertained 
by  the  master,  Halsey  Rogers,  or  either  of  those  devisees, 
must  have  liberty  to  go  before  the  master  and  have  an  ac- 
count taken  in  relation  thereto,  on  the  same  principles  *as  [*192] 
those  on  which  the  account  is  directed  to  be  taken  in  rela- 
tion to  the  lands  devised  to  Thomas  Rogers,  jun.,  and  his 
children ;  to  the  end  that  on  the  coming  in  of  the  master's 
separate  report  as  to  that  account,  a  decree  may  be  made  for 
the  sale  of  the  land,  or  of  such  parts  thereof  as  may  be  ne- 
cessary to  satisfy  the  amount  of  the  judgment  justly  charge- 
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****•  able  thereon.  And  the  costs  of  taking  thoee  accounts,  and 
of  the  separate  report,  and  all  other  questions  and  directions 
in  relation  to  those  lands,  must  be  reserved  until  the  coming 
in  of  that  separate  report 


Russell  v.  Austin. 

Where  a  mortgage  has  been  executed  by  the  husband  and  wife,  she  can  only 
be  endowed  of  the  equity  of  redemption. 

Where  the  owner  of  the  legal  estates  takes  an  assignment  of  an  outstanding 
mortgage,  there  will  be  no  merger  of  the  mortgage  unless  the  owner  of  the 
legal  estate  so  intended  when  he  purchased  the  mortgage. 

If  the  owner  of  the  legal  estate  purchases  in  a  mortgage  executed  by  both 

husband  and  wife,  with  the  intention  of  protecting  himself  against  the 

claim  of  dower  to  the  extent  of  that  incumbrance,  the  widow  can  only  be 

.     endowed  of  the  equity  of  redemption,  and  she  is  bound  to  contribute  her 

share  towards  the  payment  of  the  mortgage. 

A  defendant  continues  seized  of  his  real  estate  sold  under  a  judgment  and 
execution,  until  the  time  for  redemption  expires;  and  where  he  dies  before 
the  time  for  redemption  expires,  his  widow  will  be  entitled  to  arrears  of 
dower. 

Arrears  of  dower  against  the  purchaser  of  the  premises  in  which  dower  is 
claimed,  can  only  be  recovered  from  the  time  of  the  purchase. 

Where  there  is  an  outstanding  mortgage  upon  the  premises,  the*  arrears  of 
dower  will  be  computed  by  deducting  from  one-third  of  the  rente  and 
profits,  over  and  above  the  necessary  repairs,  taxes,  Ac,  one-third  of  the 
interest  on  the  amount  due  on  the  mortgage  at  the  time  the  defendant 
acquired  title  to  the  premises. 

If  a  widow  makes  application  for  her  dower  before  she  files  her  bill,  and  it  is 
refused,  she  will  be  entitled  to  costs:  but  where  she  neglected  to  make 
such  application,  and  in  her  bill  alleged  that  an  outstanding  mortgage  was 
paid  off,  and  insisted  upon  her  right  to  be  endowed  of  the  whole  premises! 
1*1981  *ta1^  claimed  arrears  previous  to  the  purchase  of  the  defendant,  and  the 

decree  was  against  her  upon  all  these  points,  no  costs  were  allowed  to 
either  party. 

Sept  loth.  On  the  20th  of  February,  1822,  John  Russell,  the  hus- 

band of  the  complainant,  was  seized  in  fee  of  a  house  and 
lot  in  the  city  of  Albany ;  and  being  so  seized,  he,  together 


V. 

Aurtta. 
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with  the  complainant,  executed  a  mortgage  theTeon  to  the  188g- 
commissioners  of  the  city  stock  to  secure  the  payment  of  Rumen 
$1,000  and  interest  On  the  26th  of  February,  1828, 
Spencer  and  Corning  obtained  a  judgment  against  Russell 
in  the  Supreme  Court,  and  issued  an  execution  thereon ; 
by  virtue  of  which,  the  premises  were  sold  to  Corning  on 
the  20th  of  December,  1828,  for  $600,  and  he  received  a 
certificate  of  such  purchase  from  the  sheriff.  Russell  died 
in  possession  of  the  premises  on  the  2d  of  December  there- 
after. At  the  expiration  of  the  fifteen  months  allowed  for 
redemption,  Corning  received  a  conveyance  from  the  sheriff; 
and  on  the  28th  of  April,  1825,  he  also  obtained  an  assign- 
ment of  the  bond  and  mortgage  given  to  the  commissioners 
of  the  city  stock.  The  complainant  continued  in  posses- 
sion until  the  1st  of  May,  1825,  when  Corning  took  posses- 
sion. On  the  4th  of  March,  1826,  he  conveyed  the  prem- 
ises by  quit  claim  deed  to  the  defendant,  and  at  the  same 
time  assigned  to  him  the  bond  and  mortgage.  On  the  29th  • 
of  June,  1827,  the  complainant  filed  her  bill  in  this  court, 
claiming  dower  in  the  whole  premises,  and  the  arrears 
thereof  from  the  time  she  left  the  possession.  The  defend- 
ant having  answered  the  bill,  the  cause  was  brought  to 
hearing  on  pleadings  and  proofs. 

J.  King  for  complainant: — The  principal  question  is, 
whether  the  complainant  is  entitled  to  dower  in  the  whole 
estate,  or  only  in  the  equity  of  redemption.  The  assign- 
ment of  the  bond  and  mortgage  by  the  commissioners  of 
the  city  stock  to  Corning,  he  at  the  time  having  the  legal 
title  to  the  premises,  operated  as  an  extinguishment  of  the 
mortgage.  It  became  merged  in  the  legal  estate.  Wher- 
ever the  legal  and  equitable  estate  unite  in  the  same  person, 
the  latter  becomes  merged  in  the  former.  {James  v.  Mvrey, 
2  Cowen's  Rep.  800 ;  Tice  v.  Annin,  2  John.  Ch.  Rep.  125 ; 
•Gardner  v.  Astor,  8  John.  Ch.  Rep.  58 ;  Mils  v.  (hmstock,  [*1WJ 
5  John.  Ch.  Rep.  214 ;  Starr  v.  EUis,  6  John.  Ch.  Rep.  898 ; 
Swain  v.  Ferine,  5  John.  Ch.  Rep.  482.)    The  complainant 
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1828-  is  entitled  to  the  costs  of  this  suit.  The  defendant  in  his 
Russell  answer  denied  the  coverture  alleged  in  the  bill,  and  the 
Aiwfcin.      complainant  was  compelled  to  take  proof  to  establish  it. 

J.  L  Ostrander  for  the  defendant : — Whether  by  taking 
an  assignment  of  an  outstanding  title  there  shall  be  a  mer- 
ger of  such  title  in  a  prior  estate,  depends  upon  the  inten- 
tion of  the  person  who  takes  the  assignment.  (Swain  v. 
Ferine,  5  John.  Ch.  Rep.  482 ;  Tabele  v.  Dabele  and  others,  1 
John.  Ch.  Rep.  45 ;  Titus  v.  Neihon,  6  John.  Ch.  Rep.  452; 
Starr  v.  Ellis,  6  John.  Ch.  Rep.  393 ;  James  v.  Johnson  A 
Morey,  6  John.  Ch.  Rep.  417 ;  James  v.  Morey,  2  Cowen's 
Rep.  300;  Jackson,  ex  dem  Bruyn  v.  Dewiti,  6  Cowen's 
Rep.  316 ;  (hales  v.  Cheever,  1  Cowen's  Rep.  460.)  In  this 
case,  Corning  purchased  the  outstanding  mortgage  for  the 
express  purpose  of  protecting  himself  against  the  complain- 
ant's right  of  dower.  The  complainant  is  not  entitled  to 
•  arrears  of  dower,  her  husband  not  having  died  seized,  the 
equity  of  redemption  having  been  sold  upon  an  execution 
previous  to  his  death.  (1  IIop.  R.  88.)  The  complainant 
is  not  entitled  to  costs,  not  having  demanded  her  dower 
previous  to  the  commencement  of  the  suit.  (Hah  v.  James, 
6  John.  Ch.  Rep.  258 ;  Swain  v.  Perine,  5  John.  Ch.  Rep. 
482;  Mit.  PI.  111. 

The  Chancellor  : — There  is  no  doubt  of  the  complain- 
ant's right  to  be  endowed  of  the  premises  which  formerly 
belonged  to  her  husband.  She  claims  the  one-third  of  the 
premises  as  her  dower,  and  the  arrears  which  have  hereto- 
fore accrued,  together  with  the  costs  of  this  suit ;  but  the 
defendant  insists  she  is  only  entitled  to  dower  in  the  equity 
of  redemption,  and  that  she  has  no  claim,  either  for  the  ar- 
rears or  for  costs. 

In  the  case  of  Coates  v.  Cheever  (1  Cowen's  R.  460,)  the 
Supreme  Court  decided  that  the  widow  was  entitled  to 
dower,  as  well  in  that  half  of  the  premises  against  which 
Cheever  had  purchased  an  outstanding  mortgage,  as  in  the 
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other  half  *on  which  there  was  no  incumbrance.  Al-  18^8. 
though  the  court  in  that  case  speak  of  the  incumbrance  Ruasell 
being  merged  in  the  estate  which  existed  in  Cheever  at  the  T' 
time  of  the  assignment,  they  could  not  have  intended  to 
overturn  the  doctrine,  which  had  before  been  established  in 
this  court,  that  the  widow  must  contribute  her  share  to- 
wards paying  off  the  incumbrance.  That  was  an  appeal 
from  the  decision  of  a  surrogate,  in  a  proceeding  to  ad- 
measure dower  under  the  statute.  The  question  of  equita- 
ble contribution  could  not  arise  under  those  proceedings  in 
a  court  of  law.  The  only  question  before  the  court  was, 
whether  she  was  entitled  to  dower  in  that  half  of  the  prop- 
erty. And  Cheever  would  still  have  been  at  liberty,  not- 
withstanding that  decision,  to  have  applied  to  this  court  to 
compel  contribution.  There  was  no  merger  of  the  mort- 
gage in  this  case  by  the  assignment  to  Corning,  or  by  the 
assignment  from  Corning  to  the  defendant.  In  the  case  of 
James  v.  iforey,  (2  Cowen's  Rep.  246,)  the  Court  of  Errore 
decided  that  the  question  of  merger  depended  on  the  inten- 
tion of  the  person  who  took  the  assignment  of  an  outstand- 
ing title  or  estate,  provided  he  had  any  interest  in  keeping 
up  the  incumbrance,  and  preventing  a  merger  thereof  in 
his  prior  estate.  At  the  time  of  the  assignment  of  the  mort- 
gage, in  this  case,  the  husband  was  dead  and  the  wife's 
right  of  dower  in  the  premises  had  become  complete.  The 
mortgage  was  purchased  in  and  assigned,  instead  of  being 
paid  0%  under  the  advice  of  counsel ;  and  for  the  avowed 
object  of  protecting  the  assignee  against  the  claim  of  dower, 
to  the  extent  of  that  incumbrance.  There  can,  therefore, 
be  no  pretence  that  the  mortgage  interest  was  merged  by 
the  assignment  to  Corning,  or  by  the  sale  and  assignment 
to  the  defendant,  when  it  was  still  kept  on  foot  for  the 
same  purpose.  The  widow  is  only  entitled  to  dower  in  the 
equity  of  redemption,  and  must  contribute  her  share  to- 
wards the  payment  of  the  mortgage. 
In  this  case  the  husband  died  seized  of  the  premises,  and 
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1828.  she  is  entitled  to  the  arrears  of  her  dower.  Although  the 
"laud  had  been  sold  by  the  sheriff,  the  time  within  which 
the  husband  was  entitled  to  redeem  had  not  expired  at 
his  death.  The  sale  by  the  sheriff  changed  the  general  lien 
of  *the  judgment  to  a  specific  lien  in  favor  of  the  purchaser, 
to  the  amount  of  the  purchase-money  and  interest ;  and  un- 
til the  time  of  redemption  expired,  the  estate  of  the  pur- 
chaser was  in  the  nature  of  a  mortgage,  and  the  seizin  of 
the  husband  was  not  divested.  But  the  widow  is  not  en- 
titled to  recover  against  the  defendant  any  arrears  which 
accrued  previous  to  his  purchase  of  the  premises.  The  ar- 
rears from  that  time  must  be  ascertained  by  computing  the 
amount  due  on  the  bond  and  mortgage  at  the  time  of  the 
defendant's  purchase,  and  then  deducting  one-third  of  the 
interest  on  that  amount  from  one-third  of  the  rents  and 
profits  of  the  property,  over  and  above  the  necessary  re- 
pairs, taxes,  &c.  And  this  will  also  form  an  equitable  rule 
by  which  the  parties  may  settle  an  annuity  to  be  paid  to 
the  complainant,  hereafter,  in  lieu  of  her  dower.  If  the 
parties  cannot  agree  upon  an  annuity,  the  complainant  will 
be  entitled  to  be  endowed  of  one  entire  third  of  the  prem- 
ises, on  her  keeping  down  one-third  of  the  interest  on  the 
amount  due  as  aforesaid,  or  by  paying  a  sum  in  gross  in 
proportion  to  the  value  of  her  life  estate  in  the  premises. 

The  question  of  costs  in  this  as  in  other  cases  in  Chancery, 
depends  upon  the  exercise  of  the  sound  discretion  of  the 
court  If  the  complainant  had  made  application  to  the  de- 
fendant to  assign  her  dower  in  the  premises,  or  to  pay  her 
an  equivalent  therefor,  and  he  had  refused  such  reasonable 
request,  I  should  have  considered  her  entitled  to  the  costs 
of  this  suit.  But  it  appears  by  the  answer  that  she  never 
applied  to  him  for  her  dower ;  and  the  first  notice  he  had 
that  she  intended  to  make  such  a  claim  was  by  her  bill,  in 
which  she  alleged  that  the  mortgage  had  been  paid  off,  and 
insisted  upon  her  right  to  be  endowed  of  the  whole  premises, 
and  claimed  the  arrears  as  well  before  as  after  his  pur- 
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# 

ehase.    The  defendant  has  been  compelled  to  resist  this  i**& 

unfounded  claim,  and  I  think  it  a  proper  case  for  each  w— «*»»*  * 

party  to  bear  their  own  costs.  *jr 


♦Hammowd  jun>  others  v.  Puller  and  others.  [*197] 

Where  a  party  by  erecting  a  dam  raise*  a  stream  of  water  above  its  natural 
#    level,  ao  as  materially  to  injure  mills  above,  on  the  same  stream)  a  court 
of  chancery  will  decree  that  the  dam  be  lowered,  and  that  the  party  erect- 
ing the  same  pay  all  the  damages  occasioned  by  raising  the  water  above 
its  natural  level. 

This  was  a  motion  for  an  order  requiring  the  defendants  Sept  nth. 
to  remove  a  dam  on  the  Paradox  Creek,  in  the  county  of 
Essex,  which  the  complainants  alleged  had  been  erected  in 
such  a  manner  as  to  violate  the  injunction  issued  in  this 
cause.  The  facts  sufficiently  appear  in  the  opinion  of  the 
Chancellor. 

J.  King  and  G.  V.  Denni&Um,  for  the  complainants. 

R  Weston,  for  the  defendants,  cited  Plait  V.  Soot,  (15 
John.  R.  219;)  Palmer  v.  ifuUigan,  (3  Caines'  R.  320;) 
Gardner  v.  Village  of  Newburgh,  (2  John.  Ch.  R.  164;) 
Corporation  of  New  York  v.  Mapesy  (6  John.  Ch.  R.  46;) 
Beid  v.  Gifford,  (4  John.  Ch.  R.  19 ;)  Dickens'  Rep.  895. 

The  Chancellor  : — The  contest  between  the  parties  on 
this  motion  is,  whether  the  dam  of  the  defendants  raises  the 
water  of  the  Paradox  Creek  at  and  above  the  line  between 
Pliny  Mooers*  patent  and  lot  No.  806  in  the  Paradox  tract, 
above  the  natural  level  of  the  stream,  as  it  existed  previous 
to  the  erection  of  the  mills  of  either  of  the  parties ;  and  in 
such  manner  as  materially  to  injure  the  mills  or  mill  priv- 
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1828.  ileges  of  the  complainants.  If  it  does  so,  the  defendants 
must  lower  their  dam,  and  pay  to  the  complainants  the 
damages  which  they  have  sustained  by  the  violation  of  the 
injunction.  It  is  impossible  for  the  court,  from  the  mass 
of  contradictory  affidavits  presented,  to  determine  this  ques- 
tion with  any  reasonable  prospect  of  doing  justice  between 
the  parties.  An  issue  must  therefore  be  awarded  to  deter- 
mine the  question ;  and  then  both  parties  will  have  an  op- 
portunity to  crdss-examine  the  witnesses  before  the  jury. 
f*198]  But  as  the  merits  of  the  whole  *suit  depend  upon  the  same 
question,  and  the  parties  are  willing  that  one  issue  only 
should  be  awarded  if  an  issue  is  necessary  on  this  motion,  • 
there  must  be  a  decree  entered  directing  an  issue  to  be  made 
up  and  tried  at  the  circuit  in  the  county  of  Essex,  to  deter- 
mine this  question ;  and  the  issue  must  be  formed  in  such 
a  manner  that  the  jury  which  tries  such  issue,  if  the  same 
is  found  for  the  complainants,  may  also  assess  the  damages 
which  they  have  sustained  in  consequence  of  such  raising 
of  the  water  at  and  above  the  line  of  lot  No.  806,  and  that 
the  damages  be  ascertained  by  the  verdict  up  to  the  time 
of  the  trial  of  such  issue.  And  all  other  proceedings  on 
the  motion  which  has  been  made  to  remove  the  dam  of  the 
defendants,  and  all  further  questions  and  directions  in  rela- 
tion to  the  suit  generally,  must  be  reserved  until  after  the 
trial  of  the  said  issue. 


Chase  v.  Chase. 

Three  promissory  notes  were  given  by  "W.  to  the  wife  of  C.  before. her 
marriage.  Alter  the  marriage,  G.  left  the  notes  with  B.  for  collection,  and 
in  Sept,  1827,  0.  assigned  the  notes  to  G.  The  latter  afterwards  ascer- 
tained that  a  few  days  before  the  assignment,  one  H.  as  the  agent  of  the 
wife,  obtained  the  notes  from  B.  and  delivered  them  to  W.  and  received 
new  notes  in  his  own  name.  6.  then  commenced  an  action  of  trover  in 
foe  name  of  G.  against  H.  for  the  notes  so  delivered  to  W.    The  wife  filed 
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a  bill  against  C,  her  husband,  claiming  the  notes,  and  obtaining  an  injnno-  1828. 
tion  to  stay  the  proceedings  at  law  against  H.  It  was  held,  that  G.  had  rhjuio 
no  right  to  bring  an  action  of  trover  in  the  name  of  C,  but  his  remedy,  if  Ta 

any,  was  either  by  an  action  at  law  in  the  name  of  C.  and  wife  against  W.        Chase, 
to  recover  the  amount  of  the  original  notes,  or  by  an  action  of  trover  in  his 
own  name  against  H.  for  a  conversion  subsequent  to  the  assignment,  or  by 
a  bill  in  equity  against  all  the  parties,  to  obtain  the  possession  or  proceeds 
of  the  new  notes. 

The  assignee  of  a  chose  in  action  may  sue  at  law  in  the  name  of  the  assignor, 
and  to  a  bill  for  an  injunction  to  stay  the  suit  at  law,  the  assignee  must  be 
made  a  party,  or  the  court  will  permit  him  to  proceed  in  the  name  of  the 
assignor. 

If  promissory  notes  are  assigned  before  a  conversion,  the  assignee  alone  has 
a  right  to  maintain  an  action  of  trover. 

Where  the  notes  were  converted  before  the  assignment,  the  simple  assign- 
ment of  the  notes  will  not  authorize  the  assignee  to  prosecute  in  the  name 
of  the  assignor  for  the  previous  tort 

*This  was  a  motion  founded  upon  the  petition  of  Wil-  [*199] 
liam  C.  Gardner  for  a  dissolution  or  modification  of  the  in- 
junction issued  in  this  cause.  The  petition  stated,  that  in 
January,  1826,  three  promissory  notes  were  given  by  Job 
Whitney  to  Sophia  Bacon,  who  afterwards  married  the  de- 
fendant in  this  cause ;  that  the  defendant  left  the  notes  with 
B.  Bradford  for  collection ;  that  in  September,  1827,  Chase 
sold  and  assigned  the  notes  to  the  petitioner ;  that  the  pe- 
titioner afterwards  ascertained  that  a  few  days  before  the 
assignment,  Healy,  acting  as  the  agent  of  Mrs.  Chase,  ap* 
plied  to  Bradford  and  obtained  the  notes,  and  delivered 
them  up  to  Whitney,  and  received  new  notes  in  his  own 
name ;  that  the  petitioner  thereupon  commenced  an  action 
of  trover  in  the  name  of  Alvah  Chase,  against  Healy,  for 
the  notes  so  given  up ;  that  the  wife  of  Chase  has  filed  a 
bill  against  her  husband  in  this  court,  claiming  the  notes, 
and  has  obtained  an  injunction  to  stay  the  proceedings  at 
law  against  Healy,  but  has  not  made  the  petitioner  a  party 
thereto. 

The  Chancellor  : — If  the  petitioner  had  shown  any 
authority  to  prosecute  the  action  of  trover  against  Healy, 
in  the  name  of  Chase,  the  injunction  would  not  be  permit- 
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1838.  ted  to  affect  his  rights,  without  making  him  a  party  to  the 
Chase  bill.  {Nugent  v.  Smith,  Mofleley's  R.  864.)  The  assignee 
of  a  chose  in  action  may  sue  at  law  in  the  name  of  the  as- 
signor ;[1]  and  in  such  cases,  the  assignee  must  be  made  a 
party  to  a  bill  for  an  injunction  to  stay  the  suit  at  law,  or 
the  court  will  permit  him  to  proceed  in  the  name  of  the 
assignor.  [2]    In  this  case,  if  the  notes  were  assigned  before 

[1]  Courts  of  law,  in  this  state,  under  sec  111,  New  York  Code,  bare  adopted 
the  Chancery  practice,  as  to  parties,  with  a  few  slight  modifications,  per  Ma- 
son, J.,  in  Wallace  v.  Eaton,  5  How.  Pr.  B.  99, 100,  and  per  Parker,  J.,  in 
ffoUenbeck  v.  Van  Valkenburgh,  id.  281,  284.  Every  action  at  law  must  now 
be  prosecuted  in  the  name  of  the  real  parties  in  interest  But  an  executor  or 
administrator,  or  a  trustee  of  an  express  trust,  or  person  expressly  authorized 
by  statute,  may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  (Sees.  Ill,  113.)  Previously  an  action  at  law,  to 
recover  chose  in  action,  should  be  in  the  name  of  the  assignor,  or  if  dead, 
bis  personal  representative,  if  any ;  but  if  there  was  no  executor  or  adminis- 
trator, the  assignee  might  sue  in  his  own  name.  2  R.  8.  (2d  ed.)  274,  see.  5 ; 
Seeleyv.  Seeley,  2  Hill,  496;  See  Carbine. Emerson,  10  Leigh,  663;  JBeBv. 
Bhrock,  2  B.Mon.  29. 

[2]  In  equity)  parties  to  a  suit  may  be  classed  under  three  heads : 
1st  Those  who  may  be  parties. 
2d.  Those  who  should  be  parties. 
3d.  Those  who  must  be  parties* 

Those  who  may  be  parties. — Are  those  who  have  no  real  or  legal  interest,  and 
who,  without  being  improper,  are  not  necessary  parties ;  as  for  example,  the 
assignor  of  an  absolute  and  voluntary  assignment  of  a  judgment,  or  an  equity 
of  redemption.  Beeren  v.  Crane,  1  Green.  Ch.  B.  348 ;  Vreekmd  v.  Loubot, 
ib.  104,  348 ;  Chester  v.  King,  id.  405.  Or,  where  a  person  implicated  in  a 
fraud,  is  made  a  party,  for  the  purpose  of  charging  him  with  costs.  If  Cloaker 
v.  Brady,  1  Barb.  Ch.  R.  343 ;  S.  C,  1  Comst.  214.  Or  a  residuary  legatee 
to  a  bill  by  a  creditor  seeking  to  charge  the  general  assets  of  the  testator. 
BwrweU  v.  Corwood,  2  How.  U.  S.  5*75.  But  in  general  no  one  should  be  a 
party,  against  whom  no  judgment  could  be  rendered.  Besmsdybe  v.  Kane,  I 
GalL  383 ;.  Vanderpool  v.  DevenporCs  ExWs,  2  Green.  C.  B.  Where,  how- 
ever, the  assignment  is  involuntary,  as  if  made  by  operation  of  law,  the  as- 
signor must  be  made  a  party.  Sedgwick  v.  Cleveland,  7  Paige,  289;  MxOs  v. 
Hoag,  id.  21. 

Those  who  should  be  partes.— The  exact  difference  between  those  who  may 
be,  and  those  who  should  be  parties,  is  slight,  and  the  Hne  of  demarcation 


[*200]  , 
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the  conversion,  the  assignee  would  have  a  right  to  maintain  1M& 
the  action  of  trover  in  his  own  name,  but  could  not  recover 
in  the  name  of  the  assignor,  who  had  no  interest  in  the 
notes  at  the  time  of  the  conversion,  and  therefore  could  not 
be  injured  thereby.  If  the  notes  had  been  delivered  up 
and  cancelled  before  the  assignment,  so  that  Chase  had  no 
remedy  thereon,  but  had  a  good  cause  of  action  against 
Healy  for  the  conversion,  the  simple  assignment  of  the 
notes  would  not  authorize  the  assignee  to  prosecute  in  the 
name  of  Chase  for  the  previous  tort 

If  the  petitioner  has  any  remedy,  it  must  be  either  by  an 
action  at  law,  in  the  name  of  Chase  and  wife  against  Whit- 
ney *to  recover  the  amount  of  the  original  notes,  or  by  an 
action  of  trover,  in  his  own  name  against  Healy,  for  a  con- 
version subsequent  to  the  assignment,  or  by  a  bill  in  equity 
against  all  the  parties,  to  obtain  the  possession  or  proceeds 
of  the  new  notes,  to  which,  perhaps,  he  may  in  equity  be 
entitled,  subject  to  the  wife's  equity. 

Under  the  circumstances  disclosed  in  the  petition,  the 
suit  at  law  must  be  considered  as  an  action  brought  by 

often  difficult  to  trace.  It  is  said  that  it  may  be  done  by  limiting  the  class  of 
those  who  should  be  parties,  to  those  who  have  an  interest  in  the  event  of  the 
•oil  Wiser  v.  Blackley,  1  John.  Ch.  438 ;  King  ▼.  Berny's  Ex'rs,  2  Green. 
Ch.  52;  CaldtvcU  v.  Taggart,  4  Pet  190;  Bank  Alexandria  y.  Seaton,  1  id. 
306;  MarshaU  v.  Beverly,  5  Wheat.  313 ;  WendeU  v.  Van  Rensselaer,  1  John. 
Ch.349;  HaOett  v.  EaUeU,  2  Paige,  15;  see  also  Am.  Ch.  Dig.  by  Waterman, 
tit.  Parties. 

Those  who  must  be  parties. — Includes,  as  a  general  thing,  those  who  should 
be  parties,  and  extends  to  all  persons  materially  interested,  in  the  matter  of 
the  bill,  as  plaintiff*  or  defendants.  Such  persons  should  be  made  parties, 
however  numerous  they  be.  West  v.  RandeU,  2  Mason,  181 ;  Crocker  v.  Big- 
gins, 1  Conn.  342 ;  WendeU  ▼.  Van  Rensselaer,  1  John.  Ch.  349 ;  New  London 
Bank  ▼.  Lee,  11  Conn.  112.  The  rule  as  to  those  who  should  be  parties,  is 
extremely  pliable,  and  maybe  moulded  to  suit  the  ends  of  justice.  HaUsU  v. 
EdUeto,  2  Paige,  15,  and  cases  there  cited.  But  the  court  will  not  exercise 
such  latitude  of  discretion,  when  the  rights  of  persons  not  before  it,  are  so 
inseparably  connected  with  the  claims  of  the  parties  litigant,  that  no  decree 
can  be  made  without  affecting  the  rights  of  the  former.  Id.  See  sea  lit, 
NY.  Code. 
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1828.       Chase  in  his  own  right,  or  brought  by  the  petitioner  in  his 
Stafford     name,  without  right  or  authority. 

Hewlett.         ^e  m°tion  to  dissolve  the  injunction  is  refused,  with 
costs  to  be  paid  by  the  petitioner. 


Stafford  and  others  v.  Howlett  and  West. 

An  original  bill  cannot  be  amended  by  incorporating  therein  any  thing  which 
arose  subsequent  to  the  commencement  of  the  suit  This  should  be  stated 
in  a  supplemental  bill. 

Ail  matters  which  arose  previous  to  the  filing  of  the  original  bill,  although 
discovered  afterwards,  should  be  introduced  into  the  same  by  way  of  amend- 
ment, if  the  cause  is  in  a  stage  in  which  an  amendment  is  allowable.[l] 

If  the  cause  has  progressed  so  far  that  an  amendment  cannot  be  made,  or  if 
material  facts  have  occurred  subsequent  to  the  commencement  of  the  suit, 
the  court  will  give  the  complainant  leave  to  file  a  supplemental  bill.  And 
where  such  leave  is  given,  the  court  will  permit  other  matters  to  be  intro- 
duced into  the  supplemental  bill,  which  might  have  been  incorporated  in 
the  original  bill  by  way  of  amendment 

If  it  appears  upon  the  face  of  the  supplemental  bill  that  all  the  matters  alleged 
therein  arose  previous  to  the  commencement  of  the  suit,  and  might  have 
been  inserted  in  the  original  bill  byway  of  amendment,  the  defendant  may 
demur.  But  if  this  irregularity  does  not  appear  upon  the  face  of  the  sup- 
plemental bill,  the  facts  may  be  brought  before  the  court  by  plea. 

Sept  13th,  The  complainants,  as  execution  creditors  of  Simeon 

West,  filed  their  original  bill  against  him  and  two  others, 

[1]  See  New  York  Code,  sec.  177 ;  Verpkmk  v.  Mercantile  Ins.  Co.,  1  Edw. 
46 ;  Bennington  Iron  Co,  v.  Campbell,  2  Paige,  159 ;  Hunt  v.  Holland,  3  id.  78 ; 
see  further  Am.  Ch.  Dig.  by  Waterman,  tit  Amendment, 

Supplemental  answers  in  equity  have  not  only  been  allowed,  when  facts 
material  to  the  case  were  discovered  subsequent  to  filing  the  answer, 
Strange  v.  Collins,  2  Ves.  &  B.  163 ;  Taylor  v.  Obet,  3  Price ;  Eediey  v.  Ofee, 
Wightw.  32 ;  but  also  in  cases  where  a  defendant  was  ignorant  of  those 
facts.  Jackson  v.  Parish,  1  Sim.  605;  TidsweU  v.  Beyer,  7  id.  64.  And 
where  he  knew  of  them,  bat  was  induced  to  leave  them  out,  under  mistaken 
advice  of  counsel.  Nail  v.  Punter,  4  id.  440.  Or  through  the  misrepresenta- 
tion of  the  complainant     Curling  v.  Marquis  of  Tbwnthend,  19  Yes.  628. 
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for  the  purpose  of  obtaining  satisfaction  of  their  debt  out       **>*» 
of  his  property  which  had  been  placed  beyond  the  reach  of     Stafford 
their  execution.    After  the  other  two  defendants  had  an-    H^Jj^ 
swered,  the  complainants  filed  their  supplemental  bill  against 
West,  one  of  the  original  defendants,  and  Howfett,  who        * 
was  not  a  party  *to  the  former  proceedings,  alleging  that         [*201] 
West  had  assigned  portions  of  his  property  to  Howlett,  for 
the  purpose  of  defrauding  the  complainants,  and  defeating 
their  original  bill. 

To  the  supplemental  bill  the  defendants  put  in  a  plea, 
alleging  that  if  the  complainant  ever  had  any  cause  of  suit 
against  them,  for  or  concerning  any  of  the  matters  in  the 
supplemental  bill  mentioned,  the  same  arose  before  the  filing 
of  the  original  bill. 

J.  W.  Cushman,  for  the  complainants,  cited  AUen  v. 
Randolph,  (4  John  Ch.  Sep.  693 ;)  Beames'  Pleas,  29.  ' 

&  A.  Foot,  for  the  defendants,  cited  Cooper's  PL  203,  4> 
214;  Mitf.  PL  234,  5,  6  and  164. 

The  Chancellor  : — It  is  a  well  settled  rule  that  nothing 
can  be  inserted  in  an  original  bill  by  way  of  amendment 
which  has  arisen  subsequent  to  the  commencement  of  the 
suit,  but  the  same  must  be  stated  in  a  supplemental  bill. 
On  the  other  hand,  matters  which  arose  previous  to  the 
filing  of  the  original  bill,  although  discovered  by  the  com- 
plainant afterwards,  should  be  introduced  into  the  same  by 
way  of  amendment,  provided  the  cause  is  in  that  stage  in 
which  an  amendment  is  allowable.  (Mitford's  Pleadings, 
60.)  If  the  cause  has  progressed  so  far  that  an  amendment 
cannot  be  made,  or  if  material  facts  have  occurred  after  the 
commencement  of  the  suit,  the  court,  on  a  proper  applica- 
tion, will  give  the  complainant  leave  to  file  a  supplemental 
bill.  (Goodwin  v.  Goodwin,  8  Atk.  370.)  And  wherever 
the  party  is  permitted  to  file  such  bill  for  the  purpose  of 
introducing  matters  which  have  arisen  subsequent  to  the 


▼. 
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*****       filing  of  the  original  bill,  the  court  will  also  give  to  the 
Whitttek     complainant  permission  to  introduce  other  matters  into  the 
supplemental  bill,  which  might  have  been  introduced  by 
way  of  amendment  to  the  first  bill. 

If  it  appears  upon  the  face  of  the  supplemental  bill  that 
the  whole  of  the  matters  charged  therein  arose  previous  to 
the  commencement  of  the  suit,  and  that  the  situation  of  the 
cause  is  such  that  they  may  be  inserted  in  the  original  bill 
by  amendment,  the  defendant  may  demur.  (Mitford's 
Plead.  164.  Baldwin  v.  Mackovm,  3  Atk.  817.) 
[*202]  *But  if  it  does  not  distinctly  appear  by  the  supplemental 

bill,  that  the  new  matters  charged  therein  arose  before  the 
filing  of  the  original  bill,  the  defendant  can  only  take  ad- 
vantage of  the  irregularity  by  a  plea  alleging  the  fact 
(Mitford,  230.) 

The  bill  and  plea  in  this  cause  taken  together  show,  that 
the  new  matters  are  improperly  brought  before  the  court 
by  this  supplemental  bill,  and  that  they  were  the  proper 
subjects  of  an  amendment  of  the  bill  in  the  original  suit; 
the  plea  must  therefore  be  allowed. 


Whittick  v.  Kane  and  others. 

Parol  evidence  is  admissible  to  show  that  a  deed,  absolute  in  its  terms,  was 
intended  by  the  parties  as  a  mortgage.[l] 

Bona  fide  purchasers  without  notice,  who  have  actually  paid  the  purchase- 
money,  cannot  be  disturbed  in  their  title  to  the  promises  purchased,  where 
the  deed  intended  as  a  mortgage  is  absolute  on  its  face. 

In  such  cases,  the  remedy  of  the  mortgagor  is  personal  against  the  mortgagee 
and  his  legal  representatives  for  the  moneys  received  on  the  sale  of  the 
mortgaged  premises. 

In  taking  and  stating  an  account  of  the  amount  due  on  such  mortgage,  the 
mortgagee  will  be  charged  with  the  rents  and  profits  of  the  mortgaged 


[1]  Sae^ftis,™. 
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premises  from  the  time  he  took  possession,  and  also  with  the  amount  of        1828. 
the  purchase-money  received  by  him  on  the  sale  of  the  premises,  together  — wjiitti** 
with  interest  thereon  to  the  time  of  stating  the  account  v# 

Kan* 
The  complainant  filed  his  bill  in  this  cause  in  October,  October  1th. 

1821,  setting  forth  that,  in  January,  1772,  his  paternal  grand- 
father  owned  lot  No.  19,  in  Snyder's  patent,  in  the  town  of 
Hooedck ;  that  he  was  about  60  years  ol<J,  ignorant  and  in- 
capable of  reading  or  writing,  or  of  understanding  the  con* 
tents  or  import  of  legal  conveyances.  That  on  the  11th  of 
November,  1763,  he  borrowed  of  Cornelius  Van  Schelluyne, 
father  of  Dirck  Van  Schelluyne  one  of  the  original  defend- 
ants in  this  cause  and  of  Deborah  the  wife  of  Elias  Kane, 
J&50,  for  which  he  gave  his  bond  payable  with  interest,  to- 
gether with  a  warrant  of  attorney  to  confess  judgment  there- 
on, but  no  judgment  was  entered.  That  on  the  18th  of 
♦January,  1772,  Whittick  executed  to  Schelluyne  an  absolute  [*208] 
deed  of  lot  No.  19,  and  of  two  other  lots  which  afterwards 
fell  within  the  Vermont  line ;  which  deed  was  only  intended 
as  a  security,  by  way  of  mortgage,  to  secure  the  money 
loaned,  with  interest  thereon,  but  no  written  defeasance  was 
ever  executed.  That  Whittick  continued  in  possession  of 
the  whole  premises  until  two  lots  were  taken  by  the  state 
of  Vermont,  and  then  continued  in  the  actual  uninterrupted 
possession  of  lot  No.  19  until  his  death,  in  1791,  and  always 
considered  and  spoke  of  the  conveyance  to  Schelluyne  as  a 
mortgage;  and  the  latter  never  claimed  the  possession  or 
fee  of  the  premises,  or  exercised  any  acts  of  ownership  over 
the  same  by  leasing,  or  otherwise,  but  always  treated  the 
premises  as  the  property  of  Whittick,  subject  however  to 
the  payment  of  his  debt.  That  at  the  death  of  John  Whit- 
tick, he  left  two  children ;  Abraham,  the  father  of  the  com- 
plainant, and  Henry,  an  idiot  That  Abraham  Whittick 
continued  in  possession  of  No.  19  until  July,  1792,  when 
he  died  in  possession,  leaving  his  wife  and  the  complainant, 
and  his  sister,  then  infants  under  the  age  of  three  years, 
him  surviving,  who  together  with  the  idiot  continued  in 
possession  of  the  premises.    That  in  1796,  the  complain* 
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1828-  ant's  mother  married  Henry  Lampman,  who  came  on  to  the 
Whittick  lot  and  continued  in  possession  thereof  by  virtue  of  the  es- 
tate of  his  wife,  and  continued  to  reside  on  the  premises  un- 
til the  death  of  the  complainant's  mother  in  1798 ;  when  he 
left  the  premises,  and  Peter  I.  Lampman  entered  into  pos- 
session thereof.  That  Peter  I.  Lampman  attorned  to  Schel- 
luyne  and  continued  to  reside  on  the  premises  with  Henry 
Whittick  the  idiot,  until  April,  1816,  and  during  that  time 
made  large  payments  to  Schelluyne  out  of  the  produce  of 
the  lot  towards  the  debt  for  which  it  was  mortgaged.  That 
Cornelius  Schelluyne,  down  to  the  time  of  his  death,  in  1813, 
never  pretended  to  have  any  thing  more  than  a  mortgage  in- 
terest in  the  premises ;  and  frequently  admitted  the  right 
of  the  complainant  and  his  sister  to  redeem  the  same  when 
they  were  of  age,  and  promised  to  convey  to  them  on  the 
complainant's  giving  security  to  support  his  uncle,  the  idiot 
That  in  1809,  the  complainant's  sister  married  Solomon 
1**204]  Foster,  *and  moved  to  some  part  of  the  state  of  Ohio ;  and 
Henry  Whittick,  the  idiot,  died  in  1820,  leaving  the  com- 
plainant and  his  sister  his  heirs  at  law.  That  Cornelius 
Van  Schelluyne  devised  and  bequeathed  all  his  estate  to  his 
son  Dirck  and  to  his  daughter  Deborah,  wife  of  Elias  Kane, 
and  made  his  son  and  Kane  executors.  That  in  1816,  the 
defendant  Kane  went  on  to  the  premises,  claiming  the  same 
in  behalf  of  his  wife  and  Schelluyne,  and  directed  Lamp- 
man  to  remove  therefrom,  together  with  Henry  Whittick, 
the  idiot ;  and  that  on  the  22d  of  March,  1816,  Dirck 
Schelluyne  and  wife,  and  Kane  and  wife,  conveyed  the 
premises  in  fee  to  the  defendants  Rogers  and  Sherwood,  for 
$2,500. 

The  defendants  Rogers  and  Sherwood,  by  their  answer, 
admitted  the  purchase  made  by  them,  but  insisted  that  they 
were  bona  fide  purchasers  without  notice  of  the  equitable 
right  claimed  by  the  complainant.  Dirck  Schelluyne  and 
Kane  and  wife  denied  all  knowledge  that  the  conveyance 
of  the  premises  to  Cornelius  Schelluyne,  in  1772,  was  in- 
tended as  a  mortgage,  and  insisted  upon  it  as  an  absolute 


CASES  tS  CHANCERY.  204 

<Sohveyancd.    They  admitted  the  sale  of  the  premises  to       ****- 
RogeTS  and  Sherwood,  but  denied  all  knowledge  of  the     WMtitk 
principal  facts  stated  in  the  bill,  and  put  the  complainant      ^m 
to  the  proof  thereof;  and  they  also  alleged  that  they  had 
found  among  the  papers  of  Cornelius  Van  Schelluyne  a 
bond,  purporting  to  be  executed  by  John  Whittick  and 
Abraham  Whittick,  dated  January  24th,  1787,  conditioned 
to  pay  him  £225  12$.  on  the  1st  of  February  then  next, 
with  interest,  and  also  a  warrant  of  attorney  to  confess 
judgment  thereon ;  that  no  judgment  had  been  entered,  and 
no  payment  Was  indorsed  thereon ;  and  they  insisted  upon 
the  benefit  of  the  statute  of  limitations,  and  the  statute  of 
fiauds. 

The  defendant  Dirck  Van  Schelluyne  died  after  proof* 
had  been  taken  in  the  cause,  and  the  suit  was  revived 
against  his  heirs  and  legal  representatives. 

C.  V.  Denniston,  for  the  complainant. 

C.  V.  S.  Kane,  for  the  defendants. 

*The  Chancellor  : — By  the  testimony  in  this  cause,  the  [*205] 
complainant  has  established  the  principal  allegations  con* 
tained  in  his  bill.  It  appears  that  Crean  Brush,  by  lease 
and  release  bearing  date  on  the  24th  and  25th  of  Septem- 
ber, 1762,  for  the  consideration  of  50?.,  conveyed  lot  No. 
19  in  Snyder's  patent,  in  the  town  of  Hoosick,  to  John  Wit- 
tick  or  Whittick,  the  paternal  grand-father  of  the  complain- 
ant, together  with  two  other  lots  which  were  then  supposed 
to  be  within  that  patent,  but  which  afterwards  fell  within 
the  line  of  the  state  of  Vermont.  Whittick  went  into  pos- 
session of  the  land,  and  continued  to  reside  thereon  till  his 
death ;  and  his  sons  Abraham  Whittick,  father  of  the  com- 
plainant, and  Henry  Whittick,  an  idiot,  resided  with  him 
on  lot  No.  19,  which  is  the  only  subject  of  controversy  in 
this  cause.  In  1791,  John  Whittick  died  intestate,  and 
leaving  his  two  sons  his  only  heirs  at  law.    In  the  succeed* 
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1828.       ing  year,  Abraham  was  killed  by  being  thrown  from  a 
Whittick     horse,  and  left  the  complainant  and  his  sister  Caty,  both  at 

y][;A  that  time  very  young,  his  only  children  and  heirs.  The 
widow  of  Abraham  continued  on  the  farm  with  her  infant 
children,  and  their  uncle  the  idiot,  and  a  few  years  after- 
wards married  Henry  Lampman,  who  moved  on  to  the  farm 
with  her.  She  died  shortly  after,  and  the  complainant  waa 
then  put  out  to  learn  a  trade,  and  his  sister  went  to  live 
with  one  of  her  maternal  relatives.  Henry  Lampman 
soon  after  left  the  farm,  and  Peter  I.  Lampman  succeeded 
him ;  but  in  what  manner  he  went  into  possession  does  not 
distinctly  appear.  Henry  Whittick,  the  idiot,  continued 
to  reside  with  him  on  the  farm,  and  was  supported  by  him 
until  he  left  the  place  in  1816.  Peter  I.  Lampman  either 
went  into  possession  under  Schelluyne,  or  attorned  to  him 
afterwards;  as  he  recognized  him  as  his  landlord,  and  paid 
him  rent  for  the  use  of  the  farm  over  and  above  the  ex- 
pense of  supporting  the  idiot,  who  was  wholly  incapable 
of  doing  any  thing  for  himself.  In  1809,  Caty,  the  sister 
of  the  complainant,  then  under  age,  married  Solomon  Fos- 
ter, and  a  few  years  afterwards  moved  to  the  state  of  Ohio, 
where  she  and  her  husband  and  one  of  her  children  have 
[*206]  since  died,  but  *leaving  one  child  who  is  supposed  to  be 
still  living.  When  Lampman  was  turned  out  of  possession 
of  the  farm,  by  the  defendants,  in  1816,  Henry  Whittick, 
the  idiot,  was  also  removed  therefrom,  and  died  in  the  poor- 
house  in  1820,  without  issue. 

John  Whittick,  the  grand-father  of  the  complainant,  exe- 
cuted a  conveyance  of  lot  No.  19,  and  the  two  other  lots, 
to  Cornelius  Van  Schelluyne,  by  lease  and  release,  bearing 
date  the  17th  and  18th  of  January,  1772,  which  the  com- 
plainant insists  was  only  intended  as  a  mortgage  or  security 
for  the  repayment  of  the  501.  loaned  to  the  grand-father 
by  Schelluyne  in  November,  1763,  and  that  both  parties 
always  considered  and  treated  it  as  a  mortgage  only. 

The  conveyance  is  absolute  in  its  terms,  and  was  not  ac- 
companied by  any  written  defeasance ;  and  the  defendant's 
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counsel  contended  that  parol  evidence  cannot  be  received       1828. 
to  establish  the  claim  set  up  in  the  complainant's  bill.     Whittick 
Since  the  decision  of  the  case  of  Clark  v.  Henry  in  the       y^ 
Court  of  Errors,  (2  Cowen's  Eep.  824,)  I  consider  the  law 
as  settled  in  this  state,  that  parol  evidence  is  admissible  to 
show  that  a  deed,  absolute  in  terms,  was  intended  by  the 
parties  thereto  only  as  a  mortgage,  or  security  for  the  pay- 
ment of  money.    It  will,  therefore,  be  necessary  to  exam- 
ine the  evidence  produced  by  the  complainant  in  this  case 
to  support  this  allegation  in  his  bill. 

All  the  witnesses  agree  that  Whittick  was  a  very  illiter- 
ate man,  unable  to  read  or  write ;  and  the  deeds  produced 
appear  to  have  been  executed,  both  by  himself  and  wife, 
by  affixing  their  marks. 

Nathaniel  Barnet  testifies  that  in  1781,  Schelluyne  told 
him  he  had  an  absolute  deed  of  the  farm  from  John  Whit- 
tick, which  he  had  taken  as  security  for  money  he  had  let 
Whittick  have  to  enable  him  to  improve  the  land ;  the  wit- 
ness thinks  the  amount  stated  to  have  been  lent  was  100£ 
The  witness  observed  to  Schelluyne,  "  we  Yankees  do  busi- 
ness in  a  different  way;"  to  which  he  replied,  it  was  custo- 
mary among  the  Dutch  to  deal  in  that  way,  as  they  had  more 
confidence  in  each  other  than  Yankees  had.  Schelluyne 
further  *remarked  that  he  did  not  consider  himself  to  be  [*207] 
the  owner  of  the  land,  and  considered  the  deed  only  as  a 
security  for  the  money  lent.  This  evidence  is  strongly 
corroborated  by  the  feet  that  John  Whittick  continued  in 
the  uninterrupted  enjoyment  of  the  ferm  claiming  and  im- 
proving it  as  his  own  until  his  death,  nearly  twenty  years 
after  the  giving  the  deed ;  and  that  his  heirs  continued  in 
the  undisturbed  possession  for  six  or  seven  years  after- 
wards, and  until  all  who  were  in  a  situation  to  cultivate  or 
carry  on  the  farm  were  dead.  Schelluyne  then  put  a  ten- 
ant in  possession  of  the  land ;  but  the  idiot  son  of  John 
Whittick  still  continued  to  live  there,  and  was  supported 
out  of  the  rents  and  profits  of  the  ferm  during  the  life  of 
Schelluyne. 


m  CASES  Df  GHANCEBY. 

M«&  William  Lake  also  testifies  that  in  1810  or  1811,  he  had 

WUttfck  a  conversation  with  Schelluyne  in  which  he  acknowledged 
the  right  of  the  heirs  of  Whittick  to  redeem  the  farm,  and 
admitted  that  he  did  not  purchase  the  same,  but  only  took 
the  deed  as  security  for  the  repayment  of  money  loaned, 
which  the  witness  thinks  was  said  to  be  £60. 

Henry  A.  Lake,  also  testifies  to  the  same  conversation, 
substantially,  in  1811 ;  and  to  similar  conversations  with 
Schelluyne,  in  1809  and  1812,  when  he  called  upon  him  in 
relation  to  this  business  on  behalf  of  the  complainant  and 
his  sister. 

Among  the  exhibits  produced  by  the  complainant  is  a 
cancelled  bond  and  warrant  of  attorney,  given  by  Whittick 
to  Schelluyne,  dated  the  11th  of  November,  1763,  con- 
ditioned for  the  payment  of  £50  and  interest.  And  the 
defendants  also  produce  a  bond  dated  the  24th  of  January, 
1787,  given  by  John  Whittick  and  his  son  Abraham,  to 
Schelluyne,  conditioned  for  the  payment  of  £225  12*.  with 
interest,  witnessed  by  Henry  Truax,  and  the  body  of  which 
is  apparently  in  the  same  handwriting.  Truax,  who  was 
examined  as  a  witness,  does  not  appear  to  have  been  shown 
this  bond,  or  interrogated  respecting  the  same.  But  he 
does  testify  that  he  was  once  at  the  house  of  Whittick,  in 
Hooaick,  with  Schelluyne,  between  30  and  40  years  previous 
to  his  examination,  (probably  at  the  time  that  bond  was 
given ;)  that  Schelluyne  went  to  see  about  money  owing 
to  him  by  Whittick ;  and  the  witness  was  never  there  be- 
fore or  since. 
[*208]  *From  the  testimony  which  I  have  mentioned,  indepen- 

dent of  any  other  which  was  given  in  the  case,  I  am  satis- 
fied the  deed  from  Whittick  was  only  intended  by  the  par- 
ties as  a  security  for  the  payment  of  money.  The  precise 
sum  which  was  due  does  not  distinctly  appear;  but  it  is 
probable  the  bond  dated  in  1787,  and  found  among  the 
papers  of  Schelluyne,  was  the  sum  actually  due  at  that 
time. 

This  bond  cannot,  as  is  supposed  by  the  defendants,  have 


▼. 


GASES  IN  CHANCEST.  301 

been  given  for  the  Iosb  of  the  two  lota  of  land,  embraced  in  ****• 
the  deed,  which  afterwards  fell  into  the  state  of  Vermont.  Whit** 
The  act  authorizing  the  cession  of  the  state  of  Vermont  waft 
passed  three  years  after  the  date  of  that  bond ;  and  the 
cession  was  not  made  by  the  commissioners  till  the  7th  of 
October,  1790.  By  the  agreement  of  the  commissioners, 
the  state  of  Vermont  paid  $80,000,  for  the  purpose  of  in* 
demnifying  the  owners  of  lands  deriving  titles  from  this 
state  which  fell  within  the  bounds  of  Vermont,  as  settled 
by  the  commissioners.  If  Schelluyne  received  any  of  those 
moneys,  under  the  act  of  the  6th  of  April,  1795,  for  the 
two  lots  included  in  the  deed  from  Whittick,  the  same 
must  be  deducted  from  the  amount  due  on  account  of  the 
loan. 

The  acknowledgment  of  Schelluyne,  within  ten  years 
previous  to  the  commencement  of  this  suit,  is  a  sufficient 
answer  to  the  objection  arising  from  the  lapse  of  time,  in- 
dependent of  the  fact  of  the  infancy  of  the  complainant  and 
his  sister,  and  the  idiocy  of  their  uncle,  who  owned  one- 
half  of  the  premises. 

The  conveyance  to  Schelluyne  being  absolute  on  its&oe, 
and  the  defendants  Rogers  and  Sherwood  having  purchased 
the  premises  and  actually  paid  the  purchase-money,  with- 
out noticfe  of  the  equitable  rights  of  the  oomplainant,  their 
title  to  the  premises  cannot  be  disturbed.  The  remedy  of 
the  complainant  is  against  the  defendants  Kane  and  wife  and 
the  legal  representatives  of  Dirck  Van  Schelluyne,  for  the 
moneys  received  on  the  sale  to  Sogers  and  Sherwood. 
There  must  be  a  reference  to  a  master  to  take  and  state  an 
account  of  the  amount  due  on  the  mortgage  for  principal 
and  interest,  taking  the  sum  mentioned  in  the  condition  of 
the  bond  of  the  *24th  of  January,  1787,  as  the  amount  due 
at  that  time,  and  charging  the  defendants  for  all  sums  re-  [*209] 
oeived  by  Schelluyne  afterwards ;  and  also  charging  them 
for  any  sums  received  by  Schelluyne  from  this  state,  or 
otherwise,  on  account  of  the  two  lots  which  fell  into  the 
state  of  Vermont;  also  charging  them  with  the  rents  and 
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1828-  profits  of  lot  number  nineteen,  from  the  time  that  Schel- 
Knickerbacker  luyne  took  possession  thereof  by  his  tenant,  until  the  sale  to 
gj^  Rogers  and  Sherwood,  excepting  so  much  thereof  as  was 
applied  to  the  support  of  Henry  Whittick  the  idiot  The 
defendants  must  also  be  charged  with  the  amount  of  tne 
purchase-money  received  from  Rogers  and  Sherwood,  and 
interest  thereon  from  the  time  of  the  sale  to  them.  And 
the  usual  authority  must  be  given  to  the  master  to  examine 
the  parties  on  oath,  and  to  compel  the  production  of  books 
and  papers ;  and  all  other  questions  and  directions  must 
be  reserved. 


Knickerbacker  v.  Harris.[1] 

Where  a  parol  agreement  was  made  for  the  purchase  of  a  lot  of  land  for  the 
sum  of  $21  50  per  acre,  to  be  paid  in  seven  equal  annual  payments,  and 
by  the  agreement,  the  grantor  was  to  have  the  lot  surveyed  and  to  give  a 
conveyance  with  warranty,  on  the  payment  of  $300  by  the  grantee,  and 
upon  his  executing  to  the  grantor  a  bond  and  mortgage  for  the  residue  of 
the  purchase-money:  and  the  grantee  went  into  possession  under  the 
agreement,  and  continued  in  possession  8  or  9  years,  making  payments 
from  time  to  time  towards  the  land,  for  which  the  grantor  gave  receipts, 
specifying  therein  that  the  moneys  received  were  in  payment  for  the  land, 
and  that  he,  the  grantor,  was  to  give  the  grantee  a  deed  therefor ;  the 
grantee  made  a  payment  of  $333  soon  aftor  he  went  into  possession,  at  the 
expiration  of  8  years  from  the  time  the  agreement  was  made,  the  grantor 
tendered  a  deed  to  the  grantee,  and  demanded  payment  or  security  for  the 
balance  of  the  purchase-money,  the  defendant  refused  to  accept  the  deed, 
alleging  that  it  contained  too  much  land,  and  that  the  grantor  had  included 
too  much  interest  in  the  balance  he  claimed  to  be  due,  it  was  held,  that 
neither  party  could  take  advantage  of  the  agreement's  not  being  in  wri- 
ting, that  it  was  too  late  for  the  defendant  to  object  that  the  grantor  had 
not  caused  a  survey  to  be  made  of  the  lot,  and  delivered  a  deed  therefor 
immediately  after  the  first  payment,  that  the  defendant  could  only  have 
put  an  end  to  the  contract  by  tendering  the  balance  due  and  demanding 


[1]  Reversed,  see  &  Cn  6  Wen,  638. 
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»  pei&nnanoe  of  the  con  tract  on  the  pcurt  of  the  grantor;  that  a  tender  and         1838. 

demand  made.  *after  a  bill  had  been  filed  by  the  grantor  for  a  specific  per- '     .  , — ; — — 
«  „..  Knickerbacker 

fonnance,  was  a  nullity.  *m*™mamm 

Where  a  defendant  in  his  answer  only  denies  a  fact  charged  in  the  bill,  ao-       Harris. 
cording  to  the  best  of  his  knowledge  and  belief  a  single  witness  on  the 
part  of  the  complainant  is  sufficient  to  establish  the  fact 

Where,  in  a  bill  filed  for  a  specific  performance  of  a  contract  for  the  sale  of 
land,  the  complainant  insisted  upon  the  defendant's  taking  two  acres  more 
than  he  was  bound  to  take,  and  the  defendant  declined  paying  interest, 
which  the  complainant  was  entitled  to,  neither  party  was  allowed  costs. 

In  September,  1815,  the  defendant  agreed  with  the  com-  October  tth. 
plainant  to  purchase  of  him  a  lot  of  land  in  Greenfield,  in 
the  county  of  Saratoga,  supposed  to  contain  about  100 
acres,  being  the  north  part  of  lot  No.  1,  in  great  lot  No.  2, 
in  the  22d  general  allotment  of  the  Kayaderosseras  patent, 
north  of  and  adjoining  lands  before  that  time  sold  by  the 
complainant  to  William  Seymour.  The  defendant  was  to 
pay  $21  50  per  acre  for  the  land,  the  quantity  to  be  ascer* 
tained  on  actual  survey,  and  to  be  paid  in  seven  equal 
annual  payments.  The  complainant  was  to  have  the  lot 
surveyed,  and  to  give  a  conveyance  to  the  defendant,  with 
warranty,  on  his  paying  $300,  or  more,  of  the  purchase- 
money,  and  giving  to  the  complainant  a  bond  and  mortgage 
to  secure  the  payment  of  the  residue.  The  complainant 
alleged  that  the  defendant  was  to  pay  interest  from  the  time 
of  the  purchase.  The  defendant  said  he  had  no  knowledge, 
remembrance  or  belief  that  by  the  terms  of  the  original 
bargain  any  interest  was  to  be  paid.  But  one  of  the  de- 
fendant's witnesses  testified  that  he  understood  from  him, 
he  was  to  pay  interest  after  the  first  payment  became  due 
on  the  20th  of  December,  1815.  The  contract  for  the  pur- 
chase of  the  farm  was  not  reduced  to  writing  by  the  par- 
ties ;  but  the  defendant  went  into  possession  of  the  lot  un- 
der the  agreement,  and  continued  in  possession  until  Febru- 
ary, 1824.  On  the  23d  of  December,  1815,  the  defendant 
made  a  payment  towards  the  land,  and  took  a  receipt  from 
the  complainant  in  the  words  following :  "  Rec'd  this  28d 
December,  1815,  of  John  Harris,  three  hundred  thirty-three 
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1MB.  dollars,  in  part  payment  of  a  piece  of  land  which  I  am  to 
Bjwakerbaokw'  deed  to  him,  lying  in  the  town  of  Greenfield,  adjoining 
mJLu  lands  lately  sold  to  William  Seymour  by  me,  which  con- 
veyance is  to  be  made  as  soon  as  the  land  can  be  run  out 
[*211]  John  *Knickerbacker,  jun."  The  defendant  continued  to 
make  payments  towards  the  lands  from  time  to  time,  until 
the  23d  of  August,  1821,  and  took  receipts  therefor,  speci- 
fying that  the  moneys  received  were  in  payment  of  the  land, 
and  that  complainant  was  to  give  him  a  deed  therefor. 
Several  surveys  were  attempted,  but  the  parties  could  not 
Agree  as  to  the  location  and  boundaries  of  the  lot  In  the 
fall  of  1823,  the  complainant  tendered  to  the  defendant  % 
deed,  and  demanded  payment  or  security  for  the  balance  of 
the  purchase-money.  The  defendant  refused  to  accept  the 
deed,  alleging  it  contained  too  much  land,  and  that  the 
complainant  had  included  too  much  interest  in  the  balance 
claimed  to  be  due.  In  January,  1824,  the  bill  in  this  cause 
was  filed  to  compel  a  specific  performance,  and  in  February 
thereafter  the  defendant  made  a  formal  demand  for  a  deed 
from  the  complainant,  but  made  no  tender  or  offer  to  pay 
the  balance  thep  due.  The  complainant  declined  giving 
him  any  other  deed  than  the  one  offered  before ;  whereupon 
the  defendant  gave  him  a  written  notice  that  he  considered 
the  contract  at  an  end,  and  demanded  repayment  of  the 
purchase-money.  The  defendant  afterwards  commenced 
a  suit  at  law  to  recover  back  the  money  which  had  been 
paid ;  the  proceedings  in  which  suit  have  been  stayed  by 
an  order  of  this  court 

J.  L:  Viele,  for  the  complainant 

L.  H.  Palmer,  for  the  defendant,  cited  Bogart  v.  Perry, 
(1  John.  Ch.  R  52 ;)  Parkhurst  v.  Van  Cartlandt,  (1  John, 
Ch.  R  274;)  Hatch  v.  Cobb,  (4  John.  Ch.  R  559 ;)  Benedict 
v.  Lynch,  (1  John.  Ch.  R  370;)  Lard  Walpale  v.  Lard  Or- 
ford,  (8  Ves.  403,  420;)  Buxton  v.  Lister,  (3  Atk.  386;) 
Sugden's  Law  of  Vendors,  272. 
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The  Chancellor  : — The  agreement  between  the  par-  »«• 
ties,  although  not  in  writing,  has  been  so  far  carried  into  \ 
effect  that  neither  party  is  now  at  liberty  to  make  that  ob- 
jection. The  defendant  went  into  possession  of  the  premi- 
ses under  the  agreement,  and  occupied  the  same  between, 
eight  and  nine  years ;  and  the  complainant,  during  the  saint 
period,  has  received  the  principal  part  of  the  purchase* 
money.  It  is  *also  too  late  for  the  defendant  to  object  that  [*212] 
the  complainant  did  not  cause  the  premises  to  be  surveyed 
and  give  him  a  deed  therefor  immediately  after  the  first 
payment.  He  has  waived  that  objection  by  continuing  to 
jraake  payments  towards  the  land  for  several  years  aftea> 
wards.  This  must  be  considered  as  an  election,  on  his  parti 
jiot  to  rescind  the  contract  in  consequence  of  that  neglect 
on  the  part  of  the  complainant 

In  1823,  the  purchase-money  was  all  due,  and  the  <fe> 
fendant  could  only  put  an  end  to  the  contract,  at  that  im% 
by  making  a  formal  tender  or  offer  to  pay  the  balance  due., 
and  by  demanding  a  performance  of  the  contract  on  the 
part  of  the  complainant  At  the  time  the  formal  demand 
was  made  in  February,  1824,  this  suit  was  pending  toeoxnr 
pel  a  specific  performance  of  the  contract;  and  the  right* 
of  the  parties  must  be  determined  without  reference  to  that 
transaction.  If  any  effect  is  to  be  given  to  that  proceeding, 
it  is  evidence  that  up  to  that  time  the  defendant  considered 
the  contract  in  force,  as  he  then  demanded  to  have  it  ful* 
filled.  It  therefore  becomes  necessary  to  ascertain  what 
that  contract  was,  in  order  to  do  justice  between  the  parties. 

If  the  defendant,  in  his  answer,  had  explicitly  denied  that 
he  was  to  pay  any  interest,  or  alleged  that  the  agreement 
was  that  the  payments  were  to  be  made  without  interest,  it 
would  haye  been  incumbent  on  the  complainant  to  disprove 
that  allegation  in  the  answer  by  more  satisfactory  testimony, 
But  a  denial  according  to  the  best  of  his  knowledge  and 
belief,  or  in  other  words  saying  he  has  no  recollection  it  wad 
so,  merely  throws  the  proof  upon  the  other  party,  and  a 
single  witness  is  /sufficient  to  establish  the  fecfc 
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1828.  In  the  first  place,  it  is  highly  improbable  that  the  agree- 

KnidceJbackOT  ment  was  that  he  should  have  seven  years  to  pay  for  the 
2^^  farm  without  interest;  as  it  is  contrary  to  the  usual  mode 
of  making  such  sales,  where  the  purchaser  goesr  immedi- 
ately into  possession.  In  addition  to  this,  we  have  the  tes- 
timony of  Thomas  Scott,  the  defendant's  witness,  that  he 
told  him  he  was  to  pay  interest  on  the  purchase-money  from 
the  20th  of  December,  1815,  the  time  he  was  to  make  the 
[*218]  first  *payment.  The  complainant  therefore  is  entitled  to 
interest  on  the  purchase-money  from  that  time. 

As  to  the  controversy  about  the  two  acres  which  were 
included  in  the  lot  conveyed  to  Seymour,  more  than  he 
was  entitled  to,  the  defendant  is  not  bound  to  take  that 
land,  although  the  complainant  has  now  a  perfect  title  to 
the  same.  At  the  time  of  his  purchase,  that  land  had  been 
conveyed  to  Seymour.  The  defendant's  purchase  was 
bounded  on  Seymour's  land,  and  did  not  inilude  any  part 
of  it.  He  is  only  bound  to  take  the  land  which  he  agreed 
for,  without  reference  to  any  mistakes  which  had  been 
made  in  the  running  out  and  conveying  the  land  to  Sey- 
mour. The  land  which  the  defendant  is  bound  to  take,  is 
all  that  part  of  lot  number  one,  in  great  lot  number  two, 
which  lies  north  of  the  lands  sold  and  conveyed  to  Sey- 
mour, and  no  other. 

It  must  be  referred  to  a  master  to  ascertain  the  number 
of  acres  in  the  farm,  and  the  amount  which  is  still  due 
thereon,  estimating  the  land  at  $21  50  per  acre,  and  com- 
puting interest  from  the  20th  December,  1815 ;  and  on  the 
coming  in  and  confirmation  of  the  master's  report,  the  de- 
fendant must  pay  the  amount  reported  due,  with  interest 
from  the  date  of  the  report,  and  the  complainant  must  con- 
vey the  premises  to  the  defendant  by  a  good  and  sufficient 
deed,  with  the  usual  covenants  of  warranty  and  seizin,  to 
be  settled  by  the  master,  and  the  injunction  to  restrain  the 
defendant  from  proceeding  at  law  must  then  be  made 
perpetual. 

As  the  complainant  insisted  upon  the  defendant's  taking 
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the  two  acres  of  land  covered  by  the  Seymour  deed,  which       1*28. 
he  was  not  bound  to  take  under  his  contract,  and  the  de-  in  the  Matter 
fendant  declined  paying  interest,  which  under  the  contract     crfHowe' 
the  complainant  was  entitled  to,  neither  party  is  to  be  al- 
lowed costs  as  against  the  other. 


♦In  the  Matter  op  Howe,  Executor,  Ac.,  of  Anderson,        [*214] 
Deceased. 

Corporations  cannot  act  as  trustees  in  relation  to  any  matters  in  which  they 
have  no  interest. 

But  where  property  is  devised  or  granted  to  a  corporation,  partly  for  its  own 
use  and  partly  for  the  use  of  others,  the  right  of  the  corporation  to  take 
and  hold  the  property  for  its  own  use,  carries  with  it,  as  a  necessary  inci- 
dent, the  power  to  execute  that  part  of  the  trust  which  relates  to  others. 

Where  an  executor  upon  sufficient  grounds  applies  to  the  court  for  direction, 
he  will  be  permitted  to  retain  the  costs  of  the  application  out  of  the  prop- 
erty of  the  testator,  not  specifically  bequeathed. 

Nicholas  Anderson,  the  testator,  gave  to  the  corpora-  October  TUl 
tion  of  St.  George's  Church,  in  New  York,  a  legacy  of 
$4,000,  in  trust  that  the  same  should  be  put  out  at  interest, 
or  vested  in  public  stocks ;  and  that  the  income  thereof 
should  be  paid  to  his  housekeeper  for  life,  and  after  her 
death,  the  income  thereof  to  be  applied  to  the  purchase  of 
a  church  library,  the  support  of  a  Sabbath  school  in  the 
church,  and  other  church  purposes  to  which  the  church 
contributions  may  be  applied,  agreeably  to  the  canons  of 
the  Episcopal  church.  The  counsel  of  the  executor  ad- 
vised him  that  the  corporation  could  not  act  as  trustees  of 
the  legacy  during  the  life  of  the  housekeeper ;  whereupon, 
he  applied  by  petition  to  this  court  for  direction,  and  the 
corporation,  housekeeper  and  the  residuary  legatee  joined 
in  the  application,  and  submitted  their  rights  to  the  decis- 
ion and  direction  of  the  Chancellor. 
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C.  C.  King  for  petitioner. 


In  the  ffettor 
of  Howe.  The  Chancellor: — It  is  a  general  rule  that  corpora- 
tions cannot  exercise  any  powers  not  given  to  them  by 
their  charters  or  acts  of  incorporation ;  and  for  that  reason 
they  cannot  act  as  trustees  in  relation  to  any  matters  in 
which  the  corporation  has  no  interest.  [1]  But  wherever 
property  is  devised  or  granted  to  a  corporation,  partly  for 
its  own  use  and  partly  for  the  use  of  others,  the  power  of 
the  corporation  to  take  and  hold  the  property  for  its  own 

[•tlB]         use  carries  with  it,  as  *a  necessary  incident,  the  power  to 
execute  that  part  of  the  trust  which  relates  to  others. 

In  this  case  the  substantial  part  of  the  legacy  is  for  the 
benefit  of  the  corporation ;  and  the  income  thereof,  after 
the  death  of  the  housekeeper,  is  to  be  applied  to  some  of 
the  purposes  to  which  the  rector,  churchwardens  and  ves- 
trymen are  authorized  to  apply  the  general  funds  or  tem- 
poralities of  the  church  committed  to  their  management 
The  testator  had  a  right  to  limit  his  bounty  to  a  part  of  the 
objects  to  which  they  might  appropriate  the  general  funds 
of  the  corporation.  He  also  had  a  right  to  direct  when  the 
income  should  be  applied  for  that  purpose.  If  the  corpo- 
ration receive  the  legacy,  it  must  be  received  charged  with 
the  payment  of  the  interest  or  income  to  the  housekeeper 
for  life.  The  corporation  must  execute  the  trust  in  her 
favor,  to  enable  them  to  obtain  the  fund  which  is  after- 
wards to  be  appropriated  to  corporate  purposes.  The 
legacy  must  therefore  be  paid  over  to  the  rector,  church- 
wardens and  vestrymen,  as  the  representatives  of  the  cor- 
porators, who  are  bound  to  carry  into  effect  the  testator's 
will  in  respect  to  the  same. 

As  there  was  ground  for  taking  the  direction  of  the  poori 
m  relation  to  this  legacy,  and  the  executor  hsmug  sub* 
jsootted  the  question  in  the  cheapest  possible  mode,  he  is  en- 
titled to  retain  his  costs  of  this  application  out  of  the 
property  of  the  testator  which  is  not  specifically  bequeathed. 

[1]  Jackson  v.  HartwdL,  8  John.  423. 
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Beed 

Reed  v.  The  Bank  of  Newburgh.  ▼. 

The   Bank  of 
Newburgh 

▲  defendant,  in  a  suit  at  law,  wbo  has  a  separate  demand  against  the  plain* 
tiff  which  is  not  a  subject  of  offset  there,  cannot  have  relief  in  Chancery 
unless  the  plaintiff  is  insolvent. 

But  if  his  demand  arises  out  of  the  same  transaction  as  that  of  the  plaintiff; 
so  that  in  equity  the  plaintiff  would  have  no  right  to  recover  against  him, 
anA  the  defendant  cannot  avail  himself  of  his  defence  at  law,  he  will  be 
relieved  in  Chancery. 

Although  a  person  has  a  perfect  remedy  at  law  to  recover  for  the  breach  of 
an  agreement  connected  with  a  note,  if  he  cannot  avail  himself  of  it  as  a 
defence  to  an  action  on  the  note,  he  can  come  into  Chancery  to  have  the 
note  cancelled,  and  to  recover  the  balance,  if  any,  which  may  be  due  hint 

*In  March,  1826,  the  defendants  agreed  to  loan  the  coih-  [*216] 
plainant  $20,000  on  his  note,  at  6  per  cent,  payable  on  October  7th. 
demand,  and  for  which  he  was  to  transfer  stock  of  the 
Tradesmen's  Bank,  as  collateral  security,  to  the  value  of  10 
per  cent  above  the  loan,  to  be  determined  by  the  value  of 
such  stock. in  the  market,  and  upon  which  stock  it  was 
agreed  the  complainant  should  have  a  proxy  to  vote  for 
directors  of  the  Tradesmen's  Bank,  and  that  no  greater  stun 
than  $5,000  of  the  note  should  be  demanded  or  drawn  for 
at  sight  in  one  day.  In  pursuance  of  this  agreement,  the 
loan  was  made,  and  the  complainant  transferred  450  shares 

-  of  stock  as  collateral  security  to  John  S.  Hunn,  as  cashier 
of  the  Bank  of  Newburg,  and  received  from  him  a  proxy 
to  vote  on  those  shares.  An  election  of  directors  of  the 
Tradesmen's  Bank  took  place  on  the  3d  of  July,  1826,  when 
the  cashier  Hunn,  acting  under  the  direction  of  the  defend* 
ants,  revoked  the  proxy,  and  himself  voted  for  directors, 
against  the  will  of  the  complainant,  and  for  the  purpose  of 
giving  to  the  defendants  a  controlling  influence  in  the 

-  Tradesmen's  Bank,  against  the  interest  of  the  complainant 
and  notwithstanding  his  remonstrances  to  the  contrary. 
The  defendants  having  violated  their  agreement  by  revoking 
the  proxy,  the  complainant  tendered  to  the  cashier  the 
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1828.  amount  of  his  note  and  interest,  and  demanded  a  re-transfer 
Reed       of  his  stock,  which  was  refused.     At  the  time  of  the  said 

The  Bank  of  ^uder,  an(l  demand  of  the  transfer,  the  stock  was  worth, 
Newburgh.  and  was  actually  selling  in  the  market,  from  15  to  22  per 
cent,  above  par,  and  the  complainant  at  that  time  purchased 
a  large  amount,  and  was  compelled  to  j>ay  at  that  rate  for 
the  same ;  but  the  stock  has  now  depreciated,  and  is  from 
20  to  30  per  cent,  below  par ;  and  since  the  depreciation  of 
the  stock,  the  defendants  have  demanded  payment  of  a  part 
of  the  loan,  or  additional  security,  and  threaten  to  dispose 
of  the  stock  at  its  present  value,  and  after  crediting  the  pro- 
ceeds thereof  on  the  note,  to  prosecute  the  complainant  for 
the  balance.  The  complainant  in  his  bill  prayed  that  the 
defendants  might  be  compelled  to  account  for  the  stock  at 
its  value  on  the  3d  of  July,  1826,  after  deducting  the  loan 
and  interest  thereof  up  to  that  time;  and  that  the  note 
might  be  delivered  up  and  cancelled;  and  for  general 
relief. 

[*217]  *The  defendants  demurred,  both  as  to  the  discovery  and 

relief  sought  by  the  bill,  on  the  ground  of  the  want  of  equity. 

H.  Bleecker,  in  support  of  the  demurrer,  contended  that 
this  was  not  a  case  of  fraud,  but  merely  a  violation  of  con- 
tract; that  the  complainant  had  a  perfect  remedy  at  law; 
that  every  matter  of  account  was  not  entertained  in  Chan- 
cery ;  that  to  sustain  a  bill  for  an  account*  there  must  be 
mntual  demands,  not  a  mere  set-off  or  a  single  transaction. 
He  cited  Cooper's  PL  125,  139;  1  Haddock,  70,  205; 
Post  v.  Kimberly,  (9  John.  R.  501 ;)  Diiiuriddie  v.  Bailey, 
(6  Ves.  136 ;)  Porter  v.  Spencer,  (2  John.  Ch.  R  171.) 

&  P.  Staples,  contra : — The  complainant  has  not  an  ade- 
quate remedy  at  law.  Where  there  are  difficulties  at  law, 
Chancery  will  entertain  jurisdiction.  So,  where  at  law  a 
multiplicity  of  suits  must  be  brought,  relief  will  be  given 
in  equity.  In  the  present  case,  there  would  be  a  difficulty 
in  litigating  the  note  at  law.    The  complainant  would  be 
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compelled  to  pay  the  note  before  he  could  sue  upon  the       18M* 
agreement  to  transfer  the  stock.    He  could  not  offset  his       Reed 
damages  against  the  note.     His  remedy  therefore  being  atThe  J^  rf 
law  uncertain  and  difficult,  the  court  will  not  refuse  to  en-   Newbuigh. 
tertain  jurisdiction.    The  defendants  are  trustees  with  an 
interest,  which  trust  they  have  violated.    They  took  an 
unconscientious  advantage  of  the  complainant,  in  which 
cases  Chancery  always  relieves.    A  court  of  equity  fre- 
quently entertains  jurisdiction  in  cases  where  the  party  has 
a  remedy  at  law.    It  does  so  from  its  power  to  give  mutual 
advantages.     It  has  power  in  this  case  to  order  the  note  to 
be  cancelled,  whether  a  defence  may  or  may  not  be  made 
to  it  at  law.     The  counsel  cited,  in  support  of  his  positions. 
Colt  v.  Netterville,  (2  Pr.  Wms.  303,  4 ;)  Cud  v.  Butter,  (1 
Pr.  Wms.  570;)  Lady  Ormandv.  Hutchinson,  (18  Ves.  51 ;) 
Lyon  v.  Tallmadge,  (14  John.  R  513  ;)  Campbell  v.  French, 
(2  Cox's  R  366  ;)  Clifford  v.  Brooke,  (13  Ves.  183;)  Evans 
v.  BickneU,  (6  Ves.  172 ;)  Davis  v.  Todd,  (4  Price,  176 ; 
Hamilton  v.  (Jammings,  (1  John.  Ch.  R  517,  523 ;)  Brom- 
ley v.  Holland,  (7  Ves.  3.) 

*The  Chancellor  :— It  is  doubtful  whether  the  matters  [*218] 
stated  in  the  complainant's  bill  would  afford  him  any  valid 
defence  to  an  action  on  the  note  in  a  court  of  law.  Although 
he  may  have  a  perfect  remedy  at  law  to 'recover  for  the 
breach  of  the  agreement  by  the  defendants,  if  he  cannot 
avail  himself  of  it  as  a  matter  of  defence  to  an  action  on  the 
note,  he  has  a  right  to  come  here  for  the  purpose  of  having 
the  note  cancelled,  and  to  recover  the  balance  which  may 
be  due  to  him.  If  a  defendant  in  a  court  of  law  has  a  dis- 
tinct and  separate  demand  against  the  plaintiff,  which  is 
not  a  proper  subject  of  off-set  there,  he  cannot  generally 
come  into  this  court  for  relief,  unless  the  plaintiff  is  insol- 
vent. His  proper  course  is  to  pay  the  plaintiff's  demand, 
and  then  prosecute  for  his  own ;  but  if  his  claim  arise  out 
of  the  same  transaction  or  contract  as  that  of  the  plaintiff 
so  that  in  equity  the  plaintiff  never  had  any  right  to  recover 
against  him,  if  the  defendant  cannot  avail  himself  of  his 
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18*8.       claim  as  a  defence  at  law,  he  may  come  into  the  court  for 
Fulton  Bwdf  relief.    He  is  not  obliged  to  pay  an  unjust  demand,  although 
Shuon  Canal  ^e  may  recover  ^ac^  a  grater  amount  in  damages  in  a  suit 
Company,     instituted  by  himself. 

If  the  allegations  in  the  complainant's  bill  are  true,  he 
has  a  right  to  insist  that  the  defendants  keep  the  stock,  at 
its  market  value  at  the  time  they  violated  the  agreement 
and  refused  to  re-assign  to  him ;  and  that  they  pay  the 
balance,  after  deducting  the  amount  of  the  loan  and  interest 
up  to  that  time. 

Demurrer  overruled,  with  costs. 


f*219]  *The  President,  Directors  and  Company  or  the  Ful- 
ton Bank  v.  The  Sharon  Canal  Compant,  The  New 
York  and  Sharon  Canal  Company  and  others. 

As  a  general  role,  a  mere  witness  cannot  be  made  a  party  defendant 
Bat  suits  against  corporations  are  exceptions  to  this  rule.  As  they  do  not 
answer  upon  oath,  the  only  means  of  obtaining  a  discovery  from  them  is 
to  make  their  officers  and  agents  parties,  and  to  compel  such  officers  and 
agents  to  answer  the  bill. 
The  former  as  well  as  the  present  officers  of  a  corporation  can  be  made  par- 
ties to  a  suit  against  such  corporation,  and  compelled  to  make  discovery 
of  nets  within  their  knowledge. 

October  7th.  In  March,  1827,  the  complainants  filed  a  bill  in  this 
cause  against  the  abbve-named  corporations.  They  made 
George  W.  Brown,  the  former  president,  and  Matthevr 
Reed,  a  former  director  of  these  companies,  parties  to  ob- 
tain a  discovery  of  certain  transactions,  in  which  it  is  al- 
leged they  were  engaged  as  such  officers.  Most  of  the 
transactions  referred  to  are  previous  to  September,  1826. 

To  this  bill  Seed  put  in  a  plea,  alleging  that  previous  to 
the  14th  of  September,  1826,  he  parted  with  and  conveyed 
away  all  his  interest  in  the  stock  of  these  companies ;  since 
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which  time  he  has  not  been  a  director,  stockholder  or       ***** 

member  of  the  finance  committee,  or  had  any  interest  in  Fatem  Bank 

either  of  the  companies.  Share***  Quul 

Company. 
J.  Hoyt  for  the  complainants. 

S.  P.  Staples  for  the  defendant  Eeed. 

The  Chancellor: — The  equity  of  the  complainants' 
bill  is  not  founded  upon  any  interest  which  the  defendant 
Eeed  has  in  the  stock  of  the  companies  against  which  re- 
lief is  sought.  It  depends  upon  the  question  whether  the 
-directors  and  agents  of  those  companies  had  knowledge  of, 
and  sanctioned  the  manner  in  which  the  deposits  were 
drawn  from  the  Fulton  bank,  and  whether  the  deposits 
thus  drawn  were  applied  to  the  purposes  of  those  compa- 
nies by  the  defendants  Brown  and  Seed.  This  is  one  of 
the  exceptions  to  the  general  rule  that  a  mere  witness  can- 
not be  made  a  party  defendant. 

♦Corporations  do  not  answer  on  oath,  and  the  only  way  [*280] 
in  which  a  discovery  can  be  obtained  from  them  is  through 
the  medium  of  their  agents  and  officers  who  are  acquainted 
with  the  transactions.  In  Moodalay  v.  The  East  India 
Company  and  Morton,  (I  Bro.  Ch.  Rep.  469,)  the  secretary, 
having  no  interest  in  the  company,  was  made  a  defendant* 
for  the  purpose  of  obtaining  a  discovery.  And  in  Wych  v. 
Meal,  (3  P.  Wms.  811,)  Lord  Talbot  shows  the  reasons  on 
which  this  exception  to  the  general  rule  is  founded.  Those 
joeasons  apply  as  well  to  the  fanner  as  to  the  present  offi- 
cers of  the  corporation,  when  the  knowledge  of  the  facts 
of  which  the  discovery  is  sought  rest  only  with  such  offi- 
cers, and  especially  when  it  relates  to  their  own  official 
acts.  The  defendant  Beed  must  answer  the  complainants9 
bill  and  make  the  discovery  which  is  sought  thereby. 
What  is  to  be  the  effect  of  his  answer  as  to  the  other  da* 
fendants,  and  the  final  disposition  of  this  suit  as  to  himself 
are  questions  which  do  not  arise  under  this  plea. 

Plea  overruled  with  costs.    . 

Tol.  L  16 
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flosfbrd  % 

jjiipj^  Hosford  v.  Nichols  and  others. 

Where  a  mortgagee  parts  with  all  his  interest  in  the  mortgage  to  a  third 
person,  but  does  not  assign  it,  and  he  afterwards  obtains  his  discharge 
under  the  insolvent  laws,  the  mortgage  will  not  pass  to  his  assignees  under 
those  laws. 

Where  a  contract  for  the  sale  of  land  in  this  state  was  made  between  two  of 
its  citizens,  one  of  whom  removed  to  Pennsylvania,  where  the  contract 
was  afterwards  executed,  by  giving  a  deed  and  taking  a  mortgage  on  the 
premises  to  secure  the  payment  of  the  purchase-money,  in  which  mortgage 
jthe  New  York  rate  of  luterest  was  reserved,  which  was  greater  than  that 

^X)f  Pennsylvania,  it  was  held  that  the  giving  the  deed  and  taking  the  mor* 

k  gage  was  only  a  consummation  of  the  original  contract  made  in  this  state, 
and  that  the  mortgage  was  not  void  for  usury. 

Whether  a  oontract  made  in  this  state  for  the  sale  of  lands  in  another  state, 
upon  credit,  reserving  interest  at  the  legal  rate  of  the  state  where  the  lands 
are  situate'd,  would  be  void  if  the  rate  of  interest  exceeded  that  allowed  by 
ourjawsj  Qucere.[l] 
J  As  a  general  rule,  interest  is  payable  according  to  the  laws  of  the  place 
where  the  contract  is  made. 
[•221]  *But  where  a  oontract  is  made  in  reference  to  the  laws  of  another  country, 

'  and  is  to  be  performed  there,  the  interest  is  to  be  calculated  agreeably  to 
(the  laws  of  the  place  where  the  contract  is  to  be  performed. 

Title  to  real  estate  can  only  be  acquired  or  lost  according  to  the  law  of  the 
place  where  it  is  situated. 

This  rule  applies  to  mortgages  as  well  as  to  the  deeds  absolute. 

fhe  laws  of  other  states  must  be  proved,  otherwise  the  courts  of  this  state 
cannot  take  notice  of  them. 

October  2lst  Previous  to  the  year  1802,  and  while  Elisha  Kane  lived 
at  Albany,  he  made  a  contract  with  J.  B.  Nichols  to  sell  to 
him  lot  No.  82,  in  Marcellus,  and  in  pursuance  of  the 
agreement,  Nichols  paid  to  the  agent  of  Kane  in  Albany, 
about  $1,500  of  the  purchase-money.  On  the  28d  of 
June,  1804,  after  Kane  removed  to  Philadelphia,  Nichols 
went  there  and  obtained  a  deed  of  the  lot,  and  gave  back 
a  mortgage  for  the  balance  of  the  purchase-money,  condi- 
tioned to  pay  $1,155  in  two  years  thereafter,  with  lawful 

See  Chapman  v.  Robertson,  6  Paige,  627. 
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interest  of  the  state  of  New  York  thereon,  payable  annually.       Idas. 
E.  Kane  was  indebted  to  his  brother,  James  Kane,  and  to  ~Hoaford 
J.  &  A.  Kane  in  a  considerable  amount,  and  shortly  after     jjjJ^ 
the  execution  of  the  bond  and  mortgage,  they  were  sent  to 
James  Kane,  at  Albany,  and  he  continued  to  receive  the 
payments  thereon  of  Nichols,  and  he  credited  the  proceeds 
to  the  account  of  E.  Kane.     Previous  to  June,  1806, 
Nichols  sold  and  conveyed  to  divers  persons  the  whole  of 
the  mortgaged  premises,  except  150  acres,  and  the  pur- 
chasers and  their  assigns  have  ever  since  occupied  and  pos- 
sessed the  same  under  those  conveyances.    On  the  23d  of 
March,  1820,  Nichols  mortgaged  to  the  defendant,  Monk, 
80  acres  of  the  150  then  belonging  to  him,  to  secure  the 
payment  of  $369.    In  1822,  the  owners  of  that  part  of  the 
lot  which  had  been  conveyed  by  Nichols,  made  an  agree- 
ment with  James  Kane,  who  then  claimed  to  be  owner  of 
the  mortgage,  to  purchase  the  same,  for  the  purpose  of  pro- 
tecting their  titles,  and  enforcing  the  same  against  the  150 
acres ;  and  on  the  4th  of  November,  1822,  he  procured  an 
assignment  from  his  brother  Elisha,  to  Solomon  Judd,  of 
the  bond  and  mortgage.     Judd  afterwards  assigned  the 
same  to  S.  French  and  others,  who  subsequently  assigned 
to  the  complainant.    A  suit  was  brought  by  the  assignees 
in  the  #Supreme  Court,  in  the  name  of  Elisha  Kane,  on  the         [*222] 
bond  ;  and  in  February,  1825,  a  judgment  was  recovered 
in  that  suit  against  Nichols,  for  the  penalty  of  the  bond, 
with  costs.    In  July,  1825,  the  complainant  filed  her  bill 
against  the  mortgagor,  and  against  Monk,  the  mortgagee 
of  the  80  acres,  T.  J.  Nichols,  a  lessee  of  the  150  acres, 
and  the  judgment  creditors  of  J.  B.  Nichols,  to  have  the 
mortgage  satisfied  out  of  the  remaining  150  acres,  which,  it 
was  alleged,  were  amply  sufficient  for  that  purpose  without 
resorting  to  the  lands  which  had  been  previously  sold  and 
conveyed.    The  bill  was  taken  pro  confeaao  against  the 
judgment  creditors.    The  defendant,  T.  J.  Nichols,  claimed 
no  interest  in  the  premises,  except  as  a  lessee  of  the  same, 
for  three  years,  on  shares.    The  defendants,  Monk  and  J. 
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1828.       B.  Nichols,  admitted  the  execution  of  the  bond  and  mort* 
Hoaford     gage,  but  insisted  that  the  same  were  void  because  the  rate 
tticlioto.     °^  interest  reserved  exceeded  the  legal  rate  of  interest  in 
'Pennsylvania.     They  also  alleged,  that  in  1816,  Elisha 
pS-  I^ne  failed,  and  assigned  his  property  to  assignees,  and 
that  the  bond  and  mortgage  were  included  in  that  assign- 
ment, and  that  he  had  no  interest  in  the  mortgage  at  the 
time  of  the  assignment  thereof  to  Judd.   Monk  also  claimed 
to  have  the  part  of  the  160  acres  which  wfts  not  included 
in  his  mortgage  first  sold,  if  a  sale  should  be  ordered. 

D.  Kellogg,  for  the  complainant: — There  is  no  evidence 
that  the  rate  of  interest  in  Pensylvania  is  less  than  in  this 
state.  The  proof  offered  to  establish  this  allegation  of  the 
defendants  is  parol.  Such  proof  of  a  foreign  statute  is  in- 
competent evidence.  {Kenny  v.  Van  Horne  and  Clarfoon, 
1  John.  B.  894.)  The  defendants  do  not  set  forth  the  usu- 
rious agreement  specially.  This  was  necessary.  (1  Saun- 
ders, 295,  a.  b.)  The  contract  for  the  sale  of  the  lot  in 
question  was  made  in  this  state,  and  in  reference  to  the 
laws  of  this  state.  The  rate  of  interest  here  must,  there- 
fore, govern.  (Fanning  v.  Consequa,  17  John.  R  618; 
Thompson  v.  Ketchum,  4  John.  R.  285.)  Interest  is  to  be 
calculated  according  to  the  laws  of  the  place  where  the 
contract  is  made  payable.  (Sir  John  Champant  v.  Rant- 
lagh,  Precedents  in  Ch.  128;  Eakins  v.  East  India  Cb.,  1 
Pr.  Wms.  896;  Connor  v.  *Earl  of  BeUemont,  2  Atk.  882 ; 
Ponbl.  2,  242 ;  2  Burr.  1077 ;  8  Atk.  727.)  Kane  is  an 
incompetent  witness  to  impeach  the  bond  and  mortgage,  a 
xecovery  at  law  having  been  had  upon  the  bopd,  and  its 
validity  thereby  established.  (Van  Schaick  v.  Edwards^  2 
John.  Cas.  866.)  The  legal  and  equitable  interest  in  the 
bond  and  mortgage  is  in  the  complainant.  The  only  evi- 
dence of  the  proceedings  under  the  insolvent  laws  of  Penn- 
sylvania, and  of  the  assignments  by  Kane  under  those  laws 
of  all  his  real  and  personal  property,  is  parol,  which  is  in- 
admissible.   (Fox  v.  Btid,  8  John.  R.  477;  Willoughby  v. 
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Chrfeton,  9  John.  B.  186.)    The  assignments  by  E^ne  un-       l^* 
der  the  insolvent  laws  of  Pennsylvania  did  not  pass  any     Harford 
interest  in  the  bond  and  mortgage,  they  having  been  pre     hJL- 
viously  delivered  by  Kane  to  his  brother  for  a  valuable 
consideration,  and  his  equitable  interest  therein  having 
passed  on  th^t  delivery.    (Bunyan  v.  Mersereau,  11  John* 
B.  534.)    It  was  not  necessary  to  make  all  the  grantees  of 
J.  B.  Nichols,  parties  to  this  suit.    It  is  proper  only  to 
make  such  persons  parties  as  are  parties  to  the  interest  in-« 
volved  in  the  issue,  and  who  must  necessarily  be  affected 
by  the  decree.    ( Wendell  v.  Van  Rensselaer,  1  John.  Ch, 
R  349;  Codcbwm  v.  Thompson,  16  Vea.  326.) 

• 

J.  R  Lcwvnce,  F.  G.  Jewett  and  J.  Rhoads  for  the  de 
fendants : — The  bond  and  mortgage  in  question  were  given 
in  Pennsylvania,  and  a  greater  rate  of  interest  was  reserved 
thereon  than  was  allowed  by  the  laws  of  that  state.  They 
were,  therefore,  usurious  and  void.  At  all  events,  the  le- 
gal rate  of  interest  in  Pennsylvania  only  can  be  charged* 
(Van  Schaidc  v.  Edwards,  2  John.  Cas.  355;  Btvoolf  v. 
Johnson,  10  Wheat.  B.  367;  Be  War  v.  Span,  3  Term  B, 
425.)  The  complainant  took  the  assignment  of  the  bond 
and  mortgage  as  agent,  or  in  trust  for  the  grantees  of  J.  P. 
Nichols.  They  ought,  therefore,  to  have  been  made  par-? 
ties.  Not  having  been  made  parties,  the  bill  ought  to  be 
dismissed.  (Hopkins  v.  McLaren,  4  Cowen's  Rep.  677; 
Matin  v.  Malm,  2  John.  Ch.  B.  238;  7  John.  Ch.  B.  198, 
General  Index.)  All  the  interest  of  E.  Kane  in  the  bomi 
and  mortgage  passed  by  the  assignments  made  under  the 
bankrupt  law  pf  the  Unijpd  *States,  and  the  insolvent  law*  [*224] 
of  the  state  of  Pennsylvania.  The  complainant,  therefore, 
acquired  no  title  uuder  the  assignment  to  him.  If  the  de* 
croe  should  be  in  favor  of  the  complainant,  thai  part  of  the 
lot  not  covered  by  the  defendant  Monk's  mortgage  ought 
to  be  first  sold. 

The  Chancellor:— The  objection  for  want  of  partial 
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1828»  is  not  well  taken.  Although  French  and  others  are  inter- 
Hosford  ested  in  the  proceedings  in  this  cause,  they  are  not  neces- 
tftoJ^  sary  parties.  Their  assignment  to  the  complainant  is  ab- 
solute and  unconditional ;  and  although  by  the  covenant 
therein  they  are  responsible  to  her  in  case  she  does  not 
succeed  in  recovering  the  money  on  the  mortgage,  it  would 
have  been  improper  to  have  made  them  complainants. 
Neither  was  it  necessary  to  make  all  the  owners  of  the  land 
covered  by  the  mortgage  parties  to  the  suit  It  is  stated 
in  the  bill,  and  admitted  in  the  answers,  that  the  one  hun- 
dred and  fifty  acres  remaining  unsold  is  amply  sufficient  to 
satisfy  the  mortgage  debt  No  question  of  contribution 
can  arise,  as  by  the  settled  law  of  the  court  that  part  of  the 
premises  must  be  first  applied  to  satisfy  the  mortgage.  If 
the  complainant  chooses  to  rely  upon  that  security  alone, 
it  does  not  lie  with  the  defendants  to  object  that  she  has 
omitted  to  increase  the  costs  against  them  by  unnecessarily 
making  the  owners  of  other  parts  of  the  lot  parties  to  the 
suit 

The  objection  that  the  mortgage  was  purchased  with 
moneys  raised  by  the  sale  of  the  lands  of  Nichols,  under  a 
void  execution,  is  not  supported  by  the  proofe  in  the  case. 
There  is  no  judgment,  execution  or  sheriff's  deed  produced 
to  support  the  allegation  in  the  answer.  If  the  sale  was 
regular,  Nichols  has  no  right  to  complain  of  the  application 
of  the  purchase-money ;  and  if  the  proceeding  was  void 
his  title  was  not  affected  thereby,  and  he  has  no  claim  to 
the  amount  of  the  nominal  bid. 

The  defendants  have  also  failed  in  showing  that  nothing 
passed  by  the  assignment  of  the  mortgage  to  JudcL  The 
objection  of  the  complainant  to  the  parol  proof  of  the  as- 
signments by  Elisha  Kane  is  well  taken.  The  original  as- 
signment should  have  been  produced  and  proved  by  the 
[*226]  subscribing  ^witness,  or  some  evidence  should  have  been 
given  that  it  was  impossible  to  obtain  it.  But  if  such  evi- 
dence ha^  been  adduced,  I  think  there  is  sufficient  testi- 
mony in  the  case  to  show  that  in  1815  the  equitabl  inter- 
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est  to  the  balance  due  on  the  mortgage  belonged  to  James  m* 
Kane,  so  that  nothing  could  pass  by  the  assignments  under  Horfbrd 
the  insolvent  laws  of  the  United  States,  or  of  Pennsylva-  ujj^ 
nia.  If  so  the  complainant  obtained  both  the  legal  and 
equitable  title  to  the  mortgage  through  the  assignment 
made  to  Judd  by  Elisha  Kane,  with  the  assent  of  his 
brother,  who  had  the  equitable  interest  As  to  the  ques- 
tion of  usury,  I  am  inclined  to  think,  under  the  circum- 
stances, whatever  may  be  the  laws  of  Pennsylvania  on  the 
subject,  that  the  mortgage  reserving  New  'York  interest 
cannot  be  considered  as  usurious.  In  this  case,  the  con- 
tract for  the  sale  of  the  land  was  made  in  this  state,  and 
while  both  parties  resided  here.  I  think  it  is  fairly  infera- 
ble from  the  testimony  that  the  subsequent  giving  of  a 
deed  and  securing  the  balance  of  the  purchase-money  by  a 
mortgage  on  the  premises,  was  only  a  consummation  of  the 
original  bargain  made  here,  and  not  in  pursuance  of  any 
new  agreement  to  extend  the  time  of  payment 

Whether  a  contract  made  here  for  a  sale  of  lands  in  an- 
other state,  on  credit,  reserving  interest  at  the  legal  rate  of 
the  place  where  such  lands  are  situated,  would  be  void,  if 
such  rate  of  interest  exceeded  the  amount  allowed  by  our 
lawtf,  is  a  question  which  does  not  appear  to  be  settled  by 
any  decision  of  our  courts.  The  question  was  raised  in  Van 
Schaick  v.  Edwards,  (2  John.  Cas.  355,)  and  the  judges 
were  divided  in  opinion,  and  the  cause  was  finally  decided 
on  another  ground.  In  Dewar  v.  Spark,  (3  T.  R.  425,)  the 
Court  of  King's  Bench  held  that  a  bond  given  in  England 
in  pursuance  of  an  agreement  to  give  further  time  of  pay- 
ment for  the  purchase-money  on  a  West  India  sale,  reserv- 
ing six  per  cent,  interest,  was  usurious  and  void. 

It  is  a  general  rule  that  interest  is  payable  agreeably  to 
the  law  of  the  place  where  the  contract  is  made.  But  in 
Fanning  v.  Gmsequa,  (17  John.  R.  511,)  the  Court  of  Er- 
rors decided,  that  where  a  contract  was  made  in  reference 
to  the  laws  of  another  country,  and  to  be  performed  there, 
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_*tfa  interest  was  to  be  calculated  agreeably  to  the  laws  of 
the  country  where  the  contract  was  to  be  performed 

It  is  a  well  settled  rule,  that  any  title  or  interest  in  land 
or  real  estate  can  only  be  acquired  or  lost  agreeably  to  the 
law  of  the  place  where  the  same  is  situated.  [1]  And  this 
principle  applies  as  well  to  mortgages  as  to  conveyances  ab- 
solute, (Cutler  v.  Ikwenport,  1  Pick.  B.  81.)  If  a  statute  of 
Pennsylvania  should  declare  all  deeds  executed  in  that  state 
void,  wherever  the  lands  might  be  situate,  unless  they  were 
executed  in  the  presence  of  two  witnesses,  can  there  be  any 
doubt  that  a  deed  of  lands  in  this  state,  executed  there,  in 

[1]  The  case  of  Chapman  v.  Robertson,  6  Paige,  627,  is  bo  analagous,  that 
a  statement  of  the  points  on  which  it  was  decided  will  repay  the  trouble  of 
insertion.  Robertson,  a  resident  of  New  York,  appMed  to  Chapman,  at  fall 
residence  m  England,  for  a  loan  of  money,  upon  the  security  of  a  bond  and  a 
Mortgage  on  lands  in  New  York  and  at  the  legal  rate  of  interest  in  that  state* 
and  it  was  agreed  that  upon  the  return  of  Robertson  to  New  York  he  should 
execute  his  bond  and  mortgage,  and  have  the  mortgage  duly  recorded  in  the 
county  where  the  lands  were  situated,  and  that  Chapman,  on  receipt  of  the 
bond  and  mortgage  in  England,  should  deposit  the  money  loaned  with  the 
bankers  of  Robertson  in  London,  for  his  use :  the  bond  and  mortgage  were 
executed,  and  the  money  received.  Held,  that  the  mortgage  was  a  valid 
security  for  the  loan  according  to  the  laws  of  New  York;  and  that  upon 
a  bill  filed  there  to  foreclose  the  mortgage,  Robertson  could  not  sot  up  Hi* 
usury  laws  of  England  as  a  defence  to  the  suit  And  that,  although  the  con- 
struction and  validity  of  a  contract,  which  is  purely  personal,  depends  una* 
the  law  of  the  place  where  the  contract  is  made,  unless  it  is  made  in  refer- 
ence to  the  laws  of  some  other  place  or  country  where  it  is  to  be  performed j 
yet  the  transfer  of  lands  or  other  heritable  property,  or  the  creation  of  any 
interest  in,  or  lien  thereon,  must  be  made  in  conformity  to  the  local  laws  of 
the  place  where  the  property  is  situated. 

Mr.  Story  dissents  from  some  of  the  principles  advanced  in  this  decision, 
see  Conflict  of  Laws,  sec.  293,  c.  1. 

"  The  law  of  the  place,"  says  Chancellor  Kent,  "  where  the  contract  is 
made  is  to  determine  the  rate  of  interest,  when  the  contract  specifically  gives 
interest ;  and  this  will  be  the  case,  though  the  loan  be  secured  by  a  mort- 
gage in  lands  in  another  state,  unless  there  be  circumstances  to  show  that  the 
parties  had  in  view  the  laws  of  the  latter  place  in  regard  to  interest  When 
that  is  the  case,  the  rate  of  interest  of  the  place  of  payment  is  to  govern." 
2  Kent,  460.  See  also  IX  Wolf  v.  Johnson,  10  Wheat  367 ;  Seofidd  v.  Day, 
SO  John.  102;  Thompson  v.  Powks,  2  Simons,  194;  Robinson  r.  Bland,  1 
Burr,  1077 ;  Boyce  v.  Edwards,  4  Peters,  111. 


T. 
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the  presence  of  one  witness  only,  would  be  valid  if  it  was       H*& 
afterwards  acknowledged  and  recorded  here  agreeably  to      SMtrd 
our  own  laws  ?    In  the  case  before  me,  the  mortgage,  after 
its  execution  in  Philadelphia,  was  duly  acknowledged  in 
this  state  before  one  of  the  judges  of  the  county  of  Onon- 
daga.   Whatever,  then,  may  have  been  the  legal  effect  of 
its  original  execution  at  Philadelphia,  by  this  subsequent 
act  of  the  mortgagor  it  became  a  good  and  valid  lien  upon  . 
the  land  for  the  security  of  the  purchase-money,  and  New* 
York  interest,  agreeably  to  the  laws  of  this  state.  It  is  also 
too  late  for  the  mortgagor  to  object  that  the  bond  was  il- 
legal and  void.    An  action  has  been  brought  against  him 
in  a  court  of  this  state,  and  the  judgment  obtained  thereon 
is  conclusive  evidence  against  him  as  to  the  validity  of  the 
bond. 

Again,  there  is  no  evidence  in  this  case  to  show  that  the 
bond  and  mortgage  were  not  both  valid  by  the  law  of  the 
state  where  they  were  originally  executed.  E.  Kane  testi- 
fies that  at  the  time  of  their  date,  and  for  some  years  pre- 
vious, six  per  cent,  was  the  legal  rate  of  interest  in  Penn- 
sylvania. But  it  does  not  appear  that  any  law  existed  in  that 
state  which  prohibited  the  parties  from  agreeing  upon  a 
higher  rate  of  interest,  or  declaring  securities  void  in  which 
a  higher  rate  of  interest  was  reserved.  And  courts  of  this 
state  cannot  take  notice  of  the  laws  of  other  states  unless 
they  are  proved  in  the  same  manner  as  other  facts, 
(Thompson  v.  Ketchum,  (8  John.  189 ;  Church  v.  HvJbbart) 
2  Cranch,  186.)  [*227] 

*The  result  of  this  opinion  is,  that  the  mortgage,  in  the 
hands  of  the  complainant,  is  a  valid  and  subsisting  lien  on 
the  premises;  and  she  is  entitled  to  satisfaction  of  the 
amount  due  thereon,  with  interest,  at  the  rate  of  seven  per 
cent,  after  deducting  the  payments  which  have  been 
proved,  and  the  costs  of  this  suit,  out  of  that  part  of  the  160 
acres  remaining  unsold,  and  described  in  her  bill  of  com- 
plaint, which  is  not  covered  by  Monk's  mortgage ;  and  if 
that  is  insufficient,  the  80  acres  covered  by  Monk's  mort- 
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1818.  gage  must  be  sold,  and  the  deficiency  satisfied  out  of  the 
james  proceeds  thereof 
Hubbard.  There  must  be  a  reference  to  a  master  to  compute  the 
amount  due  to  the  complainant  on  her  bond  and  mortgage, 
and  to  the  defendant  Monk,  on  his ;  and  on  the  coming  in 
and  confirmation  of  the  master's  report,  the  150  acres,  or  so 
much  thereof  as  may  be  necessary,  must  be  sold  in  manner 
aforesaid  on  the  usual  notice,  and  out  of  the  proceeds  of  the 
sale  the  master  must  pay  to  the  complainant  the  amount  re* 
ported  due  to  her,  with  interest  and  costs ;  and  the  defend- 
ant Monk  will  be  entitled  to  his  costs  out  of  the  residue. 
And  if  the  80  acres  is  sold,  he  will  also  be  entitled  to  hare 
the  surplus,  or  so  much  thereof  as  is  necessary,  applied  to 
satisfy  the  amount  due  on  his  mortgage ;  and  the  residue 
of  the  purchase-money,  if  any  remains,  must  be  brought 
into  court  to  abide  the  further  order  thereof  The  master 
to  execute  deeds  to  the  purchasers ;  and  the  defendants,  and 
all  who  have  come  into  possession  under  them,  must  deliver 
up  to  the  purchasers  peaceable  possession  of  the  premises, 
on  producing  the  master's  deed  and  a  copy  of  the  order 
confirming  the  report  of  the  sale. 


[•228]  *James  v.  Hubbabd  and  others. 

Where  certain  lands  upon  which  a  judgment  is  a  lien  are  advertised  for  sale 
under  such  judgment,  part  of  which  lands  have  been  previously  sold  by  the 
debtor,  and  there  are  other  lands  of  the  debtor  unsold,  but  the  lien  of  the 
judgment  would  expire  before  such  other  lands  could  be  advertised  and 
sold,  the  owner  of  the  judgment  in  such  case,  would  not  be  bound  upon 
the  requisition  of  the  purchaser  from  the  debtor  to  abandon  the  Bale  of  the 
lands  so  advertised. 

The  proper  course  of  such  purchaser  would  be  to  offer  to  pay  the  amount  of 
such  judgment  and  to  take  an  assignment  of  the  same ;  and  then  by  filing 
a  bill  against  all  the  parties  in  interest  before  the  expiration  of  the  lien  of 
the  judgment,  it  seems  such  purchaser  would  be  able  to  preserve  tine  hen 
so  mr  as  to  compel  contribution  upon  equitable  principles. 
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A  judgment  creditor  cannot  enforce  his  judgment  against  the  land  of  a  sub-         1838. 
sequent  purchaser,  so  long  as  there  are  other  lands  of  the  debtor  sufficient        ~ 
to  satisfy  the  judgment  y> 

"Where  there  are  successive  purchasers  there  is  no  contribution,  and  their      Hubbard, 
lands  are  chargeable  with  the  judgment  against  the  debtor  in  the  inverse 
order  of  alienation ;  that  is,  the  last  sold  are  to  be  first  charge<L[l] 

In  such  cases  the  equities  between  the  several  purchasers  are  equal,  yet  the 
first  purchaser,  having  the  prior  equity,  is  preferred. 

The  priority-  of  equity  is  not  determined  by  the  date  of  the  conveyance,  but 
by  the  contract  for  the  purchase  of  the  land  and  the  payment  for  the  same. 

A  judgment  creditor  is  not  bound  to  decide  at  his  peril  upon  the  equitable 
rights  of  the  owners  of  different  portions  of  the  land  upon  which  he  has  a 
Hen. 

If  the  land  of  the  purchaser  who  has  a  prior  equity  is  first  sold,  he  can  com- 
pel the  other  purchasers  to  refund  to  him  the  amount  they  were  benefited 
by  such  sale. 

If  a  judgment  creditor  discharges  from  the  lien  of  his  judgment  a  part  of  the 
lands  which  ought  to  be  first  resorted  to,  the  owner  of  other  parts  of  the 
lands  who  has  a  prior  equity  will  be  entitled  to  a  deduction  from  the  judg- 
ment of  the  value  of  the  lands  so  discharged,  before  his  lands  are  resorted 
to  for  the  satisfaction  of  such  judgment 

On  the  4th  of  December,  1815,  Jacob  Tuckennan  gave  October  2lst 
to  the  defendant  Hubbard,  a  bond  and  warrant  to  secure 
the  payment  of  $1,020  and  interest ;  on  which  a  judgment 
was  entered  in  the  Supreme  Court  on  the  15th  of  the  same 
month.  And  by  a  written  agreement  of  Tuckennan,  the 
execution  *was  to  be  issued  at  any  time,  without  the  ne-  [*229 
cessity  of  reviving  the  judgment  by  scire  facias.  On  the 
25th  of  December,  1816,  a  part  of  the  lands  of  Tuckennan, 
which  were  subject  to  the  Ken  of  the  judgment,  were  sold 
by  him  to  George  Dudley;  and  the  complainant  after- 
wards obtained  title  to  the  same  by  purchase  under  an  ex- 
ecution against  Dudley.  On  the  14th  of  February,  1817, 
Tuckennan  conveyed  to  J.  G.  Curtis  one-tenth,  and  to 
James  McConnell  two-tenths  of  ten  acres ;  on  the  28th  of 
March,  1817,  to  D.  Blakesley  twenty-one  acres ;  on  the  16th 
of  November,  1817,  to  J.  N.  Eeynolds  half  an  acre  and 
fourteen  and  a  half  rods;  on  the  13th  of  May,  1818,  to 

[1]  Crafhv.AsptnwaU,  2  Oomst  289;  2  B.  a  (4th  ed.)  625,  sees.  92,  M. 
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IMS.  John  Edgerton,  three  acres;  on  the  22d  of  July,  1818,  to 
jZmZ  Elijah  Philleo  about  half  an  acre,  and  another  piece  eon- 
Bnhhaid.  to^ng  about  one  hundred  and  three  acres  and  three- 
fourths  ;  and  on  the  9th  of  July,  1819,  seventy-nine  and  a 
half  acres  of  land  to  Jesse  Blodget,  all  of  which  lands  were 
in  the  county  of  Madison.  Tuckerman  had  another  piece 
of  land  in  Bridgewater,  Oneida  County,  which  was  under 
a  mortgage  for  the  purchase-money ;  which  mortgage  has 
been  subsequently  foreclosed  in  Chancery.  Hubbard  also 
held  a  junior  mortgage  on  the  Bridgewater  lot.  In  Octo- 
ber, 1825,  he  caused  an  execution  to  be  issued  on  his  judg- 
ment to  the  sheriff  of  Madison,  and  directed  J.  G.  Stower, 
his  agent,  to  ascertain  what  lands  were  bound  by  the  judg- 
ment, and  to  have  the  same  advertised  and  sold.  On  the 
25th  of  October,  the  sheriff  advertised  the  above-mentioned 
lands  in  that  county  to  be  sold  on  the  6th  of  December  then 
next.  On  the  25th  of  November,  1825,  James  procured  a 
judge's  order,  staying  all  proceedings  on  the  execution,  for 
the  purpoee  of  enabling  him  to  apply  to  the  Supreme  Court 
for  directions  to  the  sheriff  as  to  the  order  of  sale.  Thia 
order  was  subsequently  revoked,  on  the  ground  that  the  lien 
of  the  judgment  would  expire  before  the  next  term  of  the 
oourt;  and  the  sale  was  adjourned,  by  direction  of  Stower, 
until  the  10th  of  Deoember,  which,  it  was  then  supposed, 
was  the  day  previous  to  the  expiration  of  the  lien  of  the 
judgment.  Qn  the  6th  of  December,  1825,  the  agent  of  the 
complainant  informed  Stower  he  should  require  that  the 
*lands  be  sold  in  the  inverse  order  of  their  alienation.  At 
the  time  of  the  sale  the  complainant's  agent  gave  a  written 
notice  to  the  sheriff,  stating  the  order  of  alienation,  which 
was  correct,  (except  as  to  the  date  of  two  of  the  deeds, 
vhich  did  not  alter  the  order  of  alienation,)  and  requiring 
that  the  lands  should  be  sold  in  the  inverse  order  of  such 
alienation.  He  also  gave  notice  to  the  sheriff  that  the 
judgment  was  a  lien  upon  lands  in  Bridgewater,  Denmark, 
and  in  Willsborough,  in  the  county  of  Essex,  and  forbid- 
ding the  sale  of  the  tends  advertised,  until  those  l^nds 


[*280] 
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should  be  first  sold  under  the  judgment.  He  also  offered  i***- 
to  bid  on  the  lands  aliened  after  the  deed  to  Dudley  the  full  James 
amount  due  on  the  execution.  After  the  pieces  of  land  j^J^ 
conveyed  to  Blodget,  Edgerton,  Blakesley,  and  the  first 
piece  conveyed  to  Philleo  had  been  sold  and  bid  in  by  the 
complainant's  agent,  Lockert  Berry,  the  owner  of  the  second 
piece  conveyed  to  Philleo,  claimed  to  have  it  exempted 
from  the  sale,  and  gave  a  written  indemnity  to  the  agent  of 
Hubbard ;  whereupon  Stower  directed  the  sheriff  to  sell  the 
lot  conveyed  to  Dudley,  and  the  same  was  bid  in  for  Hub- 
bard at  $950.    Berry  died  in  January,  1826. 

On  the  8th  of  September,  in  the  same  year,  the  complain- 
ant filed  his  bill  in  this  cause  against  the  sheriff  and  Hub. 
bard  and  against  the  heirs  of  Berry,  stating  substantially 
the  above  facts,  and  also  charging  that  the  judgment  of 
Hubbard  was  never  due,  or  that  it  had  been  satisfied,  and 
was  kept  up  by  fraud,  for  the  purpose  of  charging  the  lands 
which  had  been  conveyed  by  Tuckerman ;  and  also  charg- 
ing that  the  latter  had  lands  in  Bridgewater,  Denmark  and 
Willsborough,  which  ought  to  be  first  subjected  to  the  lien 
of  the  judgment,  and  praying  that  Hubbard  might  be  de- 
creed to  give  up  the  sheriff's  certificate ;  that  the  sale  of  the 
complainant's  lot  might  be  declared  void,  and  the  sheriff 
enjoined  from  giving  a  deed,  and  for  general  relief. 

The  defendant  put  in  his  answer,  denying  all  fraud,  and 
fully  explaining  his  transactions  with  Tuckerman ;  show- 
ing the  judgment  unsatisfied,  except  $18,  which,  through 
mistake,  he  had  omitted  to  credit ;  and  showing  a  large 
balance  due  to  him  from  Tuckerman,  over  and  above  the 
judgment ;  *also  showing  the  foreclosure  and  sale  of  the  [*281] 
Bridgewater  lands  under  an  old  mortgage  to  L-Homme- 
dieu;  and  denying,  that  to  his  knowledge  or  belief)  there 
were  any  lands  in  Denmark  or  Willsborough  subject  to  the 
lien  of  the  judgment;  admitting  that  Stower  was  his  agent 
in  relation  to  the  execution,  but  denying  all  knowledge  of 
the  order  of  alienation  of  the  lands  at  the  time  of  sale,  ex- 
cept so  far  as  the  information  was  conveyed  to  Stower  and 
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18*8-       the  sheriff  at  the  time  of  sale ;  and  admitting,  substantially, 

James      all  the  other  facts,  but  alleging  that  the  title  of  Tuckerman 

Hubbard.    *°  ^e  Berry  ^arm  was  doubtful  at  the  time  of  the  sale,  and 

%    that  a  recovery  was  had  against  the  claimants  of  other  lands 

held  under  the  same  title,  which  verdict  was  set  aside  on 

account  of  some  formal  defect  in  taking  the  testimony 

under  a  commission  only. 

A  part  of  the  heirs  of  Berry,  who  were  infants,  put  in  a 
general  answer  by  their  guardian,  and  the  bill  was  taken 
pro  conjesso  against  the  other  defendants. 

J*.  King  &  J.  V.  Henry,  for  complainant : — The  lots  of 
land  subject  to  the  judgment  of  Hubbard  ought  to  have 
been  sold  in  the  inverse  order  of  their  alienation  by  Tuck- 
erman, the  debtor.  (Chwes  v.  Dickinson,  5  John.  Ch.  R. 
235 ;  Gill  v.  Lyon,  1  John.  Ch.  R.  447 ;  Lanoy  v.  The 
Duke  <k  Dutchess  o/AUwl,  2  Atk.  R.  446 ;  JEvertson  v.  Booth, 
19  John.  R.  491 ;  Gcdatian  v.  Erwin  and  others,  1  Hop.  R. 
49 ;  Hays  v.  Ward,  4  John.  Ch.  R.  123.)  The  complain- 
ant has  not  lost  his  right  of  having  the  lots  sold  in  the  in- 
verse order  of  their  alienation  by  neglecting  to  apply  to  the 
court  before  the  sale.  All  the  complainant  was  bound  to 
do,  was  to  require  the  sheriff  at  the  sale  to  sell  in  the  order 
settled  in  equity ;  leaving  the  owners  to  ascertain  such  order 
among  themselves.  When  the  request  was  made  to  do 
equity,  if  any  objection  existed  as  to  title  or  otherwise  the 
judgment  creditor  should  then  have  stated  it 

(7.  C.  Bronson,  for  defendants : — Until  the  day  of  sale, 
neither  Hubbard's  agent  or  the  sheriff  had  any  information 
as  to  the  order  of  sale.  It  is  not  against  equity  for  a  judg- 
[*282]  ment  ^creditor  to  sell  land  first  aliened  by  the  debtor  before 
resorting  to  land  subsequently  sold  by  him.  The  owner 
of  the  land  first  aliened  must  apply  to  Chancery  before  the 
sale,  or  he  loses  his  right  of  having  the  lands  bound  by  the 
judgment,  sold  in  the  inverse  order  of  their  alienation  by 
the  debtor.    This  principle  is  recognized  in  Clowes  v.  Dick- 
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tiwon,  (5  John.  Ch.  R.  285,)  and  in  Gill  v.  Lyon,  (1  John.       MM. 
Ch.  R.  447.)    If  the  complainant  had  filed  his  bill  and  ob-       James 
tained  an  injunction,  the  lien  would  have  been  preserved     -gj^g^ 
by  statute.    A  judgment  creditor  warrants  the  title  to  the 
land  sold  under  his  judgment  by  the  sheriff.    (1  R.  L.  604, 
sec  11.) 

The  Chancellor  : — The  charge  of  fraud  made  against 
the  defendant  Hubbard,  is  fully  met  and  disposed  of  by  the 
answer  and  proofs.  It  is  also  denied  in  the  answer,  that 
Tuckerman  had  any  lands  in  Willsborough  or  Denmark 
which  were  subject  to  the  lien  of  the  judgment,  and  no 
evidence  is  adduced  to  support  that  allegation  in  the  bill. 
The  situation  of  the  Bridgewater  lands  is  also  fully  ex- 
plained in  the  answer.  If  there  had  been  other  lands  in 
the  counties  of  Oneida,  Lewis  or  Essex,  or  even  in  the 
county  of  Madison,  which  were  subject  to  the  lien  of  this 
judgment,  it  could  have  made  no  difference  in  this  case,  as 
the  lien  of  the  judgment  would  have  expired  before  those 
lands  could  have  been  advertised  and  sold.  If  the  com- 
plainant wished  to  have  those  lands  first  applied,  he  should 
have  offered  to  pay  the  amount  of  the  judgment  to  Hub- 
bard, and  have  taken  an  assignment  of  the  same,  if  there 
was  time  to  advertise  and  sell.  But  as  there  was  not,  it  is 
probable,  that  by  filing  a  bill  against  the  several  parties  in 
interest  before  the  expiration  of  the  ten  years,  he  might 
under  the  equity  of  the  statute,  (sess.  36,  ch.  50,  sec.  1, 1 
R.  L.  500,)  have  preserved  the  lien  so  far  as  to  compel  con- 
tribution according  to  equitable  principles.  At  all  events, 
if  the  remedy  was  gone  as  it  respected  himself  he  had  no 
right  to  require  that  Hubbard  should  lose  the  benefit  of  his 
lien  on  the  lands  which  were  advertised  by  the  sheriff. 

The  only  question  then  in  this  case  is,  what  was  equit- 
able between  the  parties  in  relation  to  the  lands  actually 
#advertised  by  the  sheriff  of  Madison  ?    In  Clowes  v.  Dick-         [*288] 
mson,  (5  John.  Ch.  Rep.  235,)  it  was  decided  that  a  judg- 
ment creditor  had  no  right  to  enforce  his  judgment  against 


Hubbard. 
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!***•  the  land  of  a  subsequent-  purchaser,  so  long  as  there  was 
James  other  land  remaining  in  the  hands  of  the  judgment  debtor 
or  his  heir  at  law,  sufficient  to  satisfy  the  lien.[l]  In  that 
ease,  also,  a  pretty  strong  opinion  is  intimated  by  the  court, 
that  as  between  successive  purchasers  there  is  to  be  no  con- 
tribution, but  their  lands  are  chargeable  with  the  incum- 
brance in»the  inverse  order  of  alienation :  that  is,  the  lands 
•of  the  last  purchaser  are  to  be  first  charged.  The  eleventh 
section  of  the  act  concerning  judgments  and  executions,  (1 
Bev.  Laws,  503,)  provides,  that  where  lands  or  tenements, 
in  the  hands  of  several  persons,  shall  be  liable  to  satisfy 
any  judgment  or  debt  of  record,  and  the  whole,  or  more 
than  a  due  proportion,  shall  be  paid  by  or  levied  upon  the 
lands  of  any  one  or  more  of  them,  the  person  aggrieved 
may  have  a  writ  out  of  Chancery,  setting  forth  his  or  their 
grievance,  directed  to  the  justices  of  the  Supreme  Court, 
commanding  them  to  hear  the  complaint,  and  to  do  justice 
to  the  parties,  &c.  I  am  not  aware  that  any  proceedings 
have  ever  been  had  under  this  section  of  the  statute,  or  that 
a  construction  has  been  given  to  it  in  any  of  our  courts. 
But  there  appears  to  be  nothing  in  its  provisions  inconsist- 
ent with  the  principle  assumed  by  Chancellor  Kent,  and 
insisted  on  by  the  complainant  in  this  case.  It  frequently 
happens  that  judgments  and  mortgages  are  liens  upon  the 
lands  of  several  persons  where  there  is  equality  of  equity, 
and  where  contribution  would  be  just  and  proper ;  as  in 
the  case  of  several  conveyances  to  different  persons  by  the 
judgment  debtor  at  the  same  time ;  or  where  the  lands, 
bound  by  the  judgment,  are  in  the  bands  of  the  hairs  at 
law  of  the  debtor,  or  of  different  persons  claiming  under 
them. 

Wherever  the  judgment  creditor  disposes  of  a  part  of  the 
land  held  by  the  judgment,  the  purchaser  has  an  equitable 
right  to  have  the  judgment  discharged  out  of  the  residue  of 

[1]  Clowes  v.  Dickinson,  9  Cow.  403;  Chtion  y.  Knapp,  «  Paige,  89;  £dd$f 
y.  ZVorw,  521 ;  GiU  y.  Lyon^  1  John.  Ch.  447. 
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the  property.  Although  a  subsequent  purchaser  has  an  1Ma* 
equal  equity  to  have  the  land  which  he  has  purchased  and  James 
♦paid  for  discharged  from  the  lien  of  the  judgment,  as  HuHwd. 
against  the  debtor,  the  first  purchaser  having  the  prior 
equity  must  be  preferred.  Where  the  equities  are  equal, 
and  neither  has  the  legal  right,  the  maxim  qui  prior  est  in 
tempore  potior  est  injure  prevails*  (  CoveU  v.  The  Tradesman'* 
Bank,  ante,  131.)  It  does  not  follow  from  what  has  been 
said,  that  the  date  of  the  conveyance  is  in  all  cases  to  deter- 
mine the  question  as  to  the  priority  of  equity  between  dif- 
ferent purchasers.  That  is  prima  Jade  the  time  when  the 
equitable  right  accrues.  But  if  it  should  turn  out  that  a 
purchaser  had  contracted  for  the  purchase  of  his  land  and 
actually  paid  for  the  same,  he  would  be  preferred  in  equity 
to  a  subsequent  purchaser,  although  the  conveyance  to  the 
latter  might  be  prior  in  point  of  time. 

The  equitable  rights  as  between  successive  purchasers 
being  established,  the  next  question  which  arises  is,  what 
are  their  rights  as  against  the  judgment  creditor  ?  In  sev- 
eral cased  the  principle  has  been  recognized,  that  where  a 
creditor  has  a  right  to  resort  to  two  funds  for  the  satisfac- 
tion of  his  debt,  the  party  who  has  a  subsequent  claim 
upon  one  fund,  only,  may  compel  him  to  exhaust  the  other 
fund  before  he  resorts  to  that  in  relation  to  which  such  sub- 
sequent claim  exists.  [1]  (Evertson  v.  Booth,  19  John.  486 ; 
The  New  York  and  New  Jersey  Steamboat  Ferry  Company  v. 
The  Association  of  the  Jersey  Company •,  1  Hopk.  460.)  It  is 
insisted  by  the  defendant's  counsel  that  this  can  only  be 
done  by  a  resort  to  the  equitable  power  of  this  court  in  the 
first  instance ;  and  I  am  not  aware  of  any  case  where  it  has 
been  held  that  the  creditor  must,  at  his  peril,  decide  upon 

[1]  ffakey  ▼.  Meed,  9  Paige,  446;  AyreeY.  Busted,  15  Conn.  604-619. 
The  equitable  doctrine  in  regard  to  the  marshaling  securities,  Is  applicable 
only  where  one  party  has  a  lien  or  interest  in  two  funds,  with  a  right  to  re- 
sort to  either  or  both,  and  another  party  has  a  lien  on  or  an  interest  in  only 
one  of  those  funds.  The  Farmers1  Loan  and  Trust  Co.  v.  Walworth,  1 
Oomst.433. 
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MM*  tne  equitable  rights  existing  among  the  holders  of  different 
portions  of  the  property  on  which  he  has  a  general  lien  for 
the  satisfaction  of  his  debt 

If  the  agent  of  Hubbard  had  left  the  sheriff  to  exercise 
his  own  discretion  in  deciding  upon  the  equitable  claims  of 
the  different  purchasers  of  the  land,  I  should  have  no  diffi- 
culty in  this  case  in  deciding  that  the  purchase  of  the  com- 
plainant's farm  must  stand,  and  that  his  remedy  was  against 
the  other  parties,  to  compel  them  to  refund  the  purchase- 
[*285]  money  to  *him,  so  far  as  they  were  benefited  by  such  sale 
in  discharging  their  own  lands  from  the  lien  of  the  judg- 
ment. On  the  other  hand,  if  the  complainant  had  made  all 
the  owners  of  the  lands,  which  he  now  insists  should  have 
been  first  sold,  parties  to  this  suit,  I  should  have  no  diffi* 
culty  in  doing  justice  between  them. 

No  decree  can  be  made  affecting  the  rights  of  the  own- 
ers of  the  half  acre  sold  to  Reynolds,  or  the  three-tenths  of 
ten  acres  sold  to  Curtis  and  McConnell.  All  the  lands 
were  sold  which  Had  been  aliened  subsequent  to  the  Berry 
farm.  It  appears  by  the  pleadings  and  proofs,  that  all  the 
right  and  title  which  Tuckerman  ever  had  to  that  farm 
ought  to  have  been  sold  before  either  of  the  small  pieces, 
or  the  lands  of  the  complainant  were  charged.  And  as 
the  heirs  of  Berry  are  parties  to  this  suit,  the  complainant's 
equitable  claim  against  that  farm  can  still  be  enforced.  I 
shall,  therefore,  direct  that  the  fame  be  sold  under  the  di- 
rection of  one  of  the  masters  of  this  court,  and  that  the  pro* 
ceeds  of  such  sale  be  applied  in  satisfaction  of  the  amount  for 
which  the  complainant's  lands  were  sold;  and  if  there  is  any 
thing  remaining  after  satisfaction  of  that  amount,  that  it  be 
applied  in  payment  of  the  complainant's  costs  in  this  suit 
But  as  it  also  appears,  by  the  pleadings  and  proofs,  that  the 
title  to  that  farm  is  in  dispute,  it  must  be  sold  at  the  risk  of 
the  purchaser.  The  complainant  must  also  be  at  liberty 
to  redeem  his  land  from  the  sale  to  Hubbard,  on  paying  to 
him  the  amount  of  the  purchase-money  with  interest 
thereon,  at  the  rate  of  seven  per  cent,  per  annum;  deduct- 


Plbstoro  and  others  v.  Abraham  aot>  Thompson. 

Where  a  British  subject,  being  indebted,  left  England,  and  while  on  his  voy- 
age to  this  country,  and  before  he  arrfred  here,  he  was  under  the  law*  of 
Great  BrftaiB  declared  a  bankrupt,  and  provisional  assignees  were  ap* 
pointed;  it  was  held,  that  the  assignment  to  such  assignees  divested  Ik* 
title  of  the  bankrupt  to  the  personal  property  brought  with  him  to  tUa 
country. 
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ing  the  $18,  which,  by  mistake,  had  not  been  credited  on       m& 

the  judgment 

It  is  stated  in  the  proofs,  although  I  have  not  been  able 
to  find  any  allegation  of  the  fact  in  the  bill  or  admission 
in  the  answer  that  the  reason  why  the  Reynolds'  lot  was 
not  sold  was,  that  there  had  been  some  agreement  with 
Hubbard,  by  which  that  lot  was  discharged  from  the  lien 
of  the  judgment  If  such  was  the  case,  the  complainant 
had  a  right  to  have  the  value  of  the  lot  deducted  from  the 
amount  due  on  the  judgment  before  his  lot  was  sold.  HJ 
therefore,  the  Berry  lot  shall  prove  insufficient  to  satisfy 
the  amount  charged  on  the  complainant's  farm,  with  costs, 
as  above  mentioned,  it  must  *be  referred  to  a  master  to  ex*  [*286] 
amine  and  report  whether  Hubbard  had  done  any  act  by 
which  the  lien  of  his  judgment  on  the  Reynold's  lot  had 
been  legally  or  equitably  discharged,  previous  to  the  sheriff's 
sale ;  and  if  it  had  been  so  discharged,  the  master  is  fur- 
ther to  report  th6  value  of  that  lot  at  the  time  of  the 
sheriff's  sale,  allowing  the  owner  to  retain  the  possession 
thereof  until  the  expiration  of  the  time  of  redemption  on 
sheriff's  sales;  and  that  on  the  coming  in  and  confirmation 
of  such  report,  the  value  so  reported,  with  the  interest  there- 
of, or  so  much  as  may  be  necessary  to  satisfy  the  balance  due 
to  the  complainants  as  aforesaid,  be  paid  to  him  by  the  de- 
fendant Hubbard,  or  allowed  towards  the  redemption  of 
the  complainant's  land  from  the  sheriff's  sale. 
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1838.        And  an  injunction  will  lie,  upon  the  application  of  such  assignees,  to  restrain 

"     „  a  third  person  from  delivering  the  goods  to  the  bankrupt,  and  also  to  re- 

v  strain  the  latter  from  receiving  or  prosecuting  for  the  same.[l] 

Abraham.     And  the  commencement  of  suits  against  the  bankrupt  by  his  creditors  in  the 

courts  of  common  law  of  this  state  will  not  defeat  the  effect  of  the  assign* 

ment  to  his  assignees. 

October  21st  The  defendant  Abraham,  is  a  British  subject,  domici- 
liated in  England.  In  July,  1828,  he  left  that  country  for 
the  United  States,  bringing  with  him  24  cases  of  paintings, 
cabinet  furniture  and  merchandize,  and  arrived  in  New 
York  about  the  first  of  September,  when  the  goods  were 
deposited  in  the  public  store,  under  the  change  of  the  de- 
fendant Thompson,  as  collector  of  the  port  Shortly  after 
Abraham  left  England,  a  commission  of  bankruptcy  was 
taken  out  against  him  there,  by  virtue  of  which  he  was 
duly  declared  a  bankrupt ;  and  on  the  8th  day  of  August, 

[*287]  J.  Johnson,  one  of  the  *complainants  was  appointed  by  the 
commissioners  provisional '  assignee.  On  the  24th  of  Sep- 
tember, 1828,  the  complainants,  the  provisional  assignee, 
and  the  creditors  of  Abraham,  all  of  whom  were  British 
subjects  and  residents  in  England,  filed  their  bill  in  this 
cause,  and  obtained  an  injunction  restraining  the  collector 
from  delivering  the  goods  to  Abraham,  and  restraining  the 
latter  from  receiving  or  prosecuting  for  the  same.  Abra- 
ham put  in  his  answer,  neither  admitting  or  denying  the 
proceedings  under  the  commission,  but  alleging  that  he  left 
England  in  the  lawful  pursuit  of  his  business,  with  a  bona 
fide  intention  of  returning,  and  denying  that  he  was  insolv- 
ent or  had  committed  any  act  of  bankruptcy.      * 

P.  Graham,  for  the  defendant,  moved  for  a  dissolution 
of  the  injunction  on  the  bill  and  answer. 

[1]  On  appeal,  the  Court  of  Errors  held,  that  an  assignee  under  a  foreign 
commission  of  bankruptcy  is  not  entitled  before  judgment  to  an  injunction  to 
restrain  the  bankrupt  from  receiving  from  the  custom  house  here,  goods  which 
were  in  transit  (on  the  high  seas)  at  the  time  of  suing  out  the  commission, 
a  01,  3  Wen.  538. 
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H.  Stacker,  contra.  MM- 

Plartoro 

The  .Chancellor: — In.  the  case  of  Holmes  v.  Remsen,  Y' 
(4  Johns.  Ch.  R.  460,)  Chancellor  Kent  decided  that  an  as- 
signment by  the  commissioners  of  bankruptcy  in  England 
operated  aa  a  legal  transfer  of  the  personal  property  and 
choses  in  action  of  the  bankrupt  in  this  country,  even  aa 
against  a  subsequent  attachment  taken  out  here  by  an 
American  creditor,  under  the  act  against  absconding  and 
absent  debtors.  It  is  doubtful  whether  that  decision,  to  its 
full  extent,  can  be  sustained.  It  was  strongly  questioned 
and  ably  opposed  by  Piatt,  J.,  in  a  case  between  the 
same  parties,  which  subsequently  came  before  the  Supreme 
Court  (20  John.  Bep.  229.)  It  also  stands  in  opposition 
to  the  opinions  of  the  state  courts  in  Connecticut,  Massa- 
chusetts, Pennsylvania,  Maryland,  and  in  both  of  the  Carolir 
nas,  (Kirby's  Bep.  313;  9  Mass.  Bep.  350;  13  Mass.  Bep. 
146 ;  6  Binney,  853 ;  1  Harris  &  M'Henry,  236 ;  2  Haywood,  • 
24 ;  1  Const  Bep.  283 ;)  and  to  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Harrison  v.  Sterry,  (5  Cranch, 
289,)  and  in  Ogden  v.  Sanders,  (12  Wheaton,  218.) 

But  the  case  before  me  steers  clear  of  all  these  decisions. 
In  the  cases  cited,  the  contest  was  between  foreign  assignees 
*and  domestic  creditors  claiming  under  the  laws  of  the  [*288] 
country  where  the  property  was  situated,  and  where  the 
suits  were  brought.  The  question  in  those  cases  was, 
whether  the  personal  property  of  the  debtor  was  to  be  con- 
sidered as  having  locality,  for  the  purpose  of  giving  a  rem- 
edy to  the  creditors  residing  in  the  country  where  the 
property  was  in  feet  situated  at  the  time  of  the  foreign  as- 
signment In  this  case,  the  controversy  is  between  the 
bankrupt  and  his  assignee  and  creditors,  all  residing  in  the 
country  under  whose  laws  the  assignment  was  made. 
Even  the  property  itself  at  the  time  of  the  assignment, 
was  constructively  within  the  jurisdiction  of  that  country, 
being  on  the  high  seas,  in  the  actual  possession  of  a  British 
subject    Under  such  circumstances,  the  assignment  had 
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****-  the  effect  to  change  the  property  and  divert  the  title  of  the 
bankrupt,  as  effectually  as  if  the  same  had  been  sold  in  Eng- 
land under  an  execution  against  him,  or  he  had  voluntarily 
conveyed  the  same  to  the  assignee  for  the  benefit  of  his 
creditors.  If  no  act  of  bankruptcy  has  been  committed,  he 
must  apply  to  the  proper  tribunal  of  his  own  country  to 
supersede  the  commission ;  for  while  it  remains  in  force  the 
adjudication  of  the  commissioners  is  conclusive  against  him 
as  to  that  iact 

It  probably  was  not  necessary  for  the  creditors  to  join 
with  the  assignee  in  this  suit;  but  that  affords  no  ground 
for  the  dissolution  of  the  injunction. 

By  the  sixty-ninth  section  of  the  English  bankrupt  act, 
(Statute  6,  Geo.  4,  ch.  16,  sec.  69,)  proving  a  debt  under 
the  commission  by  a  creditor,  is  declared  to  be  an  election 
by  him  not  to  proceed  against  the  bankrupt  by  action. 
Although  the  creditors  in  this  case  have  prosecuted  the 
bankrupt  in  the  Superior  Court  of  the  city  of  New  York, 
they  will  still  be  entitled,  on  relinquishing  these  suits,  to 
prove  their  debts  under  the  commission.  If  they  elect  to 
proceed  under  the  commission,  perhaps  that  court  may 
oonaider  it  a  sufficient  ground  to  order  a  stay  of  proceed- 
ings in  those  suits,  and  to  discharge  the  defendants  without 
bail.  But  the  institution  of  these  suits  by  the  creditors 
cannot  prevent  the  legal  effect  of  the  assignment  in  chang- 
[*289]  mg  the  property  in  the  goods  and  *vesting  them  in  the  as* 
signee  for  the  benefit  of  the  creditors  generally. 

The  motion  to  dissolve  the  injunction  is  therefore  denied, 
with  costs. 
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im 


Stafford 

Stafford  v.  Bryan.  •  v. 

BryazL 

The  statute  of  limitations  is  a  good  plea  in  bar  in  equity  as  well  as  at  law.[l] 

Where  the  answer  of  the  defendant  is  responsive  to  the  bill,  it  is  evidence  in 

his  iavor,  and  is  conclusive,  unless  disproved  by  more  than  one  witness. 

The  complainant  filed  his  bill  in  this  cause  on  the  21st  October  21st 
of  December,  1826,  setting  forth,  that  in  August,  1813,  the 
complainant  and  his  partners,  John  Stafford  and  George  B.  # 

Spencer,  who  are  since  dead,  together  with  the  defendant, 
being  desirous  to  raise  money,  the  firm  of  Staffords  k 
Spencer  made  a  note  to  Bryan  for  $11,000,  which  was  in- 
dorsed by  him  and  discounted  at  the  Albany  Bank,  as  an 
accommodation  note  of  Staffords  &  Spencer.  Bryan  re- 
ceived $3,000  of  the  proceeds,  and  was  to  pay  a  share  of 
the  note  and  discounts  on  each  renewal,  in  proportion  to 
the  amount  of  the  proceeds  of  the  note  which  had  been  re- 
ceived by  him.  The  note  was  renewed  from  time  to  time, 
and  he  continued  to  pay  his  share  until  the  14th  of  June, 
1814,  when  he  gave  his  note  to  Staffords  &  Spencer  for 
$821  24,  payable  on  demand,  with  interest,  for  the  balance 
of  his  proportion  of  the  $11,000,  and  they  assumed  the 
payment  thereof  to  the  bank.  G.  B.  Spencer  died  in  Feb- 
ruary, 1818,  and  J.  Stafford  in  October,  1820.  In  the 
winter  or  spring  of  1825  the  note  was  lost,  and  the  com- 
plainant charged  that  it  afterwards  came  into  the  hands  of 
the  defendant.  The  complainant  also  alleged  in  his  bill, 
that  the  defendant  frequently  during  the  life  of  his  partners, 
and  since  their  death,  acknowledged  that  the  note  was  still 
due,  and  promised  to  pay  the  same ;  setting  out,  also,  par- 
ticular times  and  places  when  and  where  the  defendant  had 
admitted  his  indebtedness  and  promised  payment. 

The  defendant  in  his  answer  admitted  the  giving  of  the 
note  tinder  the  circumstances  stated  in  the  bill,  but  denied 

[1]  See  Wardr.  Van  Bokbton,  onfe,  101-1 
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1M&  *all  knowledge  of  its  loss,  or  that  he  had  seen  the  same 
Stafford  since  the  alleged  loss,  or  knew  what  had  become  of  it.  He 
v.  also  alleged  that  he  verily  believed  he  had  long  since  paid 
the  note,  but  how  or  in  what  manner,  he  was  unable  to 
state ;  and  he  insisted  upon  the  statute  of  limitation  as  a 
bar  to  this  suit.  He  also  denied  having  at  any  time  within 
six  years  previous  to  the  commencement  of  this  suit  ad- 
mitted his  indebtedness,  or  promised  to  pay  the  note; 
denying  specifically  the  several  admissions  and  promises 
stated  in  the  complainant's  bill.  He  also  denied  that  he 
had  within  the  same  period  been  called  on  by  the  com- 
plainant for  payment,  except  that  two  suits  had  been  com- 
menced against  him  in  the  Supreme  Court  for  the  recovery 
of  the  note,  one  of  which  was  discontinued,  and  in  the  other 
the  complainant  was  non-suited  at  the  trial,  on  the  plea  of 
the  statute  of  limitations. 
The  cause  was  heard  on  pleadings  and  proofs. 

J.  Lansing,  for  the  complainant : — The  statute  of  limitar 
tions  does  not  begin  to  run  against  a  note  payable  on  de- 
mand, until  an  actual  demand  is  made.  The  defendant 
has  admitted  his  indebtedness  within  six  years,  before  the 
filing  of  the  bill.  Presumption  of  payment  is  repelled  by 
the  fact  that  the  defendant  was  not  in  a  situation  to  pay. 
(Fhdong  v.  Winter,  19  Ves.  198.)  The  acknowledgment 
in  the  answer  of  the  defendant  is  sufficient  to  take  the  case 
out  of  the  statute.  The  defendant  admits  he  gave  the  note, 
but  says  he  believes  it  has  been  paid.  This  admission  will 
revive  the  debt,  if  it  be  proved  that  the  note  has  not  been 
paid.    (10  John.  R.  35 ;  13  John.  R  610.) 

&  Dutclier,  for  the  defendant : — An  acknowledgment  of 
the  original  debt  does  not  take  a  case  out  of  the  statute  of 
limitations.  The  acknowledgment  must  go  to  the  fact  that 
the  debt  is  still  due.  An  acknowledgment,  to  take  a  case 
out  of  the  statute,  must  be  consistent  with  a  promise  to  pay. 
The  counsel  cited  Clements  on  v.  Williams,  (8  Cranch's  R. 


y. 

Bryan. 
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72 ;)  Smith  v.  Fred,  (Addison's  K.  291 ;)  Danforth  v.  Culver,  MM- 
(11  John.  B.  146 ;)  8  John.  Ch.  B.  196 ;  Kane  y.  Bloodgood,  Stated 
(7  John.  Ch.  R  113;)  Swan  v.  LooeU,  (2  Barn.  &  Aid. 
759 ;)  HeUings  v.  Shaw,  (7  Taunt  R  611,  608 ;)  Beale  v. 
*Nind,  (4  Barn.  &  Aid.  572 ;)  Partington  v.  Butcher,  (6  Esp.  [»241] 
E.  68 ;)  Brandram  v.  Wharton,  (1  Barn.  &  Aid.  463 ;)  BeU 
v.  Rowland,  (Hardress'  R  801 ;)  WetxeU  v.  Bustard,  11 
Wheat  R  309  and  note ;)  Sands  v.  Gdston,  (15  John.  R 
511 ;)  Murray  v.  Gwfer,  (4  Cowen's  R  617 ;)  RoseveU  v. 
Mark,  (6  John.  Ch.  B.  266;)  BatOey  v.  FauUcener,  (8  Bam. 
&  Aid.  288 ;)  Danforth  v.  CWver,  (11  John.  R  146;)  Law- 
rence v.  Hopkins,  (13  John.  R  288 ;)  Green  v.  Rivet,  (2 
Salk.  B.  422 ;)  CoUman  v.  ifarai,  (8  Taunt  R  380 ;)  Zoom 
v.  Briggs,  (3  Atk.  R  105 ;)  Richards  v.  Maryland  Ins.  Oo^ 
(8  Cranch,  98 ;)  Hovenden  v.  Lord  Annesly,  (2  Scho.  & 
Le£  629.) 

The  Chancellor  : — It  is  unnecessaryin  this  case  to  ex- 
press any  opinion  as  to  the  probability  of  the  mote's  being 
paid.  The  existence  of  the  note  being  once  established, 
and  its  loss  sufficiently  proved,  the  complainant  must  re- 
cover, unless  the  defendant  can  establish  the  fact  of  pay- 
ment, or  the  recovery  is  barred  by  the  lapse  of  time.  By 
a  reference  to  the  cash  book  of  the  complainant,  (exhibit 
Y,)  it  appears  that  in  June,  1814,  the  defendant  is  charged 
with  $2,110  41,  cash,  and  credited  by  discounted  note 
$987  17,  cash  on  check  $300,  and  by  note  on  demand  in 
full,  $821  24,  which  last  is  probably  the  note  in  contro- 
versy in  this  cause.  It  appears,  also,  from  the  same  book,  * 
that  there  were  large  cash  dealings  between  the  parties  for 
one  or  two  years  afterwards,  amounting  to  more  than 
$8,000  on  each  side.  But  if  the  note  in  question  was  in- 
cluded in  any  of  the  settlements  which  took  place  between 
the  parties,  no  reason  is  given  why  it  was  not  delivered  up. 
On  the  contrary,  it  appears  by  the  testimony  of  Lewis  Ben- 
edict that  a  note  precisely  answering  the  description  of  the 
note  in  the  complainant's  bill,  except  that  it  was  not  upon 
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l**L      interest,  was  in  the  store  of  Stafford*,  Spencer  &  Co., 
Steflbrd     among  the  papers  belonging  to  the  former  firm  of  Staffords 
jV       &  Spencer,  until  and  after  the  month  of  March,  1819,  at 
which  time  he  presented  it  to  the  defendant,  who  promised 
to  give  his  note  for  the  same,  payable  on  the  1st  of  Sep- 
tember thereafter. 
[*242]  *The  only  question,  therefore,  in  this  cause  is,  whether 

the  recovery  is  barred  by  the  statute  of  limitations.  This 
suit  was  not  commenced  until  nearly  eight  years  after  the 
acknowledgment  and  promise  to  Benedict ;  and  although 
the  complainant  commenced  two  suits  in  the  Supreme 
Court  in  the  meantime,  one  of  which  was  discontinued, 
and  in  the  other  he  was  nonsuited  because  he  could  not 
then  prove  sufficient  to  take  the  case  out  of  the  statute, 
neither  of  those  suits  can  avail  him  any  thing  here. 

The  defendant  is  called  upon  by  the  complainant  to  an- 
swer, whether  he  has  not  admitted  his  indebtedness,  or 
promised  to  pay  this  demand  within  six  years  previous  to 
the  commencement  of  this  suit  In  his  answer,  the  defend- 
ant explicitly  denies  both ;  and  the  answer  being  respon- 
sive to  the  bill,  is  evidence  in  his  favor,  and  must  be  con- 
sidered conclusive,  unless  disproved  by  more  than  one 
witness.  I£  therefore,  the  testimony  of  the  complainant's 
sons  can  be  reconciled  with  the  truth  of  this  answer,  it 
puts  the  question  at  rest.  Joab  Stafford  testifies  to  a  con- 
versation with  the  defendant  at  his  store,  where  he  went  to 
buy  fur  caps,  in  which  the  defendant  admitted  he  owed  his 
father  a  good  deal  of  money,  and  wanted  him  to  trade  it 
out  in  furs,  &c. 

In  opposition  to  this,  the  defendant's  son  testifies  that 
the  fur  caps  were  purchased  of  him  when  his  father  was 
not  present,  and  he  produces  the  original  entries  in  the 
books,  to  show  the  articles  were  charged  directly  to  Joab 
Stafford,  and  not  to  his  father.  The  same  is  substantially 
the  case  as  to  a  similar  conversation  testified  to  by  Spencer 
Stafford,  junior.  It  also  appears  that  at  the  times  testified 
to  by  these  witnesses,  there  was  an  outstanding  account 
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•gainst  the  defendant  in  favor  of  the  complainant.     Under       l**8- 
these  circumstances,  if  the  complainant's  sons  are  correct,      Jenkins 
and  the  defendant's  sons  incorrect,  as  to  the  facts,  their     jeJtbw. 
testimony  is  not  inconsistent  with  the  truth  of  the  defend- 
ant's answer,  as  these  conversations  may  have  related  to 
the  unsettled  account.    Without  going  into  a  detail  of  all 
the  contradictory  testimony  on  this  subject,  it  may  be  suf- 
ficient to  state  that  although  great  exertions  were  made  to 
obtain  testimony  to  take  the  case  out  of  the  statute,  no 
such  testimony  was  given  on  the  trial  at  law.    *There  is         [*248] 
not,  therefore,  sufficient  in  this  case  to  satisfy  me  that  the 
defendant  has,  within  six  years  before  the  commencement 
of  this  suit,  admitted  that  he  owed  or  promised  to  pay  the 
note  in  question ;  and  the  admission  in  his  answer  of  the 
giving  the  note,  accompanied  with  the  declaration  of  his 
belief  that  it  had  been  paid,  is  certainly  not  sufficient  to 
take  the  case  out  of  the  statute  of  limitations.    (Clement- 
son  v.  Williams,  8  Cranch,  72.) 

The  complainant's  bill  must  therefore  be  dismissed  with 
costs. 


Jenkins  and  another  v.  Jenkins  and  otbtebs. 

Where  there  baa  been  negligence  or  improper  conduct  on  the  part  of  a  trus- 
tee, and  the  fond  is  in  danger,  the  appointment  of  a  receiver  upon  the  ap- 
plication of  the  cestui  que  trust  is  a  matter  of  right 

In  this  case,  J.  Sudam,  on  behalf  of  the  complainants, 
who  were  heirs  and  legatees,  moved  for  the  appointment  of 
a  receiver  upon  the  ground  of  the  insolvency  of  the  execu- 
tors of  the  estate,  and  of  their  misapplication  of  the  property 
in  their  hands  belonging  to  such  estate. 

J.  King  and  K  Bleecker,  contra,  contended  that  the  office 
of  executor  was  a  personal  trust,  and  unless  the  fund  was 
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1M8-       in  greqt  danger,  as  in  case  of  the  insolvency  or  infinity  o£ 
Jenkins     the  executors,  a  receiver  would  not  be  appointed.    (The 
Jenkins.      Orphan  Asylum  Society  of  the  city  of  New  York  v.  Mc  Car  tee 
and  others,  1  Hop.  R  435;  12  Ves.4;  14  Ves.  216,  266.) 

Thjr  Chancellor  : — The  appointment  of  a  receiver  rests 
in  the  discretion  of  the  court  in  all  cases  where  executors 
have  become  bankrupt,  or  wasted,  or  misapplied  the  assets, 
or  where  any  part  thereof  has  been  lost  through  their  mis- 
conduct or  negligence.[l]  Taylor  v.  Allen,  2  Atk.  213  ; 
Andrews  v.  Powys,  2  Bro.  P.  C.  476.  Anonymous,  12  Vea. 
[*244]  4 ;  *13  Ves.  266.)  And  if  the  fund  is  in  danger,  it  is  a  mat- 
ter of  right  to  have  a  receiver,  whenever  there  has  been 
any  negligence  or  improper  conduct  on  the  part  of  the  trus- 
tee.^] In  this  case  there  has  been  great  and  unnecessary 
delay  and  negligence  in  closing  the  administration  of  this 
estate.  From  the  affidavit  read  on  the  part  of  the  defend- 
ants, some  of  the  heirs  have  received  and  been  permitted  to 
retain  large  sums  over  and  above  their  distributive  share. 
Some  of  the  executors,  at  least,  have  misapplied  the  funds 
belonging  to  the  estate,  and  three  out  of  the  four  are  insol- 
vent A  receiver  must  therefore  be  appointed  as  it  respects 
them,  if  the  solvent  executor  consents  to  act  with  such  re- 
ceiver ;  and  if  he  does  not  consent  to  such  appointment,  it 
must  be  referred  to  a  master  to  appoint  a  receiver  generally. 
And  the  executors  must  deliver  over  to  such  receiver  on 
oath,  under  the  direction  of  a  master,  all  books,  vouchers, 
securities  and  title  deeds  belonging  to  the  estate  in  their 
custody,  or  under  their  control,  and  all  property  and  moneys 
in  their  hands  belonging  to  the  estate. 

[1]  As  a  general  rale,  an  order  for  a  receiver  will  not  be  granted,  ex  parte, 
except  under  urgent  circumstances.  See  Sandford  v.  Sinclair,  8  Paige,  313 ; 
Gibson  v.  Martin,  8  id.  481. 

[2]  See  Hill  on  Trustees,  212 ;  Bdvere  v.  Haven,  Barn.  23;  BainbriggsY. 
Blair,  10  Law  Journ.  (N.  &  Chanc.)  193;  Calhouny.  King,  6  Ala.  623;  Bev- 
erly y.  Brooke,  4  Gratt.  208. 


CASES  IN  OHANCEKY.  244 

1838. 
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Pierce  v.  Nichols.  KWwia 

Where  there  is  a  contract  for  the  purchase  of  land,  and  the  person  contract- 
ing to  sell  declines  executing  the  contract,  upon  the  ground  that  he  is  un- 
able to  give  a  good  title,  and  the  purchaser  files  his  bill  to  compel  the  de- 
fendant to  complete  the  contract,  or  to  rescind  it ;  if  the  defendant  is  able 
to  give  a  good  title  at  the  time  of  the  decree,  the  complainant  will  be  com- 
pelled to  accept  it 

But  the  defendant  will  be  decreed  to  pay  to  the  complainant  interest  upon 
the  purchase-money  paid  by  him  for  the  land,  from  the  time  a  conveyance 
was  demanded  by  the  complainant 

In  May,  1822,  the  defendant  bought  of  the  plaintiff  a  October  21st 
bond  and  mortgage,  for  which  he  paid  a  part  in  money, 
and  for  the  residue  amounting  to  $1,750,  he  agreed  to  con- 
vey to  him  584  acres  of  land  in  North  Carolina,  to  be  loca- 
ted in  contiguous  lots  as  soon  as  the  survey*  which  it  was 
alleged  was  then  making,  should  be  completed.  After  the 
survey,  the  complainant's  agent  selected  the  lots,  which  lo- 
cation was  *assented  to  by  the  defendant ;  but  he  declined  [*245] 
conveying  the  same,  as  he  could  not  give  a  good  title  on 
account  of  an  outstanding  mortgage  on  the  premises,  pro- 
ceedings to  foreclose  which  were  then  pending.  But  he 
promised  to  procure  a  good  title  as  soon  as  the  foreclosure 
was  completed.  He  was  called  upon  from  time  to  time  for 
the  conveyance  by  the  agent,  and  by  the  attorney  for  the 
complainant,  until  the  latter  part  of  1826,  when  this  bill 
was  filed,  alleging  fraudulent  misrepresentations  and  con- 
cealment on  the  part  of  Nichols,  and  a  breach  of  his  con- 
tract to  convey;  and  praying  that  he  might  be  compelled 
to  re-assign  the  bond  and  mortgage,  or  aaoount  to  the  com- 
plainant for  the  $1,750  and  interest,  or  for  such  other  relief 
as  his  case  entitled  him  to. 

In  April,  1827,  the  defendant  put  in  his  answer,  denying 
all  fraud,  or  fraudulent  misrepresentations,  or  concealment, 
and  insisting  that  he  had  a  good  title  to  the  lands,  and  that 
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V. 


the  same  was  redeemed  and  discharged  from  the  mortgage, 
Pfara  and  offering  to  convey  the  same  according  to  the  contract ; 
alleging  that  he  had  been  always  ready  and  willing  to  con- 
vey, and  had  offered  to  the  agent  and  attorney  of  the  com- 
plainant to  convey.  The  cause  was  brought  to  hearing  on 
pleadings  and  proofs. 

J,  <t  L.  Hoyt)  for  complainant,  cited  1  John.  Ch.  R  150 ; 
2  Equity  Cas.  Ab.  5 ;  Cooper's  Rep.  808 ;  1  Mad.  Ch.  Pr. 
262. 

P.  Buggies,  for  defendant 

The  Chancellor  : — All  fraud  in  the  making  of  the 
original  contract  is  denied  in  the  answer,  and  there  is  no 
proof  to  support  this  allegation  in  the  bill.  The  complain* 
ant  has  therefore  no  right  to  claim  a  re-assignment  of  the 
bond  and  mortgage,  or  the  repayment  of  the  purchase- 
money  on  that  ground.  If  he  seeks  a  repayment  on  the 
ground  of  a  breach  of  the  contract,  his  remedy  is  in  a  court 
of  law.  From  the  testimony  taken  in  this  case  it  is  satis- 
factorily established,  that  the  defendant  either  could  not  or 
would  not,  give  a  good  title  to  the  complainant,  at  the  sev- 
[*246]  eral  times  when  the  same  *was  demanded  by  Dwight  and 
Hoyt,  the  agent  and  attorney  of  the  complainant  But  in 
this  court  it  is  sufficient  if  the  party  is  able  to  make  a  good 
title  at  the  time  of  the  decree.  {Seymour  v.  Dt  Lancey,  8 
Cowen,  445.) 

The  complainant  had  a  right  to  file  his  bill  to  compel  the 
defendant  to  complete  his  contract,  or  to  have  it  rescinded 
and  to  have  the  purchase-money  restored.  By  his  answer, 
the  defendant  consents  and  offers  to  execute  the  contract; 
and  although  he  was  not  then  in  a  situation  to  give  a  good 
title,  yet,  from  the  subsequent  release  from  Deponoeau,  and 
.the  deed  from  Brunson  and  wife,  which  were  exhibited  on 
the  hearing,  it  is  probable  that  he  can  now  give  a  good  title 
to  the  lands  selected  and  agreed  upon  between  him  and  the 
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agent  of  the  complainant  in  1824.    The  complainant  is  not       l***> 
bound,  however,  to  take  that  title  until  it  has  been  exam-       Feck 
ined  and  passed  upon  by  a  master.    If  the  defendant  can     tuJj., 
give  a  good  title,  the  complainant  must  now  accept  of  it, 
together  with  an  equitable  compensation  for  the  delay; 
and  if  the  defendant  cannot  give  such  title,  he  must  refund 
the  consideration  money  and  interest. 

It  must  therefore  be  referred  to  a  master  to  examine  and 
report  whether  the  defendant  can  give  a  good  title  to  the 
lands  mentioned  in  the  complainant's  bill,  as  the  same  were 
selected  and  located  by  the  agent  of  the  complainant,  and 
more  particularly  described  in  exhibit  B,  annexed  to  the 
deposition  of  Henry  Dwight,  and  in  the  deeds  from  Arthur 
Branson  and  wife  to  Perkins  Nichols,  and  from  Perkins 
Nichols  to  the  complainant,  read  on  the  hearing  of  this 
cause.  And  on  the  coming  in  and  confirmation  oi  the 
master's  report,  if  it  shall  appear  that  the  defendant  cannot 
give  a  good  title,  he  must  pay  to  the  complainant  the  $1,760 
and  interest  thereon  from  the  date  of  the  original  contract 
But  if  it  appears  he  can  give  a  good  title,  he  is  to  convey 
the  premises  by  a  good  and  sufficient  conveyance,  to  be 
approved  of  by  a  master,  if  the  parties  cannot  agree  respect- 
ing the  same ;  and  also  pay  to  the  complainant  the  interest 
on  the  purchase-money  from  the  time  the  conveyance  was 
demanded  on  the  15th  of  April,  1824,  until  the  time  of  the 
execution  of  such  conveyance ;  and  in  either  case,  that  he 
pay  to  the  complainant  the  costs  of  this  suit,  to  be  taxed. 


♦Peck  v.  Hamlin  and  othebs.  [*247] 

Where  a  defendant  is  examined  by  the  complainant,  in  relation  to  the  amount 
due  the  complainant,  on  account  of  certain  property  sold  by  the  defend- 
ant on  commission,  it  is  not  sufficient  for  the  defendant  to  refer  to  his 
books  of  account,  produced  before  the  master;  but  he  must  give  the  best 
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1828.  answer  he  can  from  recollection  and  information,  aided  by  a  recurrence  to 

J~T  the  books  and  papers,  immediately  within  his  control  and  possession,  ac- 

y,  companied  by  such  explanations,  responsive  to  the  questions  put,  as  are 

Hamlin.  necessary  to  prevent  improper  conclusions  being  drawn  from  his  answers. 

Not.  10th.  This  case  came  up  on  exceptions  to  the  master's  certifi- 

cate of  the  sufficiency  of  the  examination  of  the  defendants 
in  the  master's  office.  The  object  of  the  examination  by  the 
complainant  was  to  ascertain  the  amount  due  on  account  of 
the  proceeds  of  glass  received  by  the  defendants,  to  be  sold 
on  commission.  By  the  interrogatories,  the  defendants  were 
required  to  answer,  whether  the  several  sums  of  money 
mentioned  in  a  schedule  annexed,  were  received  by  them 
at  or  about  the  times  therein  mentioned,  for  glass  sold  on 
account  of  the  complainant.  Some  other  interrogatories 
were  also  put  to  the  defendants,  the  sufficiency  of  their  an- 
swer^ to  which  depended  upon  the  same  principle.  They 
answered  in  substance,  that  they  recollected  some  of  the 
sales,  particularizing  them ;  but  that  as  to  the  others,  they 
did  not  recollect  of  the  sales  being  made,  or  the  moneys  be- 
ing received,  &c.,  nor  were  they  informed  thereof;  but  that 
all  sums  of  money  or  proceeds  received  on  account  of  the 
sales  of  the  glass,  according  to  their  best  recollection,  and 
as  they  believed,  were  mentioned,  and  entries  thereof  con- 
tained in  their  books  of  account,  or  some  of  them,  which 
they  had  already  produced  before  the  master ;  and  that  such 
entries  contained  the  dates  and  sums  precisely,  and  the 
number  of  the  boxes  sold;  that  they  have,  at  different 
times,  seen  the  entries  in  the  said  books,  but  they  do  not 
recollect,  and  are  not  informed  of  the  particular  contents  of 
any  such  entries. 

M.  Dyckman,  for  complainant 

0.  F.  Qrim  and  A.  S.  Garr,  forthe  defendants,  relied  up- 
on the  case  of  White  v.  Williams,  (8  Ves.  198.) 

[•2481  *The  Chancellor  : — The  struggle  between  the  parties 

in  this  case  appears  to  be,  whether  the  complainant  shall 
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be  compelled  to  produce  the  defendant^  books  in  evidence,  1828. 
in  which  case  all  the  entries  therein  will  be  taken  together,  jpeck 
or  whether  the  defendants  shall  be  compelled  to  look  into  v* 
the  books,  and  then  answer  as  to  the  particulars  referred  to 
in  the  interrogatories. 

The  case  of  While  v.  Williams,  (8  Ves.  193,)  is  relied  up* 
on  by  the  defendant's  counsel  to  sustain  the  answers;  but 
I  think  that  case  does  not  settle  the  principle  contended  for 
here.  There  is,  indeed,  in  that  case,  an  intimation,  that  if 
the  defendants  should  answer  that  they  have  laid  the  ac- 
counts in  the  master's  offiee,  and  that  those  accounts  enable 
the  plaintiff  to  learn  as  much  as  they  themselves  know  of 
them,  it  might  be  sufficient;  but  Lord  Eldon,  even  as  to  that 
expressly  declines  to  give  any  decided  opinion. 

In  this  case,  the  defendants  are  not  interrogated  as  to  the 
sales  of  the  glass  generally,  or  as  to  the  amount  of  such 
sales.  They  are  called  upon  to  answer  specifically  as  to 
the  items  of  charge  contained  in  the  schedule  annexed  to 
the  interrogatories.  To  these  inquiries,  the  defendants  are 
bound  to  give  the  best  answers  they  can  from  their  recol- 
lection and  information,  aided  by  a  reference  to  the  books 
and  papers  immediately  within  their  control  and  possession, 
with  such  explanations  fairly  responsive  to  the  questions 
put,  and  which  are  necessary  to  exclude  any  improper  con- 
clusion to  be  drawn  from  those  answers,  as  they  may  be  ad- 
vised to  make.  If,  on  an  examination  of  their  books,  they 
are  unable  to  answer  these  questions,  or  to  recollect  any- 
thing about  it,  except  from  the  feet  that  there  is  an  entry  in 
the  books  respecting  the  same,  they  may  then  annex  a  copy 
of  the  entries  to  their  answer,  or  refer  to  the  books  in  the 
master's  office,  specifying  particularly  the  books  and  pages, 
or  other  references  by  which  the  information  may  be  ob- 
tained by  the  complainant,  and  showing  that  the  entries  are 
so  made  therein  that  they  will  be  as  intelligible  to  other 
persons  as  to  themselves,  and  showing  that  they  have  no 
other  knowledge  on  the  subject  (Purcell  v.  AfcNamara, 
12Vea.l78.) 

Vol.  L  18 
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1828.  I  think  the  exceptions  to  the  sufficiency  of  the  examina- 

in  the  Matter  tion  are  well  taken,  and  they  must  be  allowed.    But  as  ex- 
rf  BttBwS^  options  are  *not  to  be  encouraged,  where  the  master  is  sat- 
isfied with  the  sufficiency  of  the  examination,  the  com- 
plainant's costs  on  these  exceptions  must  abide  the  event  of 
the  suit 


In  the  Matter  of  the  President,  Directors  and  Com- 
pany op  the  Franklin  Bank  in  the  City  of  New 
York. 

The  depositors  of  money  in  a  bank  are  only  general  creditors  of  the  corpo- 
ration, and  in  case  of  a  Mure  of  the  bank,  they  are  not  entitled  to  apriority 
of  payment  over  bill  holders  or  other  creditors. 

Noy.  10th,  .  This  was  a  motion  made  in  behalf  of  the  depositors  of 
money  in  the  Franklin  Bank  for  an  order  directing  the  re- 
ceiver to  pay  to  them  the  amount  of  their  deposits,  before 
any  distribution  was  made  of  the  funds  of  the  bank  among 
its  general  creditors. 

D.  B.  Ogderij  for  the  depositors: — The  receiver  repre- 
sents the  directors  of  the  bank.  The  directors  are  the  mere 
agents  of  the  stockholders ;  and  the  stockholders  are  in 
principle  co-partners  in  all  respects,  except  in  not  being  lia- 
ble beyond  the  capital  stock  of  the  company.  A  deposit 
is  a  trust  confided  to  the  directors  of  the  bank.  The  direc- 
tors are  trustees,  and  the  depositors  cestui  que  trusts.  By 
this  trust,  the  directors  are  bound  to  pay  to  the  depositors 
the  amount  of  their  deposits,  whenever  they  shall  draw  for 
the  same.  This  court  will  protect  the  rights  of  the  deposi- 
tors and  cause  this  trust  to  be  executed.  In  equity,  the 
rule  undoubtedly  is,  that  funds  are  to  be  equally  divided 
among  creditors  in  proportion  to  their  debts.  But  these 
debts  are  to  be  paid  only  out  of  the  property  of  the  debtor, 
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not  out  of  property  belonging  to  others  in  his  handa  i**8. 
Where  a  factor  becomes  insolvent  with  the  property  of  his  in  the  Matter 
principal  in  his  hands,  the  creditors  of  the  factor  cannot  re- rf  ^eB5?ak"' 
sort  to  such  property  for  a  satisfaction  of  their  debts.  So 
an  agent  cannot  pledge  the  property  of  his  principal  for  his 
individual  debt  (Bay  v.  Goddington,  6  John.  Ch.  R.  64; 
Rodriguez  v.  Heffernan,  5  John.  Ch.  R.  417.)  Properly 
held  in  trust  does  *not  in  case  of  the  bankruptcy  of  the  [*250] 
trustee,  pass  to  his  assignees  for  the  payment  of  the  debts 
of  the  trustee.  So  the  creditors  of  the  Franklin  Bank  can 
only  be  paid  out  of  the  property  of  the  company,  not  out 
of  the  money  deposited  with  the  bank.  Suppose  a  deposit 
of  plate,  the  bank  could  not  sell  it  to  pay  their  debts.  But 
it  may  be  said  that  money  could  not  be  identified  like  plate, 
unless  kept  in  a  separate  bag,  and  that,  therefore,  at  law 
trover  would  not  lie  for  it,  unless  it  could  be  so  identified. 
This  rule  does  not  exist  in  equity.  There  the  depositor  of 
money  has  the  same  right  to  it  as  if  it  had  been  kept  in  a 
separate  bag,  or  it  had  been  a  specific  chattel.  A  depositor 
is  not  a  lender  to  the  bank.  He  does  not  intend  to  incor- 
porate his  money  with  the  funds  of  the  company.  He  de* 
posits  it  merely  for  safe  keeping.  He  receives  no  interest 
for  it,  and  gains  no  advantage  by  the  deposit  He  relies 
upon  the  integrity  of  the  directors,  and  not  upon  the  capital 
stock  and  funds  of  the  bank,  for  the  repayment  to  him  of 
the  sum  deposited.  On  the  other  hand,  the  bill  holders 
take  the  bills  of  the  bank  in  the  ordinary  course  of  busi- 
ness. They  receive  an  advantage  by  it,  and  derive  a  profit 
They  rely  for  the  payment  of  the  bills  upon  the  capital 
stock  of  the  bank,  and  upon  its  ability  to  pay  its  debts, 
not  upon  the  deposits  in  the  bank.  The  statute  (Laws  of 
N.  Y.  of  1825,  p.  448)  under  which  this  proceeding  against 
the  Franklin  Bank  was  instituted,  and  which  directs  this 
court  to  sequester  the  funds  of  the  bank,  and  to  distribute 
them  among  the  creditors,  does  not  impair  the  right  of  de- 
positors to  a  preference,  as  depositors  are  not  creditors,  but 
cestui  que  trusts.    The  statute  provides  that  the  debts  of  the 
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lm  bank  shall  be  paid  out  of  its  assets.  Deposits  are  not  assets. 
In  the  Matter  Upon  an  execution  against  a  miller,  the  wheat  of  his  cus- 
^^Bant* "tamera>  though  mixed  with  his  own,  could  not  be  sold 
on  the  execution,  {Seymour  v.  Brown,  19  John.  44,)  be- 
cause it  is  a  deposit  in  trust  For  the  same  reason,  the  de- 
posits in  a  bank  cannot  be  applied  to  the  payment  of  the 
debts  of  the  bank. 

&  A.  Foot,  contra: — The  statute  under  which  these  pro- 
ceedings are  had  disposes  of  this  question.  It  provides  two 
[*251]  modes  of  proceeding  against  insolvent  corporated  *compa- 
nies.  The  fifth  section  requires  the  court  to  sequester  the 
funds,  and  to  distribute  them  equally  among  the  creditors 
of  the  bank.  The  seventeenth  section  authorizes  the  court* 
upon  the  application  of  a  creditor  of  the  bank,  to  issue  an 
injunction  against  the  officers  and  stockholders  of  the  com- 
pany, and  to  appoint  a  receiver,  and  to  cause  a  distribution 
of  the  funds  to  be  made  among  all  the  fair  and  honest 
creditors  of  the  bank.  This  section  omits  the  word  equally. 
This,  however,  can  make  no  difference,  as  both  these  sec- 
tions are  to  be  construed  pari  materia.  It  is  within  the 
policy  of  the  act  to  secure  an  equal  distribution  of  the  funds 
among  the  creditors.  The  sixth  section  prohibits  all  as- 
signments by  the  bank  in  contemplation  of  insolvency. 
An  assignment  by  the  bank  in  favor  of  the  depositors 
would  have  been  void.  The  debtor  of  a  bank  cannot,  after  its 
insolvency,  purchase  in  its  bills,  and  make  them  the  subject 
matter  of  off-set.  It  is  a  rule  in  equity  that  Creditors  are  to 
be  paid  equally,  without  giving  any  preference  to  creditore 
by  specialty.  The  like  rule  prevails  where  all  the  real  es- 
tate of  one  deceased  is  sold  for  the  payment  of  debts  by  the 
order  of  a  surrogate.  The  same  rule  exists  in  England, 
under  the  bankrupt  law.  There,  the  depositors  with  pri- 
vate bankers,  who  become  bankrupt,  are  not  entitled  to 
any  preference.  The  depositors  place  their  money  in  the 
bank,  under  an  implied  agreement  that  the  bank  may  use 
their  deposits  in  its  business.    The  bank  derives  a  profit 
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from  these  deposits.  The  depositors  gain  an  advantage  by  1828. 
the  safe  keeping  of  their  money  from  fire  and  robbery,  in  the  Matt* 
They  also,  in  consideration  of  their  deposits,  expect  and of  the  Frank- 
receive  facilities  for  loans  from  the  bank.  But  the  bill 
holders  derive  no  profit  from  taking  the  bills.  They  re* 
ceive  them  because  the  laws  make  them  a  part  of  the  cur- 
rency ;  and  they  receive  them  upon  the  ground  that  the 
depositors  by  their  deposits  gave  a  credit  to  the  bank.  l*o 
give  a  preference  to  the  depositor  over  the  bill  holder 
would  be  against  the  sense  of  the  community,  and  would 
impair  the  value  of  bank  paper.  The  argument  that  where 
there  is  a  specific  deposit,  the  depositor  has  a  preference^ 
shows  that  where  the  deposit  is  not  specific,  no  preference 
•can  be  given.  A  depositor,  to  be  entitled  to  a  preference,  [*262] 
should  seal  up  his  money  in  a  package.  Upon  such  de- 
posits, banks  do  not  issue  notes;  but  they  always  do  upon 
general  deposits.  Wherever  the  money  of  a  principal  haft 
gone  into  and  become  mixed  with  the  funds  of  the  agent, 
it  cannot  be  withdrawn.  In  such  case,  the  principal  can 
only  be  paid  pari  passu  with  the  other  creditors.  So 
wherever  the  property  of  a  cestui  que  trust  cannot  be  traced 
specifically  in  the  hands  of  the  trustee,  it  cannot  be  pro- 
tected from  the  creditors  of  the  trustee.  So  in  this  case, 
as  the  money  of  the  depositors  has  been  mixed  with  the 
fttndfl  of  the  bank,  and  cannot  be  specifically  traced,  it 
must  form  a  part  of  the  common  fund,  to  be  distributed 
equally  among  all  the  creditors  of  the  bank  in  proportion 
to  their  debts. 

The  Chancellor: — By  the  report  of  the  receiver,  it 
appears  that  at  the  time  he  took  the  concerns  of  the  bank 
into  his  hands,  the  amount  of  moneys  actually  remaining 
in  deposit,  including  the  bills  of  other  solvent  banks,  was 
only  $7,957  88;  while  the  amount  of  balances  on  the 
books  of  the  company,  standing  to  the  credit  of  individu- 
als and  other  banks,  usually  denominated  deposits,  was 
$260,671 ;  of  which  sum*  $84,000  was  due  to  other  banks. 
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1828.  This  amount  of  deposits  has  been  reduced  by  off-sets,  Ao, 
In  the  Matter  about  $85,000,  leaving  the  estimated  amount  of  debts  due 
^MS?"  from  the  bank>  $340,000;  of  which,  $125,000  belongs  to 
bill  holders,  and  the  residue  to  depositors.  It  is  supposed 
the  assets  of  the  bank  will  not  be  sufficient  to  pay  more 
than  fifty  per  cent,  on  the  gross  amount  of  such  debts. 
The  depositors  claim  a  priority  of  payment;  and  if  that 
claim  is  allowed,  they  will  obtain  about  eighty  per  cent  of 
their  debts,  and  the  bill  holders  will  receive  nothing.  The 
receiver,  as  the  representative  of  all  parties  in  interest,  has 
very  properly  submitted  the  claims  of  the  bill  holders,  who 
are  numerous  and  widely  dispersed,  to  an  equal  share  of 
what  may  be  saved  from  the  wreck  of  the  institution.  The 
question  has  been  fully  and  ably  argued  on  both  sides,  and 
I  have  given  to  the  subject  the  consideration  which  was 
demanded  by  the  importance  of  the  principles  involved 
therein. 
[*258]  *Many  cases  of  extreme  hardship  and  of  great  individual 

distress  and  suffering  must  exist  among  every  class  of  cred- 
itors, and  even  among  the  stockholders.  The  misfortune 
of  every  failure  of  this  kind  is,  that  the  loss  generally  fells 
upon  those  who  are  least  able  to  bear  it ;  upon  the  laboring 
class  of  community ;  upon  the  aged  and  infirm,  the  friend- 
less and  unprotected,  whose  little  all  is  holden  in  bills,  left 
in  deposit,  or  vested  in  the  stock  of  such  institutions.  But 
cases  of  individual  hardship  must  not  be  permitted  to  influ- 
ence the  opinion  of  the  court  when  deciding  great  general 
principles. 

The  first  question  presented  for  consideration  is,  whether 
the  depositors  have  a  legal  right  or  equitable  claim  to  pri- 
ority of  payment ;  and  certainly,  at  the  first  blush,  it  does 
appear  reasonable  that  those  who  have  deposited  their 
money  in  a  bank  for  safe  keeping  should  be  preferred  to 
those  who  have  taken  the  bills  of  the  institution  in  the  or- 
dinary course  of  business.  It  therefore  becomes  necessary 
to  examine  the  principle  on  which  this  supposed  right  of 
preference  is  founded.    It  is  undoubtedly  supposed  to  be 
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baaed  upon  the  great  and  leading  principle  of  equity,  that       ****. 
the  property  of  one  person,  in  the  hands  of  a  bankrupt,  in  the  Matter 
shall  not  be  taken  to  pay  the  debts  of  another.    It  is  on  ^JS* 
this  ground  that  property  of  the  principal  in  the  hands  of 
agents  or  factors  cannot  be  taken  to  satisfy  the  debts  of  the 
latter :  and  the  former  has  a  right  to  claim  the  proceeds  of 
his  property  so  long  as  it  can  be  traced  and  identified.    (5 
John.  Ch.  R.  417 ;  5  Ves.  jun.  211.)    It  is  therefore  neces- 
sary for  the  decision  of  this  question  to  ascertain  the  nature 
of  these  deposits,  and  see  whether  they  come  within  this 
principle. 

So  far  as  I  have  been  informed  on  the  subject  of  banking 
operations,  the  greatest  portion  of  the  debts  of  a  bank, 
usually  denominated  deposits,  are  not  moneys  actually  de- 
posited there  for  safe  keeping.  If  such  was  the  case,  the 
depositor  could  always  guard  against  the  effect  of  an  insol- 
vency of  the  institution  by  making  a  special  deposit ;  that 
is,  by  depositing  his  money  in  a  box  or  bag,  or  by  affixing 
some  mark  upon  it,  by  which  it  could  be  distinguished 
from  the  general  funds  of  the  institution.  If  he  did  so,  the 
bank  would  have  no  right  to  make  use  of  it;  and. officers 
or  agents  who  should  convert  *it*to  the  general  purpose  of  [*254] 
the  institution,  without  the  consent  of  the  depositor,  would 
make  themselves  personally  liable  for  the  same.  The  de- 
positor might  also  follow  the  money  into  the  hands  of  third 
persons,  who  had  received  it  with  a  knowledge  of  his  rights, 
or  who  had  not  paid  an  equivalent  therefor  in  the  ordinary 
course  of  business.  (Coddington  v.  Bay,  20  John.  R.  687.) 
Every  regular  dealer  with  a  bank  has  an  open  running  ac- 
count upon  the  books  of  the  institution.  In  this  account 
he  is  credited  with  all  sums  paid  by  him  into  the  bank, 
whether  the  same  are  in  specie,  in  checks,  or  in  bills,  on 
the  same  or  other  banks.  In  that  account  he  is  also  cred- 
ited with  the  proceeds  of  bills  or  notes  discounted  or  col- 
lected for  him ;  and  in  the  same  account  he  is  charged  with 
all  checks  drawn  by  him  on  the  institution,  in  favor  of  him- 
self or  others,  and  with  all  other  claims  which  are  properly 
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1828.  chargeable  against  him  by  the  bank.  If  there  is  a  bala&Qft 
Im  the  Matter  due  to  the  bank  on  this  account,  it  is  called  an  overdraw- 
^favISk*  ing,  and  the  aggregate  of  balances  due  from  the  bank  on 
these  several  accounts,  is  entered  in  the  statement  book  as 
the  amount  of  deposits.  Hence,  it  sometimes  happens  thai 
a  person  becomes  a  depositor  in  a  bank  without  adding  one 
cent  to  the  funds.  Thus,  if  the  officers  of  the  bank  permit 
one  of  their  customers  to  overdraw  his  account,  and  the 
check  is  placed  to  the  credit  of  another,  the  latter  becomes 
a  depositor,  although  the  drawer  of  the  check  is  insolvent 
and  unable  to  pay  his  overdrawing.  And  on  the  principle 
of  preference  contended  for  here,  if  another  person  had  at 
the  same  time  deposited  an  equal  amount  of  specie  and 
taken  bills  of  the  bank  in  lieu  thereof,  such  depositor  of  a 
worthless  check  would  be  entitled  to  the  whole  of  thai 
specie,  to  the  exclusion  of  the  bill  holder  who  had  actually 
deposited  the  same. 

Whenever  money  is  specially  deposited  in  a  bank  for 
safe  keeping,  it  is  at  the  risk  of  the  depositor.  If  the  same 
is  stolen,  lost  or  destroyed  without  any  fault  on  the  part  of 
the  officers  of  the  bank,  he  must  sustain  the  loss.  Not  so 
with  the  general  depositor.  The  money,  checks  or  bills 
which  he  deposits  become  the  property  of  the  bank,  and  he 
becomes  a  creditor.  If  they  are  stolen,  lost  or  destroyed, 
or  become  of  no  value,  the  bank  sustains  the  loss,  and  he  is 
[*255]  still  a  creditor.  *  *He  has  no  claim  upon  the  money  or  bills 
deposited.  The  officers  may  use  them  as  they  please  for 
the  general  purposes  of  the  institution,  and  he  is  to  all 
intents  a  general  creditor  of  the  bank.  There  is  an  implied 
assent  on  the  part  of  the  depositor,  and  the  agents  of  the 
institution  are  legally  authorized  to  issue  bills  and  discount 
notes  on  the  credit  of  such  deposits.  The  depositor,  there- 
fore, has  no  valid  claim  to  be  paid  in  preference  to  the  bill 
holders,  who  are  also  general  creditors. 

One  of  the  leading  doctrines  of  this  court  is,  that  equality 
k  equity ;  and  in  all  cases  of  bankruptcy,  the  creditor  who 
claims  a  preference  must  show  a  legal  right  to,  or  a  specific 


T. 

Wiokham. 
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lien  upon  the  fund  claimed.  The  injustice  of  giving  the  de-  ****» 
positors  a  preference  over  the  bill  holders  is  strongly  exexn-  Load 
plified  in  the  case  before  me.v  But  a  very  small  portion  of 
the  fund  to  be  distributed  could  possibly  have  been  the 
proceeds  of  deposits  in  the  bank.  The  money  found  there- 
in did  not  exceed  one  twenty-fifth  part  of  the  amount  due  to 
depositors.  And  a  very  considerable  part  of  the  fund  to  be 
distributed  will  arise  from  the  sale  of  real  estate  purchased 
many  years  since,  probably  with  a  part  of  those  very  bills 
which  were  in  circulation  when  the  bank  stopped  payment 
Having  arrived  at  the  conclusion  that  the  depositors  have 
no  legal  or  equitable  claim  to  priority  of  payment,  it  be- 
comes unnecessary  to  examine  the  question  whether  the  act 
of  April,  1825,  requires  an  equal  distribution  of  the  prop- 
erty and  effects  of  the  institution  among  all  the  creditors. 
It  is  sufficient  on  this  subject  to  observe,  that  the  section 
under  which  the  proceedings  in  this  case  have  been  insti- 
tuted gives  no  preference  to  any  class  of  creditors ;  and  the 
only  section  of  the  act  which  prescribes  the  manner  of  dis- 
tributing the  effects  of  an  insolvent  corporation  directs  an 
equal  distribution. 

I  shall  therefore  decree  an  equal  distribution  of  the  assets 
among  all  the  creditors  of  the  Franklin  Bank,  and  shall  di- 
rect the  receiver  to  make  the  first  dividend  as  soon  as  he 
shall  be  able  to  divide  twenty-five  per  cent  on  the  gross 
amount  of  the  debts. 


♦Land  v.  Wicksam.  [*S68] 

A  rehearing  of  a  cause  is  not  a  matter  of  course,  except  in  the  cases  provi- 
ded for  by  the  rules  of  the  court 

In  other  cases,  a  rehearing  rests  in  the  discretion  of  the  Chancellor. 

Where  a  decree  of  one  Chancellor  is  reversed  by  his  successor  in  office,  a  re- 
hearing will  be  granted  by  a  third  Chancellor,  on  cause  shown. 

If  a  motion  for  a  rehearing  is  made  for  delay,  it  will  be  refused. 

♦This  was  a  petition  by  the  complainant  for  a  rehearing,  not.  14th. 
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IMS-  which  stated  that  the  late  Chancellor,  having  been  counsel 
Land  for  one  of  the  parties  previous  to  his  appointment,  the  cause 
wuJh^m  was  heard  before  Judge  Betts,  of  the  second  circuit,  sitting 
for  the  Chancellor ;  that  a  decree  was  made  in  favor  of  the 
complainant  to  the  whole  extent  of  his  claim ;  that  the  cause 
was  afterwards  reheard  before  Judge  Emott,  the  successor 
of  Judge  Betts,  when  the  decree  was  reversed  as  to  the 
principal  part  of  the  complainant's  claim.  The  petitioner 
further  stated  that  he  was  poor  and  unable  to  bear  the  ex- 
pense of  an  appeal  to  the  Court  of  Errors,  and  offered  to 
waive  his  right  to  appeal  if  the  last  decree  should  be  af- 
firmed on  a  rehearing  before  the  present  Chancellor. 

G.  Ghiffin,  for  the  complainant : — A  cause  may  be  twice, 
or  oftener,  reheard  before  different  persons.  Howell  v. 
HbweU,  1  Dickens,  426.  Newcomb  v.  Bonham,  1  Vernon,  7, 
214.    Bonham  v.  Newcomb,  1  Vernon,  232.   Bovey  v.  Smith, 

1  Vernon,  60,  84,  144.  Porter  v.  Hubbert,  2  Ch.  Hep.  86; 
8  Ch,  Rep.  78.  Parker  v.  Doe,  2  Chan.  Cas.  200.  Nod  v. 
Bobinson,  1  Vornon,  90,  94.     Pickering  v.  Lord  Stamford^ 

2  Ves.  jun.  272,  581.  8  Ves.  332.  3  Ves.  492.  Black- 
burn v.  Jepson,  2  Ves.  &  Beame's  R.  858.  Waldo  v.  Caley% 
16  Ves.  214.  East  India  Co.  v.  Boddam,  13  Ves.  421.)  The 
rule  that  a  cause  shall  not  be  twice  reheard  is  not  inflexible. 
It  only  applies  to  a  case  where  the  same  person  decides 
twice  alike.  The  poverty  of  the  complainant  is  a  ground 
for  a  rehearing,  he  having  consented  not  to  appeal  to  the 
Court  of  Errors.    (2  Ball  &  Beat.  75.) 

[*257]  *0.  Hoffman  and  J.  Duer,  contra: — There  cannot  be  a 

second  rehearing  before  the  same  Chancellor.  {Fox  v. 
Machreth,  2  Cox's  Ch.  Caa  157.)  Wherever  a  rehearing 
is  allowed  it  must  be  before  the  same  person.  {East  India 
Company  v.  Boddam,  18  Ves.  421.)  If  the  hearing  before 
Judge  Betts  and  Judge  Emott,  sitting  as  Chancellor,  has 
not  the  same  effect  as  if  the  Chancellor  heard  both  argu- 
ments, then  the  case  of  the  East  India  Company  v.  Boddam 
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applies.    Special  circumstances  must  always  exists  to  war-       ****- 

rant  a  second  re-hearing.  Land 

▼. 
WJokham. 
The  Chancellor  : — By  the  ancient  practice  of  the  Eng- 
lish Court  of  Chancery,  as  appears  from  the  cases  cited  in 
(Fox  v.  Mackreth,  2  Cox's  Cas.  158,)  causes  were  sometimes 
reheard  more  than  once,  on  the  application  of  the  same 
party.  But  it  is  now  settled  in  that  court,  that  a  second 
rehearing  cannot  be  had  at  the  instance  of  the  same  party, 
after  the  first  decree  has  been  affirmed,  except  in  a  case  of 
palpable  mistake,  or  under  very  special  circumstances. 
(East  India  Company  v.  Boddam,  13  Ves.  421.)  But  I 
have  not  been  able  to  find  any  case  in  the  English  reports 
in  which  a  rehearing  has  been  refused  on  the  ground  that 
the  cause  had  already  been  reheard,  if  the  application  came 
from  the  opposite  party.  In  England,  one  rehearing  ap- 
pears to  be  a  matter  of  course,  on  the  usual  certificate  of 
counsel.  (18  Ves.  325.)  But  by  the  practice  of  this  court 
it  is  not  a  matter  of  course,  except  in  the  special  cases  pro- 
vided for  in  the  70th  rule.  In  all  other  cases,  the  granting 
or  refusing  a  rehearing  rests  in  the  sound  discretion  of  the 
court.  The  Chancellor  may  refuse  to  rehear  a  cause, 
where  there  is  reason  to  suspect  it  is  intended  for  delay ; 
or  may  impose  such  terms  upon  the  applicant  as  may  be 
necessary  to  preserve  the  rights  of  the  other  party  from  in- 
jury during  a  protracted  litigation.  If  a  cause  has  been 
twice  heard  on  the  same  point,  and  the  Chancellor  on  the 
last  hearing  has  reversed  his  former  decree,  it  might  be 
deemed  unreasonable  to  ask  the  same  Chancellor  to  review 
his  last  opinion.  But  if  the  decree  of  one  Chancellor  has 
been  reversed  by  his  successor  in  office,  the  first  rehearing 
cannot  reasonably  be  urged  by  *the  party  in  whose  favor  [*258] 
it  was  granted,  as  an  objection  to  a  review  by  a  third 
Chancellor,  of  these  conflicting  decisions  of  his  predecessors. 
This  is  substantially  such  a  case.  Each  of  the  circuit 
judges,  when  hearing  this  cause,  represented  the  Chancel- 
lor in  this  court.    I,  therefore,  think  it  a  proper  case  to  be 
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ifiJS.       reheard,  and  without  any  restriction  upon  the  right  of  the 
In  the  Matter  complainant  to  carry  the  cause  to  the  Court  of  Errors,  if 
*  ^^OoT1*  *^e  decision  °f  ^13  court  should  be  against  him  on  such 
rehearing. 

It  is  at  least  doubtful  whether  this  court  now  possesses 
the  power  to  direct  the  cause  to  be  reheard  before  a  circuit 
judge.  If  such  power  existed,  it  would  not  be  a  judicious 
exercise  of  it  in  a  case  situated  as  this  is,  to  send  the  cause 
back  to  either  of  the  circuit  judges  whose  conflicting  opin- 
ions were  to  be  reviewed. 

There  must  be  a  rehearing  before  the  Chancellor  on  the 
Usual  terms. 


In  the  matteb  of  the  Niagara  Insurance  Company 
of  New  York. 

Under  the  act  to  provide  for  the  dissolution  of  incorporated  insurance  compa- 
nies in  the  city  of  New  York,  passed  April  5,  1817,  the  Court  of  Chancery 
should  exercise  the  same  discretionary  power  in  decreeing  a  dissolution,  as 
the  legislature  would,  in  case  the  latter  were  applied  to  by  the  directors  of 
the  company  for  a  repeal  of  the  charter. [1] 
The  court  is  not  bound  to  decree  a  dissolution  of  the  corporation,  simply  be- 
cause a  majority  of  the  directors  and  stockholders  request  it  to  be  done. 
.But  where  the  owners  of  a  large  proportion  of  the  stock  find  it  for  their  in- 
terest to  withdraw  their  capital,  it  will  be  deemed  presumptive  evidence, 
that  the  interest  of  the  stockholders  generally  will  be  promoted  by  a  disso- 
lution of  the  corporation. 

Not.  20th.  Gk  Griffin,  on  behalf  of  a  majority  of  the  directors  and 

Stockholders  of  the  Niagara  Insurance  Company,  moved 
for  a  decree  to  dissolve  the  corporation,  under  the  Act  to 
provide  for  the  dissolution  of  incorporated  insurance  com- 
panies in  the  city  of  New  York,  passed  April  5th,  1817. 
He  contended  that  public  policy  was  not  one  of  the 
grounds  put  forth  in  the  statute  as  a  cause  either  for  or 

[1]  See  2K  a  (4th  ed.)  UO,  aec  T5. 
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againsta  dissolution.    The  *true  and  the  only  question  was,       1M*- 
whether  the  interest  of  the  stockholders  required  a  dissolu-  in  the  Matter 
tion  of  the  corporation  or  not    There  could  be  no  tetter  ^^j^q*81* 
criterion  as  to  this  point,  than  the  opinion  of  the  owners 
of  the  stock  themselves.    The  petitioners  in  this  case  were 
all  practical  men.    They  represented  nine-tenths  of  the 
stock.    The  Chancellor,  under  this  statute,  acts  as  a  com- 
missioner.   His  powers  are  ministerial  only.    The  4th  sec- 
tion of  the  act  points  out  the  circumstances  to  be  consid- 
ered by  the  Chancellor.    It  declares  that  he  is  to  have  re. 
gard  to  the  interest   of  the  stockholders  in  making  his 
decision. 

B.  Robinson  &  J.  Duer,  contra: — The  petitioners  ought 
to  show  good  reasons  for  a  dissolution  of  the  corporation 
independent  of  the  mere  will  of  the  majority.  To  dissolve 
this  corporation  would  be  a  dangerous  precedent.  It  would 
open  a  door  to  the  commission  of  frauds  upon  stockholders. 
Speculators  might  obtain  the  control  of  the  company,  con- 
trive to  depreciate  the  stock  in  the  market,  then  buy  it  in 
and  apply  for  a  dissolution,  and  pocket  the  spoils.  The 
will  of  the  majority  ought  not  to  control,  if  it  would  lead 
to  positive  injustice.  The  power  of  this  court  is  limited. 
It  cannot  act  unless  certain  facts  specified  in  the  statute  are 
made  to  appear.  The  legislature  did  not  intend  that  the 
will  of  the  majority  should  be  the  only  thing  necessary  to 
a  dissolution ;  if  they  did,  they  would  not  have  required 
any  application  to  the  court.  The  court  will  not  dissolve 
the  corporation,  unless  it  is  of  opinion  that  a  dissolution  is 
either  necessary  or  would  be  beneficial  to  the  stockholders. 
The  public  are  concerned  in  this  question.  If  the  doctrine 
of  the  opposing  counsel  be  correct,  all  the  insurance  com- 
panies might  be  successively  swept  away  by  speculators. 
The  stock  does  not  always  command  a  price  in  proportion 
to  its  actual  value. 

The  Chancellor  : — In  this  case,  it  appears  that  the 
original  amount  of  capital  stock  was  half  a  million  of  dol- 


350  CASES  IN  CHANCEEY. 

m*%  lars,  divided  into  10,000  shares,  of  which  something  more 
In  the  Matter  than  eleven  hundred  belonged  to  the  company,  and  the 
J^Cc?™  re8t  to  iadivid11*!  stockholders.  A  majority  of  the  direc- 
tors, *and  the  Owners  of  more  than  three-fourths  of  the 
stock,  apply  for  a  dissolution  of  the  incorporation,  on  the 
ground  that  it  is  for  the  interest  of  the  stockholders.  '  The 
owners  of  about  one-ninth  of  the  stock  remonstrate  against 
the  dissolution  of  the  company,  and  some  of  them  swear  to 
their  belief  that  the  business  of  the  company  may  be  made 
profitable.  The  residue  of  the  stockholders  have  neither 
applied  for  the  dissolution,  or  made  any  objection  thereto. 

In  deciding  upon  the  propriety  of  a  dissolution,  in  the 
cases  provided  for  in  the  act  under  which  these  proceed- 
ings have  taken  place,  this  court  should  exercise  its  discre- 
tionary power,  and  decree  a  dissolution,  under  the  same 
circumstances  which  would  induce  the  legislature  to  repeal 
the  act  of  incorporation,  on  the  application  of  the  directors. 
The  court  is  not  bound  to  decree  a  dissolution  merely  be- 
cause a  majority  of  the  directors  and  stockholders  request 
it  to  be  done.  But  when  the  owners  of  a  very  large  pro- 
portion of  the  stock  find  it  for  their  interest  to  vest  their 
capital  in  something  more  productive,  it  is  strong  evidence 
that  the  interest  of  the  stockholders  generally  will  be  pro- 
moted, by  allowing  them  to  withdraw  their  capital  and 
discontinue  the  business  of  insurance.  In  such  a  case,  the 
particular  interest  of  the  few  must  give  way  to  the  general 
interest  of  the  many.  The  fact  that  insurance  stock,  where 
the  capital  is  perfectly  sound,  is  below  par  in  the  market, 
is  of  itself  strong  evidence  that  the  capital  of  such  com- 
panies may  be  employed  more  profitably,  or  at  least  more 
safely,  in  some  other  business.  In  this  case,  the  wishes  of 
this  very  small  minority  of  stockholders  must  give  way  to 
the  interest  of  such  a  large  majority,  and  the  corporation 
*  must  be  dissolved. 

There  must  be  a  reference  to  a  master  to  report  proper 
persons  as  trustees,  and  the  amount  of  security  to  be  given 
by  them  for  the  faithful  execution  of  their  trust 
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Kirby 

*KlRBY  V.  KlRBY.  ▼- 

Kirby. 

In  a  suit  brought  by  either  Mosband  or  wife  for  a  divorce,  on  the  ground  of 
adultery,  the  wife  prosecutes  and  defends  without  a  guardian  or  next  friend, 
as  a  feme  sole  ;[1]  and  her  affidavit  is  admissible  against  the  husband,  as 
to  any  matter  or  proceeding  in  the  cause. 

An  injunction,  a  receiver,  and  a  writ  of  ne  ec«rf,[2]  may  all  be  resorted  to  in 
the  same  suit,  to  aid  the  court  in  doing  justice  between  the  parties. 

A  husband,  by  committing  adultery,  subjects  himself  and  his  property  to  the 
jurisdiction  of  the  Court  of  Chancery,  so  far  as  to  enable  the  court  to  order 
his  property  to  be  applied  to  the  support  of  his  family,  both  during  the  liti- 
gation and  afterwards.[3] 

And  the  power  of  the  court  extends  to  compelling  the  husband  to  apply  a 
portion  of  his  daily  earnings  to  the  same  object,  during  the  pendency  of  the 
suit 

This  was  a  motion  on  the  part  of  the  defendant  to  die-  Nov.  20th. 
solve  the  injunction  and  ne  execU  issued  in  this  cause ;  and 
the  complainant  applied  for  the  appointment  of  a  receiver, 
and  for  a  monthly  allowance  out  of  the  estate  of  her  hus* 
band,  for  the  support  of  herself  and  children  during  the 
litigation.  The  facts  upon  which  the  motions  were  founded 
appeared  in  the  opinion  of  the  Chancellor. 

D.  Selden,  for  the  defendant,  cited  Sedgwick  v.  Watkins, 
(8  Brown's  Ch.  Cas.  12;  1  Ves.  jun.  49;)  Mix  v.  Mix,  (1 
John.  Ch.  R.  108 ;  (Miller  v.  Miller,  (6  John.  Ch.  R.  91.) 

ML  Paine,  contra,  cited  1  R.  L.  200,  sec.  5 ;  Shafloe  v. 
Shaftoe,  (7  Ves.  R.  170;)  2  Madd.  184;  Barrerev.  Barrere, 
(4  John.  Ch.  R.  187 ;)  Denton  v.  Denton,  (1  John.  Ch.  R. 
864.) 

The  Chancellor  :— The  complainant  has  filed  a  bill  for 
a  divorce,  on  the  ground  of  adultery.    There  are  three 

[1]  See  New  York  Code,  sec.  114;  Share  v.  Store,  2  San£  S.  C.  R.  116. 
[2]  BushneUv.  BushneO,  1  How.  Prac.  R.  393. 
[3]  2  R.  a  (4th  ed.)  329,  sec.  57. 
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lfl*g.       children  of  the  marriage,  the  eldest  of  whom  is  only  six 
Kirby       years  of  age.    The  defendant's  property  consists  of  an  un- 
*•         divided  interest  in  certain  coasting  vessels  which  sail  be- 
tween New  York  and  Baltimore,  estimated  at  from  $500  to 
$1,000.    The  income  of  this  property,  including  the  per- 
sonal services  of  the  defendant  as  captain  of  one  of  the  ves- 
[*262]         sds,  amounts  to  *$35  per  month.    On  the  affidavit  of  the 
complainant,  and  upon  the  particular  circumstances  charged 
in  the  bill,  the  master  has  allowed  an  injunction  to  restrain 
the  defendant  from  parting  with  his  property,  and  has 
also  allowed  a  ne  exeat,  in  the  sum  of  $3,000.    Thfc  defend- 
ant applies  to  dissolve  the  injunction  and  ne  exeat,  or  to 
modify  the  same,  and  the  complainant  applies  for  a  receiver, 
and  for  a  monthly  allowance  for  the  support  of  herself  and 
children  pending  the  litigation. 

There  is  no  weight  in  the  objection  that  the  injunction 
and  receiver  cannot  be  allowed  on  the  affidavit  of  the  wife. 
In  these  divorce  causes,  the  wife  prosecutes  and  defends 
without  guardian,  as  a  feme  sole.  It  has  been  the  uniform 
practice  of  the  court  to  receive  the  affidavit  of  either  party 
against  the  other,  as  to  any  matter  or  proceeding  in  such 
cases. 

The  injunction,  receiver  and  ne  exeat,  may  all  properly 
be  made  use  of  to  aid  the  court  in  doing  justice  between  the 
parties.  The  husband,  who  is  guilty  of  adultery,  volunta- 
rily subjects  himself  and  his  property  to  the  jurisdiction  of 
this  coitrt,  so  far  as  to  enable  the  Chancellor  to  order  his 
property  to  be  applied  to  the  support  of  his  family  during 
the  litigation,  and  afterwards.  The  court  may  also  compel 
him  to  devote  a  part  of  his  daily  earnings  to  the  same  ob- 
ject pending  the  suit  The  injunction  and  ne  exeat  were 
properly  issued;  but,  from  the  facts  now  appearing,  the 
latter  writ  required  bail  in  too  large  an  amount  It  must 
be  reduced  to  the  sum  of  $1,000.  The  injunction  must  be 
continued,  and  a  receiver  appointed,  with  directions  to  al- 
low to  the  complainant  $25  per  month  out  of  the  property, 
for  the  support  of  herself  and  children  pending  this  litiga- 
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tion,  or  until  the  further  order  of  the  court    But  to  enable       ****• 


the  defendant  to  continue  hie  employment,  as  master  of  the      Silk** 

vessel  between  New  York  and  Baltimore,  the  receiver  is        ^ 

not  to  be  appointed,  and  the  injunction  and  ne  exeat  are  to 

be  dissolved,  provided  the  defendant  does,  within  one  week, 

execute  and  deliver  to  the  assistant  register  of  this  court  a 

bond,  with  two  sufficient  sureties,  to  be  approved  of  by  a 

master  in  the  sum  of  $1,000,  *conditioned  to  pay  the  monthly         [*268] 

allowance  above  mentioned,  and  to  obey,  perform  and 

abide  by  such  other  orders  and  decrees  as  may  from  time 

to  time  be  made  by  the  court  in  this  suit 


Elliott,  Execixtob  of  Elliott  v.  Pell  and  others. 

▲  decree  can  only  be  questioned  by  a  bill  of  review. 

A  decree  between  co-defendants  may  be  made,  grounded  upon  the  pleadings 
and  proofs  between  the  complainants  and  defendants. 

But  such  decree  to  be  binding,  must  be  founded  upon  and  connected  with  the 
subject  matter  in  litigation  between  the  complainant  and  one  or  more  of 
the  defendants. 

Where  one  of  two  defendants  denies  in  his  answer  all  knowledge  of  the  facts 
alleged  in  the  complainant's  bill,  the  complainant,  in  order  to  give  such  de- 
fendant an  opportunity  to  litigate  his  rights,  must  file  a  replication  to  his 
answer. 

A  decree,  made  upon  bill  and  answer,  cannot  affect  the  rights  of  any  of  the 
parties,  as  to  other  matters  which  were  not  the  subject  of  litigation  in  that 
suit 

Where  an  instrument  in  writing  was  duly  executed,  conveying  certain  lands 
to  the  grantee,  his  executors,  administrators  and  assigns,  for  and  during 
the  term  of  one  year,  yielding  and  paying  therefor  yearly  lawful  interest  of 
seven  per  oent  during  said  term  of  one  year,  and  in  and  upon  the  14th  of 
November,  1810,  with  a  condition  to  be  void  on  the  payment  by  the  grant- 
or of  600/.  to  the  grantee,  on  the  14th  of  November,  1810,  containing  also 
a  covenant  on  the  part  of  the  grantor,  to  pay  the  6001  and  interest  at  the 
lime  above  mentioned,  the  same  was  held  to  be  a  good  and  valid  mortgage 
and  security  in  equity,  for  the  sum  covenanted  in  the  instrument  to  be  paid 
by  the  grantor. 

And  such  instrument  would  be  valid  and  binding  against  all  persona  charge- 
able with  notice  of  the  same. 

Vol,  L  19 
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1828-  On  the  14th  of  November,  1809,  Caleb  Pell  and  Martha 

Elliott      his  wife  were  the  owners  of  a  farm  in  Westchester  county, 

^jL       containing  about  201  acres ;  and  on  that  day,  by  an  instru- 

D^  2d  ment  in  writing,  signed,  sealed  and  acknowledged  in  due 
form  of  law  to  pass  the  real  estate  of  a  feme  covert, 
granted,  bargained  and  sold  to  E.  Pugsley  the  farm,  to 
have  and  to  hold  the  same  to  the  said  E.  Pugsley,  her  ex- 
ecutors, administrators  and  assigns,  for  and  during  the  term 
of  one  year,  yielding  and  paying  therefor  yearly  lawful  in- 

[*264]  terest  of  seven  *per  cent,  during  the  said  term  of  one  year, 
and  in  and  upon  the  14th  of  November,  1810,  next  ensu- 
ing, with  a  condition  to  be  void  on  the  payment  by  C.  Pell 
and  wife  of  £600  to  E.  Pugsley,  on  the  14th  of  November, 
1810,  without  any  deduction  or  abatement  for  taxes,  assess- 
ments, or  any  other  impositions  whatsoever,  with  a  cove- 
nant therein,  on  the  part  of  C.  Pell  and  wife,  to  pay  the 
£600,  and  interest  thereon,  at  the  time  above  mentioned. 
On  the  14th  of  November,  1810,  C.  Pell  and  wife  executed 
two  bonds  for  the  £600  and  interest,  one  of  which,  condi- 
tioned to  pay  £428  9s.  2d.  was  given  to  her  daughter,  Mary 
Towbridge.  E.  Pugsley  died  in  December,  1811,  having 
made  Maria,  the  wife  of  Aaron  Pell,  her  executrix. 

Previous  to  March,  1821,  C.  Pell  and  wife  mortgaged 
and  sold  parts  of  the  farm  to  bona  fide  mortgagees  and  pur- 
chasers, who  had  no  knowledge  of  the  claim  under  the  in- 
strument given  to  E.  Pugsley.  On  the  29th  of  March, 
1821,  the  executrix  of  E.  Pugsley  caused  the  instrument 
above  mentioned  to  be  recorded  as  a  mortgage,  and  the 
next  day  thereafter  C.  Pell  and  wife  conveyed  the  residue 
of  the  farm  unsold  to  the  defendants,  James  E.  Pell  and 
Elijah  C.  Pell.  On  the  2d  of  May,  1821,  J.  E.  and  E.  C. 
Pell  mortgaged  twenty -six  acres  of  the  farm  to  Harvey  El- 
liott, the  complainant's  testator,  to  secure  the  payment  of 
$800  and  interest,  and  afterwards  conveyed  the  same  land, 
with  the  residue  of  the  farm  which  remained  unsold,  to  the 
defendant,  Betsey  Hinman.  The  defendants,  M.  Mitchell 
and  Ann  Aislabie,  are  subsequent  incumbrancers  upon  the 
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twenty-six  acres  mortgaged  to  Elliott,  and  upon  the  residue       m& 
of  the  farm  which  had  not  been  previously  conveyed.  Elliott 

In  July,  1822,  Harvey  Elliott  filed  a  bill  in  this  court  to  p^ 
foreclose  his  mortgage  on  the  twenty-six  acres,  and  made 
the  same  persons  who  are  now  defendants  parties  to  that 
suit;  in  which  bill  he  alleged  that  E.  C.  and  J.  E.  Pell 
were  seized  of  the  twenty-six  acres  of  land,  and  mortgaged 
the  same  to  him ;  setting  out  the  bond  and  mortgage  and 
the  subsequent  conveyance  of  the  twenty-six  acres  to  Bet- 
sey Hinman,  subject  to  his  mortgage,  and  the  incumbran- 
ces of  Mitchell  and  *Aislabie  upon  the  mortgaged  prem-  [*266] 
ises,  and  alleging  that  since  the  date  of  his  mortgage  the 
defendants,  Aaron  Pell  and  wife,  gave  out  and  pretend  that 
they  hold  an  instrument  in  writing,  under  seal,  executed 
by  Caleb  Pell  and  wife  to  Elizabeth  Pugsley,  dated  in 
1809,  which  amounts  to  a  mortgage  on  the  premises  so 
mortgaged  to  complainant ;  but  he  denies  that  they  hold 
any  deed  or  instrument  for  the  premises  mortgaged  to  him, 
except  a  lease  for  one  year,  by  way  of  mortgage,  which 
has  long  since  expired ;  and  if  they  hold  any  other  mort- 
gage, the  same  has  never  been  recorded,  and  has  been  sat- 
isfied and  paid  off;  and  the  same  not  being  on  record,  his 
mortgage  must  have  a  preference.  And  he  called  upon 
the  defendants  to  answer  whether  A.  Pell  and  wife,  in  their 
own  right  or  as  trustees,  held  any  other  instrument  in  wri- 
ting which  was  an  incumbrance  upon  the  twenty-six  acres 
other  than  the  lease  for  one  year  by  way  of  mortgage,  and 
whether  the  said  lease  was  not  then  expired  and  void ;  and 
if  they  had  any  other  instrument  in  writing,  by  way  of 
mortgage,  whether  the  same  had  not  been  duly  satisfied  and 
paid  off;  and  that  they  set  forth  the  same  particularly, 
with  dates,  parties,  registry,  acknowledgments  and  consid- 
eration, and  how  much  remained  due  thereon.  To  that 
bill  A.  Pell  and  wife  put  in  an  answer,  setting  forth  the 
instrument  and  bonds  executed  by  C.  Pell  and  wife  to  E. 
Pugsley,  and  alleging,  in  substance,  that  the  instrument, 
although  in  its  terms  a  mortgage  for  only  one  year,  was  in- 
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X828.       tended  by  the  parties  thereto  to  be  a  mortgage  in  fee  aim- 
muntf      pie ;  and  that  at  the  time  the  two  bonds  were  executed  for 
*v^       the  principal  and  interest  due  upon  the  said  instrument,  it 
was  further  agreed  by  C.  Pell  and  wife  that  the  said  instru- 
ment should  remain  as  a  security  for  the  bond  which  was 
given  to  E.  Pugsley.    The  other  defendants  denied  all 
knowledge  of  any  existing  mortgage,  judgment,  claim  or 
lien  upon  the  premises  mortgaged  to  the  complainant,  in 
favor  of  the  representatives  of  E.  Pugsley,    To  the  answer 
of  Pell  and  wife,  a  replication  was  filed,  but  no  proof  was 
taken  by  either  of  the  parties,  the  complainant's  counsel 
supposing  the  answer  would  not  be  evidence,  and  that  the 
burden  of  proof  lay  on  the  defendants. 
[*266]  *No  replications  being  filed  to  the  answers  of  the  other 

defendants,  no  rules  were  given  for  them  to  produce  proofs. 
That  cause  was  brought  to  a  hearing  in  May  term,  1823, 
$nd  in  July  thereafter  a  decree  was  entered,  whereby  it  was 
.  declared  that  the  instrument  in  writing  was  a  good  and 
valid  mortgage  and  security  in  equity,  for  the  amount  of 
the  bond  to  E.  Pugsley,  according  to  the  manifest  intent  of 
the  parties,  and  the  reasonable  interpretation  of  the  said  in- 
strument, as  against  Caleb  Pell  and  Martha  his  wife,  and 
their  heirs  and  assigns,  and  as  against  the  other  parties  to 
that  suit,  all  of  whom  were  chargeable  with  notice  of  the 
mortgage,  by  means  of  the  registry  thereof,  when  their  re- 
spective liens  on  the  mortgaged  premises  accrued  It  was 
therefore  ordered  and  decreed,  that  it  be  referred  to  a  mas- 
ter to  compute  the  amount  due  thereon  to  A.  Pell  and  wife, 
and  the  amount  due  to  the  complainant  on  his  mortgage, 
and  that  on  the  coming  in  of  the  report,  all  the  premises 
mortgaged  to  the  complainant,  as  described  in  his  bill,  be 
sold,  and  that  out  of  the  proceeds  of  the  sale,  the  amount 
due  to  A.  Pell  and  wife,  with  their  costs  of  suit,  be  first 
paid,  and  that  out  of  the  residue  the  amount  due  to  the 
complainant,  together  with  his  costs,  be  next  paid,  and  that 
the  residue  remain  in  court,  with  liberty  to  the  defendants 
Mitchell,  Aislabie  and  Hinmaa,  to  apply  and  establish  their 
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claims  thereto,  as  they  should  be  advised.    The  decree  was       l**& 
afterwards  affirmed  on  a  rehearing  before  Chancellor  San-      wii^ 
ford.    After  the  rehearing,  Harvey  Elliott  died,  and  in        ^, 
May,  1824,  the  decree  was  revived  against  the  complainant 
in  this  suit,  who  is  his  executor. 

In  July,  1824,  the  complainant  filed  his  bill  in  this  cause, 
setting  forth  the  above  facts,  and  the  proceedings  and  decree 
in  the  former  suit,  and  praying  that  the  part  of  the  farm 
of  201  acres,  which  had  been  incumbered  since  the  registry 
of  the  mortgage  to  Harvey  Elliott,  should  be  first  sold,  and 
applied  to  satisfy  the  amount  due  to  A.  Pell  and  wife,  with 
their  costs,  and  that  the  deficiency  only,  be  paid  out  of  the 
proceeds  of  the  sale  of  the  26  acres. 

The  complainant  subsequently  amended  his  bill,  suggest- 
ing the  invalidity  of  the  Pugsley  mortgage,  and  praying 
leave  to  take  proofe  to  establish  such  invalidity,  and  if  the 
same  *should  be  decreed  invalid,  that  then  the  proceeds  of  [*267] 
the  sale  of  the  26  acres  be  first  applied  to  the  payment  of 
the  Elliott  mortgage  and  costs.  To  this  part  of  the  bill, 
the  defendant  A.  Pell  and  wife  put  in  a  demurrer,  which, 
on  argument  before  the  late  Chancellor,  in  November,  1827, 
was  allowed  without  prejudice  to  the  relief  sought  by  the 
bill,  in  the  matters  not  demurred  to,  and  with  leave  to  the 
complainant  to  file  a  bill  of  review  upon  the  usual  deposit 
in  such  cases. 

No  bill  of  review  being  filed,  the  defendants  A.  Pell  and 
wife  and  Mitchell  and  Hinman,  put  in  their  answers  to  the 
bill  in  this  suit  as  originally  drawn ;  to  which  answers  the 
complainant  filed  replications,  and  proofs  were  taken  on  the 
part  of  the  defendants  Mitchell  and  Hinman,  which  were 
read  at  the  hearing,  de  bene  esse,  subject  to  the  objection  of 
the  other  parties  to  the  suit. 

J.  Wallis,  for  complainant : — All  the  defendants  in  the 
former  suit  are  bound  by  the  decree  in  that  suit.  A  decree 
is  equally  binding  between  co-defendants  as  between  the 
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1828.  complainant  and  the  defendants.  {Chamleyv.LordDuraany 
Elliott      and  others,  2  Sch.  &  Lef.  710.)    A  decree  may  be  made  in 

^'  this  suit  founded  upon  the  former  decree.  The  complain- 
ant has  a  right  to  compel  A.  Pell  and  wife  to  resort  first  to 
that  part  of  the  property  included  in  their  mortgage,  and 
which  is  not  covered  by  the  mortgage  of  the  complainant 
(Evertson  v.  Booth,  19  John.  R.  492.) 

W.  SiUiman,  for  the  defendants  Mitchell  and  Hinman : 
The  complainant  haying  by  his  bill  in  the  former  suit,  and 
by  his  replication  to  the  answers  of  .the  defendants  A.  Pell 
and  wife,  in  that  suit,  and  by  his  replication  to  the  answers 
of  the  defendants  in  this  suit,  insisted  that  the  mortgage  of 
A.  Pell  and  wife  was  invalid,  he  is  precluded  from  now  as- 
serting its  validity.  1  Phil.  Ev.  245 ;  2  Jac.  L.  Die.  441 ; 
1  Phil.  Ev.  242.)  No  replication  having  been  filed  to  the 
answers  of  Mitchell  and  Hinman  in  the  former  suit,  no 
proofs  could  be  taken  by  them,  and  they  are  therefore  not 
concluded  by  the  decree  in  that  suit  The  mortgage  of  A. 
Pell  and  wife  is  only  a  mortgage  for  one  year.  It  is  not  an 
[*268]  equitable  mortgage  *in  fee.  The  registry  of  this  mortgage 
is  only  constructive  notice  of  what  appears  on  its  face.  The 
registry  of  equitable  mortgages  not  being  sanctioned  by  law 
has  no  effect  as  a  notice.  (Pow.  on  Mort  739,  748 ;  1 
John.  Ch.  R.  273 ;  1  Brown's  Ch.  Cas.  93.) 

W.  T.  McCoun,  for  A.  Pell  and  wife:— The  decree  in  the 
former  suit  as  to  the  validity  of  the  mortgage  of  A.  Pell 
and  wife  is  binding  as  well  upon  the  defendants  as  the  com- 
plainants. (Chamley  v.  Lord  Dunsany  and  others,  2  Sch. 
&  Lef.  710.) 

The  Chancellor  : — By  the  decision  of  the  late  Chan- 
cellor upon  the  demurrer  in  this  cause,  it  is  settled  that  the 
decree  in  the  former  suit,  so  far  as  relates  to  the  lien  of  the 
Pugsley  mortgage  upon  the  twenty-six  acres,  which  was  the 
subject  of  litigation  there,  is  binding  and  conclusive,  ajad  can 
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only  be  impeached  by  a  bill  of  review.    There  is  certainly       *M8. 
no  error  on  the  face  of  that  decree  which  could  authorize      Elliott 
the  complainants  to  reverse  the  same.    The  answer  of  A.        ^ 
Pell  and  wife  was  responsive  to  the  bill,  and  so  far  was  evi- 
dence against  the  complainant.   If  the  co-defendants  in  that 
suit  were  not  bound  by  that  answer,  because  they  had  no 
opportunity  to  produce  evidence  to  contradict  it,  they  only 
could  sustain  a  proceeding  to  reverse  the  decree  for  error  in 
law,  so  far  as  it  affected  their  rights.    But  that  question 
cannot  be  raised  except  by  a  direct  proceeding  to  review 
the  original  decree.[l.] 

It  is  the  settled  law  of  this  court,  that  a  decree  between 
co-defendants,  grounded  upon  the  pleadings  and  proofs  be- 
tween the  complainant  and  the  defendants,  may  be  made ; 
and  it  is  the  constant  practice  of  the  court  to  do  so  to  pre- 
vent multiplicity  of  suits.  Chamley  v.  Lord  Dunsany  and 
others,  2  Sch.  &  Lef.  710,  718.  Conry  v.  Caulfield,  2  Ball 
k  Beat.  255.)  But  such  decree  between  co-defendants,  to 
be  binding  upon  them,  must  be  founded  upon  and  con- 
nected with  the  subject  matter  in  litigation  between  the 
complainant  and  one  or  more  of  the  defendants.  [2] 

The  bill  in  the  original  cause  sought  the  foreclosure  of  a 
mortgage  upon  the  twenty-six  acres  only ;  and  the  defend- 
ants Mitchell,  Hinman,  Aislabie  and  A.  Pell  and  wife,  were 
♦made  parties,  on  the  ground  that  they  claimed  to  be  incum-  [*269] 
brancers  on  that  particular  piece  of  land.  They  were  called 
upon  to  answer  as  to  any  incumbrances  they  might  have 
upon  the  twenty-six  acres,  and  no  allusion  whatever  was 
made  to  any  incumbrances  or  rights  of  the  defendants,  or 

[1]  Woodruff  v.  Cooky  2  Edw.  Ch.  259 ;  Bogardus  v.  Clark,  4  Paige,  623 ; 
Kent,  Ch.,  in  Murray  v.  Mwray,  5  John.  Ch.  60 ;  Holms  v.  Remsen,  *l  id.  286 ; 
Oelston  v.  Hoyt,  1  id.  543 ;  Gardner's  AdmW  v.  Strode,  5  Lit  339 ;  Burchv. 
Scott,  1  Bland,  120;  Sanders'  Heirs  v.  Oatewood,  5  J.  J.  Marsh.  321 ;  see  far- 
ther Am.  Ch.  Dig.  by  Waterman,  tit  Decree. 

[2)  Hopkins  Y.Lee,  6  Wheat  109;  Bank  of  United  States  v.  Beverly,  1 
How.  U.  S.  134 ;  Washington  Bridge  Co.  v.  Stewart,  3  id.  413 ;  Cranddt  v. 
Galhtp,  12  Conn.  365;  Breckerinridge  v.  Ormsby,  1  J.  J.  Marsh.  236;  AUin 
T.  Hall,  1  A.  K.  Marsh.  525. 
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ins.  any  of  them,  to  any  other  land.  Neither  did  the  answer  of 
«k*m  A.  Pell  and  wife  set  up  the  Pugsley  mortgage  as  a  valid  and 
P££  subsisting  lien  upon  any  other  land  than  the  twenty -six 
acres.  After  setting  out  the  mortgage,  and  the  agreement 
of  C.  Pell  and  wife  respecting  the  same,  they  charged  and 
insisted,  and  submitted  to  the  court,  that  the  said  mortgage 
was  a  valid  and  subsisting  lien  or  incumbrance  upon  the 
premises  mortgaged  to  the  complainant,  as  in  his  bill  was 
mentioned  and  set  forth ;  and  that  they  were  entitled  to  a 
preference  and  priority  of  payment  out  of  the  said  mort- 
~  gaged  premises.  The  decree  made  upon  that  bill  and 
answer  must  be  taken  with  reference  to  the  matters  then  in 
litigation  before  the  court,  and  cannot  be  construed  to  affect 
the  rights  of  any  of  the  parties  as  to  the  other  lands  which 
were  not  the  subject  matter  of  litigation  in  that  suit  If  A, 
Pell  and  wife  had  actually  released  all  the  lands  covered  by 
the  Pugsley  mortgage,  except  the  twenty-six  acres,  from  the 
lien  thereof;  the  other  defendants  could  not  have  given  such 
release  in  evidence  in  that  suit,  because  no  question  as  to 
any  other  lands  was  in  litigation.  If  the  complainant  in 
the  first  suit  had  set  out  all  the  facts,  as  his  executor  now 
has  done,  and  claimed  to  throw  the  Pugsley  mortgage,  if  it 
should  be  declared  valid,  upon  the  lands  of  the  other  de- 
fendants, he  would  then  have  given  them  an  opportunity 
to  litigate  their  rights.  But  even  in  such  a  case  it  is  doubt- 
ful whether  he  could  have  effected  that  object  without  filing 
a  replication  to  their  answer,  and  thus  giving  them  an  op* 
portunity  to  contest  the  validity  of  the  Pugsley  claim. 

The  prayer  of  the  complainant's  bill  in  this  suit,  seeks 
directly  to  alter,  in  two  very  material  respects,  the  decree 
in  the  former  suit  As  no  such  relief  can  be  granted,  the 
bill  must  be  dismissed.  But  even  if  there  had  been  a 
prayer  for  substitution,  or  for  relief  generally,  the  defend- 
[*270]  an*8  Mitchell  and  *Hinman  would  have  been  permitted  to 
show  that  the  Pugsley  mortgage  was  not  a  valid  and  sub- 
sisting lien  upon  the  lands  not  affected  by  the  decree  in  the 
former  suit.    And  the  evidence  taken  in  this  cause,  and 
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admitted  on  the  hearing  to  be  read,  de  bene  esse,  as  I  under-       ****- 
stand  it,  abundantly  establishes  the  feet    The  complain-    Pritdhard 
ant's  bill  must  therefore  be  disn^issed ;  but  as  he  has  prose- 
cuted this  suit  as  executor,  in  good  faith,  he  is  not  to  be 
charged  with  costs. 


T. 


Pritchard  v.  Hicks  and  another,  exr's,  &o. 

Where  executors  prove  the  will  and  a  codicil  thereto,  and  undertake  the  ex- 
ecution of  the  same,  they  cannot  afterwards  object  that  the  codicil  was  not 
properly  executed. 

It  is  a  general  rule,  that  a  residuary  legatee,  or  other  person  prosecuting  for 
a  distributive  share  of  the  estate,  should  make  all  the  other  persons  inter- 
ested in  the  distribution,  parties  to  the  suit,  in  order  that  only  one  account 
betaken. 

But  this  is  not  necessary  where  a  creditor  or  legatee  prosecutes,  who  is  enti- 
tled to  a  priority  of  payment 

The  executor  or  administrator  in  such  cases  ib  the  legal  representative  of 
the  residuary  legatees,  and  it  his  duty  to  protect  their  rights. 

And  if  there  is  a  Mr  question  for  litigation,  and  he  does  nothing  more  than 
his  duty  in  attending  to  their  interests,  he  will  be  allowed  his  costs  out  of 
the  fund  belonging  to  them. 

Where  the  subject  of  the  devise  or  legacy  is  described  by  reference  to  som 
extrinsic  fact,  extrinsic  evidence  may  be  resorted  to,  to  ascertain  that  fact 

So  Where  the  words  of  a  will  are  equally  applicable  to  two  persons  or  two 
things,  parol  evidence  is  admissible  to  show  what  person  was  the  object 
of  the  testator's  bounty,  or  which  article  he  intended  for  the  legatee. 

The  complainant  and  Mariena  Pritehard  were  the  joint  December  2d. 
owners  of  a  house  and  lot  in  Greenwich  street,  in  the  city 
of  New  York,  on  which  the  complainant,  with  her  assent, 
had  given  a  mortgage  to  Kinlock  Stewart  The  complain- 
ant also  owed  to  George  Shevill  on  a  note  about  $100,  and 
to  the  estate  of  Colonel  William  Jones  about  $150,  on  a 
note  given  to  him  before  his  death.  In  November,  1826, 
Mariena  Pritchard  made  her  will  in  writing,  by  which,  af- 
ter some  small  pecuniary  legacies,  she  devised  and  be- 
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1838.  queathed  all  the  residue  of  her  estate  to  the  infant  daughter 
Pritchard  ~  of  her  relative  William  Stewart,  of  London,  and  made  him, 
together  with  *the  defendants,  her  executors.  By  two  sub- 
sequent codicils,  she  disposed  of  her  wardrobe  in  specific 
legacies  to  her  friends,  and  made  John  Crerar  a  joint  exe- 
cutor with  the  others.  On  the  20th  of  February,  1827, 
four  days  before  her  death,  she  made  a  third  codicil  as  fol- 
lows: 

New  York,  20th  February,  1827. 

"  It  is  my  will  and  pleasure  that  a  certain  mortgage,  held 
by  the  heirs  of  Kinlock  Stewart  on  my  house  in  Greenwich 
street,  be  taken  up  or  lifted  with  the  moneys  deposited  in 
certain  banks  in  this  city ;  also  all  debts  now  due  to  Messrs. 
Shevill  and  heirs  of  the  late  Colonel  Jones,  say  something 
like  $250,  in  all  $250. 

"Mariena  Pritchard.    [l.  s.] 

"  William  Thompson. 

"Eliza  Coles." 

At  the  time  of  making  this  codicil,  the  only  mortgage  on 
her  house  and  lot  in  Greenwich  street,  was  the  one  given 
by  the  complainant ;  and  the  only  debts  due  to  Shevill,  or 
the  heirs  of  Jones,  were  the  two  notes  also  given  by  him  as 
above  mentioned.  After  her  death,  the  defendants,  together 
with  Crerar,  who  is  since  dead,  proved  the  will  and  codicil 
before  the  surrogate,  and  took  out  letters  testamentary 
thereon.  The  personal  estate  of  the  testatrix,  which  con- 
sisted principally  of  moneys  deposited  in  the  different  banks 
of  New  York,  was  amply  sufficient  to  pay  the  above  sums, 
together  with  her  debts  and  specific  legacies.  Thompson, 
one  of  the  executors,  was  willing  to  pay  off  the  mortgage, 
and  the  two  debts  mentioned  in  the  last  codicil,  but  Hicks 
declined  doing  so,  and  the  funds  being  in  his  hands,  the 
complainant  filed  the  bill  in  this  cause  to  compel  the  pay- 
ment thereof.  The  defendant  Thompson,  in  his  answer, 
admitted  the  due  execution  of  the  codicil,  and  that  he  knew 
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from  the  declarations  of  the  testatrix  at  the  time  she  made       1M8. 
the  same,  that  the  above-mentioned  notes  and  mortgage     Pritchard 
given  by  the  complainant  were  what  she  intended  should       s^ol 
be  paid,  and  were  the  only  ones  which  could  answer  the 
description  in  the  codicil. 

The  defendant  Hicks  denies  all  knowledge  of  the  due 
execution  of  the  codicil,  or  the  intention  of  the  testator, 
♦although  he  admits  the  codicil  has  been  registered  with  [*272] 
the  will,  and  that  he,  together  with  the  other  executors, 
except  Stewart,  took  out  probate  thereon.  A  replication 
to  the  answer  of  Hicks  having  been  filed,  proofs  were  taken 
in  the  cause,  which  fully  established  every  allegation  in  the 
bill  not  admitted  by  the  answer. 

J.  Boyd,  for  the  complainant : — The  direction  of  the  exe- 
cutrix to  pay  out  of  her  personal  estate  specific  debts  due 
from  the  complainant,  if  it  is  to  be  considered  in  the  nature 
of  a  legacy,  r$  must  be  deemed  a  specific  legacy,  and  con- 
sequently must  be  paid  before  there  can  be  any  residuary 
estate.  It  cannot  therefore  be  necessary  to  make  the  re- 
siduary legatees  parties.  But  the  direction  contained  in  the 
codicil  is  not  a  legacy,  but  an  appointment,  and  as  such  is 
obligatory  on  the  executors,  if  they  have  assets,  over  and 
above  all  debts  and  specific  legacies.  The  codicil  is  a  per- 
fect and  intelligible  instrument  in  itself;  and  if  any  doubt 
exists  as  to  the  subject  matter  of  its  application,  parol  evi- 
dence is  admissible  to  remove  that  doubt.  (Roper  on  Leg. 
chap,  on  Construction  of  Bequests,  sec.  6 ;  Bland  v.  Bland) 
Finch's  Ch.  Pre.  201,  note;  Attorney-General  v.  Holl,  Fitz. 
314 ;  Wynne  v.  Hawkins,  1  Brown's  Ch.  Cas.  179.  Rob. 
on  Wills,  470,  ch.  3,  pt.  7,  Lond.  ed.  1809 ;  Masters  v.  Mas- 
iers,  2  Pr.  "Wms.  423;  Harris  v.  Bishop  of  Lincoln,  2  Pr. 
Wms.  435.) 

T.  H.  Flandereau,  for  the  defendant  Hicks : — The  residu- 
ary legatees  not  having  been  made  parties,  no  decree  can 
be  made ;  {Brown  v.  Bicketts,  3  John.  Ch.  R.  553 ;  Goody. 
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MM.  Blewitt,  18  Ves.  399;  Parsons  v.  Nevitt,  3  Brown's  Ch.  R 
Rritohard    886 ;  Cockburn  v.  Thompson,  16  Ves.  327.)    The  codicil 

ttLt,,  cannot  be  explained  by  parol  proof.  At  all  events,  no  final 
decree  ought  to  be  pronounced  until  the  parties  interested 
have  had  an  opportunity  of  contesting  these  questions. 

D.  Selden,  for  the  defendant  Thompson. 

The  Chancellor: — There  is  no  validity  in  the  objec- 
tion made  by  the  counsel  of  Hicks,  that  the  residuary  lega- 
tees are  not  parties  to  this  suit.  This  is  not  the  proper 
[*278]  place  *to  contest  the  question  as  to  the  due  execution  of 
the  codicil.  As  it  relates  to  personal  property  only,  if  it 
was  not  duly  executed,  the  executors  should  have  proved 
the  will  without  the  codicil,  and  then  all  persons  interested 
might  have  been  cited  before  the  surrogate  to  litigate  that 
question,  and  have  their  rights  settled  by  the  proper  tribu- 
nal. The  defendants  having  undertaken  the  execution  of 
the  whole  will,  they  cannot  now  object  to  the  due  execu- 
tiion  of  any  part  thereof;  (Hume  v.  Burton,  1  Bidgw.  P. 
C.  277 ;  Monell  v.  Dicky,  1  John.  Ch.  R  153.)  It  is  a 
general  rule,  that  a  residuary  legatee,  or  other  person  suing 
for  a  distributive  share  of  the  estate,  should  make  all  the 
other  parties  interested  in  the  distribution,  parties  to  the 
suit,  so  that  one  account  only  may  be  taken.  But  in  this 
case,  no  account  of  the  estate  is  to  be  taken  against  the  exe- 
cutors, as  the  fund  is  admitted  to  be  amply  sufficient  A 
creditor  or  legatee  who  is  entitled  to  priority  of  payment, 
need  not  make  the  parties  interested  in  the  residuum  of  per* 
sonal  estate,  parties  to  the  suit;  {Brown  v.  Ricketts,  8  John. 
Ch.  Eep.  556 ;  West  v.  Randall,  2  Mason's  Eep.  181.)  The 
executor  or  administrator  is,  in  such  cases,  the  legal  repre- 
sentative of  the  rights  of  the  residuary  legatees,  and  it  is 
his  duty  to  see  them  properly  defended ;  and  if  there  is  a 
fair  question  for  litigation,  and  he  does  nothing  more  than 
his  duty  in  attending  to  their  interests,  he  is  always  allowed 
his  costs  out  of  the  fund  belonging  to  them. 
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The  only  question,  then,  is  as  to  the  construction  and       ***** 
meaning  of  the  last  codicil.    And  here  it  is  insisted  by  the 
counsel  for  Hicks,  that  no  parol  evidence  can  be  received, 
to  explain  the  intent  and  meaning  of  the  testatrix. 

Where  the  subject  of  the  devise  or  legacy  is  described 
by  reference  to  some  extrinsic  fact,  extrinsic  evidence  must 
be  resorted  to  for  the  purpose  of  ascertaining  that  fact,  and 
thus  to  ascertain  the  subject  of  a  testator's  bounty.  [1]  San- 
ford  v.  Raikes,  1  Meriv.  646. 

I  do  not  conceive  it  necessary  to  go  farther  in  this  case. 
The  testatrix  directs  the  mortgage  on  her  house,  and  the 
debts  due  to  Shevill  and  the  heirs  of  Colonel  Jones,  to  be 
paid  by  her  executors.  The  parol  proof  established  the 
fact,  that  the  mortgage  and  two  notes  in  question  were  the 
only  debts  *and  mortgage  existing  at  the  time,  which  could  [*274] 
by  any  possibility  answer  the  description  in  the  codicil. 
But  the  rule  as  ito  the  admission  of  parol  evidence  goes  far* 
ther.  For  where  the  words  of  a  will  are  equally  applica- 
ble to  two  persons  or  two  things,  the  intention  of  the  demo* 
shall  not,  for  that  cause,  be  defeated ;  but  parol  evidence 
may  be  received  to  show  which  person  was  the  object  of 
his  bounty,  or  which  article  he  intended  for  the  donee.  [2] 

The  amount  due  on  the  mortgage  and  two  notes,  together 
with  the  costs  of  this  suit,  must  be  paid  by  the  executors 
out  of  the  assets  of  the  testatrix  in  their  hands. 

[1]  See  2  FhiL  Ev.  29*7 ;  and  Cowen  &  Hills'  Notes,  537. 

[2]  See  Wigram  on  the  Admission  of  Extrinsic  Evidence  in  aid  of  the  Inter- 
pro  tation  of  Wills,  pp.  11,  14;  Grey  v.  Shark,  1M.&I  602;  per  Lord 
Brougham,  Ch.,  MUkr  v.  Traverse,  8  Bing.  244;  Hodges  v.  Bbrs/aU,  1  Buss* 
&My.  116;  Coyt  v.  Starkweather,  8  Conn.  289;  ffiscocksv.  Eiscocks,  5  M. 
&  W.  363,  367  ;  Attorney- General  v.  Shore,  11  Sim.  592,  616,  627,  631,  632; 
French  v.  Carhart,  1  Comst.  96;  2  Cowen  &  Hill's  Notes  to  Phil.  Ev.  637, 
et  $eq.,  where  all  the  authorities  in  this  country  and  in  England  on  thift 
subject  are  collected. 
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Peokford 


pJL™i  Peckford  V.  Peckford. 

JreCJuOra. 

Where  a  divorce  was  decreed  in  a  suit  brought  by  the  wife  against  her  hus- 
band, for  adultery,  an  annuity  equal  to  the  annual  value  of  one-third  of  the 
husband's  property,  at  six  per  cent  was  allowed  to  the  wife  during  her 
natural  life,  for  her  alimony. 

If  her  conduct  had  been  discreet,  prudent  and  submissive  to  her  husband,  the 
allowance  to  her  would  have  been  greater. 

December  24  The  bill  was  filed  in  this  cause  by  the  complainant 
against  the  defendant,  her  husband,  for  a  divorce,  upon  the 
ground  of  adultery.  A  verdict  had  been  rendered  in  fevor 
of  the  complainant  on  the  feigned  issue  awarded  to  try  the 
fact  of  adultery.  The  only  question  on  the  hearing  was 
as  to  the  amount  of  alimony  to  be  allowed  to  the  complain- 
ant It  appeared  from  the  proofs  that  the  complainant  had 
been  guilty  of  indiscretions,  and  had  not  been  a  dutiful 
and  submissive  wife. 

A.  L.  McDonald  for  complainant 

R.  Bogardus  for  the  defendant 

The  Chancellor  : — The  fact  of  adultery  having  been 
ascertained  by  the  verdict  on  the  feigned  issue,  the  only 
question  is  as  to  the  amount  of  alimony  to  be  allowed. 
The  usual  course  in  such  cases  is  to  order  a  reference  to 
ascertain,  by  the  report  of  a  master,  the  value  of  the  de- 
[•276]  fendant's  *property  and  what  would  be  a  suitable  allowance. 
But  as  both  parties  have  requested  the  court  to  settle  the 
allowance  to  the  wife  from  the  fact  now  before  it,  I  shall 
save  the  defendant  the  expense  of  a  reference.  I  shall 
adopt  his  own  estimate  of  the  value  of  his  property, 
$12,000,  as  proved  by  Joseph  Gregory.  As  the  defendant 
cannot  marry  again  during  the  life  of  the  complainant, 
and,  therefore,  will  not  want  property  for  the  support  of  a 


♦Palmer  v.  Palmer. 


The  Court  of  Chancery  has  no  power  to  decree  an  absolute  or  a  partial  disso- 
lution of  the  marriage  contract,  even  with  the  consent  of  the  parties,  ex- 
cept in  the  special  cases  provided  for  by  statute. 

Neither  the  act  of  1813,  concerning  divorces,  (2  R.  L.  200,)  nor  the  act  of 
April,  1824,  (6  vol  Laws  of  New  York,)  confers  upon  the  Court  of  Chancery 
power  to  grant  a  divorce,  a  mensa  el  thoro,  unless  the  charges  contained  in 
the  complainant's  bill  are  satisfactorily  established. 

The  usual  course,  where  the  bill  is  taken  as  confessed,  is  to  order  a  reference 
to  a  master  to  report  as  to  the  facts. 


Palmer. 
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fiunily,  if  the  wife  had  been  perfectly  discreet,  prudent  and       iws. 
submissive  to  her  husband,  I  should  have  allowed  her  half      Palmer 
of  this  property. 

Although  there  is  no  pretence  for  the  charge  made 
against  her  by  the  defendant,  yet  by  going  to  England 
against  his  wishes,  slie  exposed  him  to  temptation,  which 
has  probably  proved  the  destruction  of  their  connubial 
happiness.  Her  indiscretions,  too,  after  her  return,  were 
such  at  least  as  to  produce  remarks  from  her  more  discreet 
neighbors.  Under  these  circumstances,  she  must  be  con- 
tent to  receive  for  her  support  for  life  an  annuity  equal  to 
the  value  of  one-third  of  his  property,  at  six  per  cent. 
The  amount  already  paid  by  the  husband  will  probably 
cover  her  expenses  and  counsel  fees  over  and  above  the 
taxable  costs.  There  must  be  a  decree  for  a  divorce,  and 
the  husband  must  pay  to  the  complainant's  solicitor  the  tax- 
able costs,  and  must  pay  to  her  an  annuity  of  four  hundred 
dollars  during  her  natural  life,  commencing  on  the  1st  day 
of  December,  1828,  payable  quarterly,  and  to  be  secured  to 
her  satisfaction.  And  if  the  parties  cannot  agree  upon  the 
manner  in  which  the  same  is  to  be  secured,  it  must  be  re- 
ferred to  a  master  to  settle  the  manner  in  which  the  same 
is  to  be  secured,  and  the  place  of  payment,  &c. 


[*276] 
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IMS.        If  the  bill  is  filed  by  the  husband  for  a  divorce,  a  mmta  4  toon,  and  he  ob* 

— ~  tains  a  decree,  the  wife  will  not  be  entitled  to  a  maintenance  out  of  his 

Palmer  _,         * 

T#  property. 

pyggf  Where  the  husband  filed  a  bill  against  his  wife  for  a  divorce,  a  mensa  et  (Mom, 
and  the  wife  in  her  answer  denied  every  allegation  of  improper  conduct 
charged  in  the  complainant's  bill,  and  also  set  up  cruel  and  inhuman  con- 
duct on  the  part  of  her  husband  towards  her,  and  in  consequence  thereof 
consented  to  a  decree  of  separation  from  bed  and  board  forever,  in  which 
a  suitable  provision  should  be  made  for  herself  and  children,  the  court  re- 
fused to  decree  a  divorce  from  bed  and  board. 

December  2<L  The  complainant  filed  a  bill  against  his  wife,  complain- 
ing of  cruel  and  inhuman  treatment,  &c.,  and  praying  a 
divorce,  a  mensa  et  thoro.  The  defendant  put  in  her  an- 
swer, in  which  she  fully  denied  every  allegation  of  im- 
proper conduct  in  the  complainant's  bill,  and  also  set  up 
on  her  part  cruel  and  inhuman  conduct  on  the  part  of  he* 
husband  towards  her,  which  rendered  it  unsafe  and  im- 
proper for  her  to  cohabit  with  him,  or  to  be  under  his  do- 
minion or  control ;  and  in  consequence  thereof  she  con- 
sented to  a  decree  of  separation  from  bed  and  board  forever, 
in  which  a  suitable  provision  should  be  made  for  the  sup- 
port of  herself  and  her  children.  The  cause  was  submitted 
to  the  court  on  bill  and  answer,  and  a  written  statement, 
signed  by  the  solicitors  for  both  parties,  requesting  a  de- 
cree of  separation,  and  consenting  to  an  order  of  reference 
to  a  master  to  inquire  and  report  which  of  the  parties  ought 
to  have  the  care  and  custody  of  the  children,  and  the 
amount  of  an  allowance  to  be  made  for  the  support  of  the 
wife  and  children,  or  either  of  them,  and  the  manner  of 
payment  thereof 

[*277]  *«£  Greenwood^  for  the  complainant 

W.  T.  McOmn,  for  the  defendant 

The  Chancellor  : — This  court  has  not  power,  even 
with  the  consent  of  the  parties,  to  decree  an  absolute  or 
partial  dissolution  of  the  marriage  contract!  except  in  the 


Palmer. 
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special  cases  provided  for  by  statute.  By  the  act  of  1818  1M* 
concerning  divorces,  (2  R.  L.  200,)  this  court  may,  on  a  Palmr 
bill  filed  by  the  wife,  decree  a  divorce  from  bed  and  board, 
if  it  shall  appear  from  the  answer  and  confession  of  the  de- 
fendant, or  by  the  bill  being  taken  pro  confeaso  against  him, 
or  by  proof  taken  in  the  cause  in  the  usual  manner,  that 
the  defendant  has  been  guilty  of  such  cruel  and  inhuman 
treatment  of  the  wife,  or  such  conduct  towards  her  as  to 
render  it  unsafe  and  improper  for  her  to  cohabit  with  him, 
and  be  under  his  dominion  and  control.  By  the  act  of 
April,  1824,  (6  Laws  of  N.  Y.  249,)  this  court  is  authorized 
to  extend  to  husbands  the  same  rights  that  are  given  to 
femes  covert  by  the  act  of  1814,  and  to  grant  to  a  husband 
the  same  relief,  and  for  like  causes,  as  femes  covert  are  enti- 
tled to  under  that  act  But  in  neither  case  can  this  court 
grant  a  divorce,  unless  the  charges  contained  in  the  com- 
plainant's bill  are  satisfactorily  established.  It  would  be 
aiming  a  deadly  blow  at  public  morals  to  decree  a  dissolu- 
tion of  the  marriage  contract  merely  because  the  parties 
requested  it.  Divorces  should  never  be  allowed,  except 
for  the  protection  of  the  innocent  party,  and  for  the  pun- 
ishment of  the  guilty.  In  Barry  v.  Barry,  (1  Hopk.  118,) 
Chancellor  Sanford  decided  that  a  decree  for  a  divorce,  a 
mensa  et  thoro,  could  not  be  made  upon  the  admission  of 
the  party  by  suffering  the  bill  to  be  taken  pro  con/ksso 
against  him ;  but  that  the  real  facts  must  in  such  cases  be 
ascertained  by  the  report  of  a  master.  If  the  bill  is  filed  by 
the  husband,  and  he  makes  out  such  a  case  as  to  entitle 
himself  to  a  decree,  the  wife  will  have  no  claim  upon  his 
property  for  her  support.  He  will  be  released  from  the 
obligation  of  supporting  her,  and  she  will  be  turned  off 
penniless  upon  community,  unless  she  has  separate  prop- 
erty for  her  maintenance.  The  statute  has  *given  to  this  [*278] 
court  no  authority,  in  such  a  case,  to  provide  for  her  sup- 
port out  of  the  husband's  property.  It  must,  therefore,  be 
a  very  strong  case  which  will  induce  this  court  to  grant  a 
final  separation  on  the  application  of  the  husband. 
Vol.  L  20 
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1828.  In  the  case  before  me,  every  allegation  of  misconduct  on 

Phoenix  InsT  the  part  of  the  wife  is  fully  denied  by  her  answer.    On  the 

°°'        other  hand,  she  sets  up  such  conduct  on  the  part  of  the 

Gumee.     complainant  as  does,  in  fact,  render  it  unsafe  and  improper 

that  she  should  live  with  him,  or  be  under  his  dominion  or 

control.  [1]    But  I  cannot  grant  her  any  relief  in  this  suit 

If  an  amicable  adjustment  of  these  family  difficulties  cannot 

be  made  between  the  parties,  she  must  file  a  bill  to  obtain 

a  suitable  provision  for  the  support  of  herself  and  children. 

The  complainant's  bill  in  this  case  must  be  dismissed  with 

costs. 


The  Phcenix  Fire  Insurance  Company,  appellants* 
v.  Gurnee,  respondent. 

A  court  of  chancery  has  jurisdiction  to  correct  mistakes  in  policies  of  insu- 
rance, as  well  as  in  all  other  written  instruments. 
The  evidence  of  the  mistake  in  all  cases  should  be  clear  and  satisfactory. 

December  3d  This  was  an  appeal  from  the  equity  court  of  the  first 
circuit.  The  complainant  applied  to  the  clerk  of  the  de- 
fendants, for  an  insurance  on  his  grist  mill  in  Haverstraw, 
and  the  clerk  took  down  a  memorandum  of  the  insurance 
required,  which  was  signed  by  the  complainant  and  left 
with  the  defendants,  in  the  words  and  figures  following ; 
"  On  a  two  story  and  a  half  frame  grist  mill,  situate  in  the 
town  of  Haverstraw,  on  Minisicongo  Creek,  in  Hockland 
county,  one  run  of  stones,  2  bolts,  1  spare  runner,  with 
privilege  to  use  a  stove  in  second  story.  Cost  $1,750,  in- 
sure $1,200.    New  York,  22d  Sept.  1825. 

Daniel  Gturnee." 

[1]  The  cruelty  must  be  such  as  endangers  life  or  health,  and  renders  co- 
habitation unsafe.  Perry  v.  Perry,  2  Paige,  601 ;  &  C,  1  Barb.  Ch.  616. 
See  also  Blowers  v.  Stortevanl,  4  Denio,  47  ;  WhispeUv.  WkispeU,  4  Barb. 
217,  2  B.  S.  (4th  ed.)  329,  sea  61. 
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The  policy  was  made  out  and  delivered  to  the  complain-       1828. 
ant ;  but  instead  of  conforming  to  the  memorandum,  the  Phcenix  Im, 
subject  of  the  insurance  was  therein  described  thus:  "On        °°* 
his  frame  mill-house,  two  and  a  half  stories  high,  situate  in      Gumee 
the  town  *of  Haverstraw,  on  Miniscongo  Creek,  Rockland   -      [*279] 
county,  privileged  as  a  grist  mill  only."    The  mill  was  af- 
terwards burned,  and  the  defendants  insist  that  the  policy 
was  on  the  mill-house  only,  and  not  on  the  tnfll  or  ma- 
chinery.   The  complainant  applied  to  them  to  correct  the 
policy  agreeably  to  the  written  memorandum,  which  they 
refused  to  do ;  whereupon  the  complainant  filled  his  bill  to 
correct  the  mistake.    The  cause  was  heard  on  bill  and 
answer,  and  the  circuit  judge  decreed  that  the  policy  should 
be  corrected  agreeably  to  the  written  memorandum,  with 
costs. 

J.  L.  Graham  for  appellants. 

J.  Anihon  for  respondent. 

The  Chancellor  : — It  is  well  settled  that  a  court  of 
equity  has  jurisdiction  to  correct  mistakes  in  policies  of  in- 
surance, as  well  as  in  all  other  written  instruments.  (Phil, 
on  Ins.  14.)  But  the  evidence  of  such  mistake,  and  that 
both  parties  understood  the  contract  in  the  manner  in 
which  it  is  sought  to  be  reformed,  should  be  clear  and  sat- 
isfactory. In  policies  of  insurance,  the  label  or  written 
memorandum  from  which  the  policy  was  filled  up,  is  al- 
ways considered  of  great  importance  in  determining  the 
nature  of  the  risk,  and  the  intention  of  the  parties.  Thus, 
in  Motteaux  v.  The  London  Insurance  Company,  (1  Atk, 
547,)  Lord  Hardwicke  held  that  a  policy  ought  to  be  recti- 
fied agreeably  to  the  label ;  and  in  the  issues  which  he  di- 
rected in  that  case,  the  label  was  treated  as  the  real  con- 
tract between  the  parties.  In  this  case,  there  is  a  substan- 
tial difference  between  the  policy  and  the  written  memor- 
andum  on  which  it  was  founded.    The  one  is  an  insurance 
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1828.       upon  a  grist  mill,  and  the  other  is  only  upon  the  mill-house, 
^        or  the  mere  covering  of  the  substantial  parts  of  the  milL 
*         It  is  to  be  presumed  that  insurers  are  acquainted  with  the 
nature  of  the  property  which  they  undertake  to  insure.    If 
so,  the  defendants  must  have  known  that  no  owner  of  a 
grist  mill  would  ever  think  of  insuring  the  mill  house  only, 
leaving  all  the  substantial  parts  of  the  mill  exposed  to  cer- 
tain destruction,  if  the  mill-house  or  covering  was  de- 
[*280]         stroyed.    TJie  difference  of  the  description  from  the  *writ- 
ten  memorandum  must,  therefore,  have  been  clearly  a  mis- 
take of  the  clerk  in  filling  up  the  policy,  or  an  intentional 
fraud  upon  the  insured ;  and  the  latter  is  certainly  not  to 
be  presumed. 

Although  the  complainant  read  over  the  policy  before 
he  left  the  office,  it  is  hardly  to  be  presumed  that  a  plain 
countryman,  unacquainted  with  the  law  of  insurance, 
would  have  noticed  or  understood  the  difference  which  was 
produced  by  the  change  of  phraseology  in  the  policy  from 
the  plain  and  intelligible  language  of  the  memorandum, 
which  was  probably  taken  down  from  the  lips  of  the 
assured. 

I  think  the  decree  of  the  circuit  court  was  correct,  and 
the  same  must  be  affirmed  with  costs. 


Ells  y.  Tousley. 

Where  oertain  lands,  belonging  to  E.,  were  sold  under  a  loan  office  mortgage, 
and  W.,  by  request,  bid  off  the  same  for  E.,  E.  being  absent :  K,  a  few 
days  after  the  sale)  refunded  the  money  to  W.  At  the  time  of  the  sale, 
T.t  one  of  the  commissioners  of  loans,  held  a  judgment  against  W. ;  T.,  to- 
gether with  his  co-commissioner,  in  June,  1819,  executed  a  deed  to  W. : 
in  March,  1819,  T.  isued  an  execution  against  W.,  and  in  August,  1824, 
caused  the  mortgaged  premises  to  be  sold  under  judgment,  and  bid  in  the 
same  himself  In  September,  1819,  W.  executed  to  E.  a  release  of  all  hit 
interest  in  the  premises;  and  it  was  agreed  between  them  that  no  deed 
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should  be  executed  to  W.  by  the  commissioners.    T.  purchased  in  the        1888 
premises  under  his  judgment,  with  a  full  knowledge  of  K's  rights.    Held  _. . 

that  the  purchase  by  T.  could  not  be  sustained,  and  that  he  could  not  re-  T# 

tain  the  lien  of  his  judgment  upon  the  premises.  Tooeley. 

Under  these  circumstances,  if  the  deed  had  been  executed  by  the  commis- 
sioners at  the  time  of  the  sale,  the  title  would  have  been  in  EL  as  a  result- 
ing trust,  and  W.  could  only  have  held  the  deed  as  a  security  by  way  of 
mortgage  for  the  money  advanced  by  him. 

The  lien  of  a  judgment  does  not  in  equity  attach  upon  the  mere  legal  title 
to  land  existing  in  the  defendant,  when  the  equitable  title  is  in  a  third 
person.  [1] 

And  if  a  purchaser  under  the  judgment  has  notice  of  the  equitable  title  before 
his  purchase  and  the  actual  payment  of  the  money,  he  cannot  protect  him- 
self as  a  bona  fide  purchaser. 

In  August,  1808,  E.  Boylston,  being  the  owner  of  16  December  2d. 
acres  of  land  in  Manlius,  mortgaged  the  same  to  the  com- 
missioners for  loaning  moneys  in  the  county  of  Onondaga 
He  afterwards  *conveyed  the  land  in  fee  to  T.  Dimick,  [*281] 
who,  on  the  28th  of  April,  1818,  conveyed  the  same  to  the 
complainant  in  fee  with  warranty.  The  defendant  was  one 
of  the  commissioners  of  loans;  and  in  September,  1818,  in 
conjunction  with  the  other  commissioner,  sold  the  premises 
at  auction,  upon  the  mortgage,  and  the  same  were  bid  in 
by  J.  0.  Wattles,  for  the  sum  of  $200.  In  June,  1819,  a 
deed  to  Wattles,  in  pursuance  of  the  sale,  and  bearing  date 
the  16th  of  September,  1818,  was  executed  and  acknowl- 
edged by  the  commissioners,  and  has  since  been  put  upon 
record.  At  the  time  of  the  loan  office  sale,  the  defendant 
had  a  large  judgment  against  Wattles,  on  which  he  issued 
execution  in  March,  1820,  and  in  August,  1824,  he  caused 
the  16  acres  to  be  sold  on  the  execution,  and  bid  in  the 
same.    In  August,  1825,  the  complainant  filed  his  bill  in 

[1]  Per  Savage,  Oh.  J.  in  Jackson  v.  Parker,  9  Cow.  81 ;  Talbot  v.  Cham- 
beriain,  3  Paige,  219 ;  Qroevmor  v.  AUen,  9  Id  74 ;  Kellogg  y.  Kellogg,  6 
Barb.  S.  C.  B.  117;  see  also  2  R  a  (4thecL)  153,  sec.  4. 

The  only  remedy  of  the  creditor  to  reach  the  interest  of  the  debtor  in  a 
contract  for  the  purchase  of  land,  is  by  filing  a  bill  in  equity,  after  he  has  ex- 
hausted his  remedy  at  law  for  the  recovery  of  the  debt,  by  the  return  of  an 
execution  unsatisfied.  Groetmor  v.  Aiien,  9  Paige,  74 ;  Beck  v.  Burdett, 
Pos^  306. 


281  CASES  IN  CHANCERY. 

1828.  this  cause,  setting  forth  the  above  facts;  and  also  alleging 
jsxto  that  at  the  time  of  the  loan  office  sale  he  was  absent,  and 
-J^  that  Wattles,  at  the  request  of  Dimick,  advanced  the 
money,  and  bid  in  the  lot  for  the  complainant ;  and  that 
within  a  few  days  after  the  sale,  the  money  was  refunded 
by  the  complainant  to  Wattles,  together  with  the  sum  of 
$5,  which  was  received  in  full  satisfaction  of  the  money 
advanced  by  him  on  the  bid.  That  in  September,  1819, 
Wattles  executed  to  the  complainants  a  release,  under  seal, 
of  all  his  interest  in  the  lot,  acquired  by  such  sale.  The 
bill  further  alleged  that  the  deed  was  never  in  fact  deliv- 
ered to  Wattles,  but  was  fraudulently  executed  and  put 
upon  record  by  the  defendant,  for  the  purpose  of  making 
his  judgment  against  Wattles  a  lien  upon  the  land;  and 
that  the  defendant  purchased  in  the  property,  at  the  sher- 
iff's sale,  with  a  full  knowledge  of  the  complainant's  rights, 
and  threatens,  after  the  time  of  redemption  expires,  to  take 
a  deed  from  the  sheriff  in  pursuance  of  such  sale.  The 
defendant,  in  his  answer,  admitted  the  original  title  to  the 
land  in  the  complainant,  as  stated  in  the  bill.  He  admitted 
that  Wattles  bid  off  the  land,  but  denied  that  it  was  pur- 
chased for  the  benefit  of  the  complainant,  and  alleged  that 
he  had  been  informed  and  believed  Wattles  bid  off  the 
property  for  his  own  benefit  He  admitted  that  Dimick 
and  the  complainant  informed  him  that  Wattles  bid  off  the 
[*282]  land  for  *the  complainant,  but  insisted  that  Wattles  told 
hiTn  differently,  and  that  he  gave  no  credit  to  what  Dimick 
and  the  complainant  said.  And  the  defendant  insisted  that 
if  any  such  agreement  was  made  with  Wattles,  it  was  void 
by  the  statute  of  frauds. 

A  replication  to  the  answer  having  been  filed,  testimony 
was  taken,  and  the  cause  was  submitted  to  the  court  upon 
the  pleadings  and  proofs. 

John  Watson,  for  complainant,  cited  Eoberts  on  Frauds, 
100;  Steere  v.  Steere,  (5  John.  Ch.  Eep.  12  ;)  Oale  v.  Nixon, 
(6  Cowen,  448 ;)  Jackson  v.  Moore,  (6  Cowen,  725,  726,  2 
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Fonb.  36  and  note;)  Pushmon  v.  Filliter,  (8  Ves.  jun.  9 ;)       ma. 
Fisher  v.  Fields,  (10  John.  E.  495  ;)  Ambrose  v.  Ambrose,  (1         m& 
Pr.  Wms.  321 ;)  Neilson  v.  Blight,  (1  John.  Cas.  205;)  Bots-     Tou^y 
ford  v.  Burr,  (2  John.  Ch.  E.  410 ;)  Jackson  v.  Oraham,  (8 
Caines'  E.  188 ;)  Jacksm  v.  Town,  (4  Cowen  E.  602 ;)  Jack- 
son v.  Chapin,  (5  Cowen  E.  485.) 

N.  P.  Randall,  for  defendant,  cited  Philips  v.  Thompson, 
(1  John.  Ch.  E.  140 ;)  1  Phil.  Ev.  190,  3 ;  Steere  v.  Steere, 
(5  John.  Ch.  E.  1 ;)  1  Phil.  Ev.  131 ;  UnderhiU  v.  Van  Cort- 
land, (2  John.  Ch.  E.  354,  5  ;)  James  v.  McKemon,  (6  John. 
E.  543 ;)  Clarice  v.  Turton,  (11  Ves.  240;)  Coop.  Eq.  PI.  7; 
1  E.  L.  75,  sec.  12  ;  Movan  and  wife  v.  Hays,  (1  John.  Ch. 
E.  340 ;)  King  v.  Boston,  (4  East.  577,  note  b ;)  Botsfvrd  v. 
Burr,  (2  John.  Ch.  E.  405 ;)  Lloyd  v.  Spillet,  (2  Atk.  150;) 
Willis  v.  WiUis,  (2  Atk.  71 ;)  Jackson  v.  Voorhees,  (9  John. 
E.  129 ;)  Sherill  v.  Crosby,  (14  John.  E.  858 ;)  Denning  v. 
Smith,  (3  John.  Ch.  B.  333;)  Verplank  v.  Sterry,  (12  John. 
E.  586  ;)  Goodrich  v.  WoZfcer,  (1  John.  Cas.  250 ;)  Jackson 
v.  Schoonmaker,  (2  John.  B.  230;)  Shelton's  case,  Cro.  Eliz. 
7 ;  Jac.  Law  Die.  tit.  Deed  2,  sec.  7. 

The  Chancellor: — From  the  testimony  in  this  case,  it 
is  fully  established  that  the  property  was  bid  in  for  the  ' 

benefit  of  the  complainant,  on  the  loan  office  sale.  Wattles 
testifies  that  he  did  not  purchase  the  property  for  his  own 
use ;  that  he  purchased  it  at  the  solicitation  and  request  of 
Dimick,  in  trust  for  the  sole  benefit  of  the  complainant ; 
and  upon  *the  assurance  that  he  would  refund  the  money  [*288] 
in  a  few  days,  together  with  a  compensation  for  his  trouble 
in  attending  the  sale.  The  amount  bid  was  $200,  but  the 
amount  paid  was  only  $60  or  $70,  the  residue  being  for 
the  surplus  moneys,  for  which  a  release  was  procured  from 
the  mortgagor.  A  short  time  after  the  sale,  the  money  was 
refunded  to  "Wattles  by  the  complainant,  and  it  was  then 
agreed  that  no  deed  should  be  executed  by  the  commis- 
sioners in  pursuance  of  such  sale.    Dimick  corroborates  this 


m  OASES  IN  CHANCEBY. 

1U9.  statement,  and  also  testifies,  that  shortly  after  the  sale  he 
Site  told  the  defendant  that  Wattles  bid  off  the  land  for  the 
qy^  complainant,  who  had  refunded  the  money  to  him  since 
the  sale.  Munro,  the  other  commissioner,  also  testifies! 
that  after  the  sale  commenced,  Dimick  requested  it  to  be 
stayed  a  short  time,  until  he  could  procure  some  person  to 
bid ;  and  shortly  afterwards  Wattles  came  in  and  bid  off 
the  property,  and  informed  him  at  the  time  he  paid  the 
money  on  such  bid,  that  he  bid  in  the  land  as  the  agent  of 
the  complainant,  and  had  no  other  interest  in  the  purchase, 
Under  these  circumstances,  if  the  deed  had  been  executed 
by  the  commissioners  at  the  time  of  sale,  the  title  would 
have  been  in  the  complainant,  as  a  r^ulting  trust,  and 
Wattles  could  only  hold  the  deed  as  a  security  by  way  of 
mortgage  for  the  money  advanced  by  him,  (Boyd  y. 
McLean,  1  John.  Ch.  Rep.  582.)  It  is  not  material  to  in- 
quire in  this  case,  whether  the  defendant,  at  the  time  he 
executed  the  deed  to  Wattles,  and  put  it  on  record,  for  the 
purpose  of  making  his  judgment  a  lien  upon  the  land,  had 
a  full  knowledge  of  the  complainant's  rights.  From  what 
took  place  at  the  sale,  he  had  sufficient  to  put  him  on  in- 
quiry, independent  of  the  direct  infprmation  that  he  re- 
ceived from  Dimick  of  the  repayment  of  the  money. 

If,  therefore,  he  made  an  agreement  to  discharge  other 
lands  of  Wattles  from  the  lien  of  his  judgment,  and  substi- 
tute a  lien  on  the  16  acres  in  lieu  thereof  it  was  a  fraud 
upon  the  complainant's  rights.  But  his  judgment  never 
could  in  equity,  be  a  lien  on  this  lot  The  lien  could  not 
attach  until  the  legal  title  was  vested  in  Wattles  by  the 
execution  of  the  deed  by  the  commissioners.  And  long 
before  any  such  conveyance  was  made,  the  equitable  title 
[*284]  to  the  land,  at  least,  *was  vested  in  the  complainant,  by  the 
repayment  of  the  money  advanced,  and  by  the  agreement 
that  no  deed  should  be  executed.  I  have  lately  had  occa- 
sion to  decide,  that  the  lien  of  a  judgment  does  not,  in 
equity,  attach  upon  the  mere  legal  title  to  land  in  the  de- 
fendant, when  the  equitable  title  is  in  a  third  person.    And 
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if  a  purchaser  under  the  judgment  has  notice  of  the  equit-       1M*» 
able  title  at  any  time  before  his  purchase,  and  the  actual  Western  ins. 
payment  of  the  money  at  the  sheriff's  sale,  he  cannot  pro-    0omPany 
tect  himself  as  a  bona  fide  purchaser.)!] 

The  sale  of  the  complainant's  lands  under  the  judgment, 
and  the  purchase  by  the  defendant,  after  being  informed  of 
all  the  circumstances  of  the  case,  cannot  be  sustained.  And 
the  defendant  must  be  perpetually  enjoined  from  taking  a 
deed  from  the  sheriff  in  pursuance  of  such  sale.  He  must 
also  release  and  quit  claim  to  the  complainant,  all  right,  title 
and  interest  to  the  sixteen  acre  lot,  and  discharge  the  same 
from  the  lien  of  his  judgment,  by  a  proper  conveyance  or 
release,  to  be  settled  by  a  master ;  and  he  must  also  pay  to 
the  complainant  his  costs  in  this  suit  to  be  taxed. 


The  Western  Insurance  Company  of  the  Villagb 
of  Buffalo  and  another  v.  The  Eagle  Fire  In- 
surance Company  of  New  York  and  others. 

Where  three  kinds  of  relief  are  prayed  for  in  the  bill,  and  the  complainant  is 
entitled  to  one  of  them,  the  defendant  cannot  demur. 

On  a  bill  of  foreclosure  by  a  subsequent  mortgagee,  he  will  be  entitled  to  re- 
deem the  prior  mortgage,  and  then  to  sell  the  whole  estate  for  the  money 
due  on  both  mortgages. 

If  the  prior  mortgage  should  not  be  due,  the  junior  mortgagee  will  fee  entitled 
to  a  decree  for  the  sale  of  the  mortgaged  premises,  subject  to  such  prior 
mortgage. 

The  complainants,  as  mortgagees  of  certain  premises  in  December  2d. 
the  city  of  New  York,  filed  their  bill  in  this  cause  against 

[1]  Actual  possession  under  an  unregistered  deed  is  constructive  notice  to 
such  a  purchaser,  and  imposes  on  him  the  duty  of  inquiring  as  to  the  rights 
of  the  person  in  possession.  TtUOey.  Jackmrn,  6  Wen.  313;,  see  also  Jackmm 
v.  Port,  15  id.  688;  ffookery.  Pierce,  2  Hill,  650;  Schutt  v.  Large,  6  Barix 
373 ;  Embury  v.  Cvnner,  2  Sanf.  S.  C.  R.  99.  But  an  equitable  lien  to  secure 
a  prior  indebtedness,  is  not  entitled  to  preference  over  a  judgment  lien,  where 
both  attach  on  the  land  at  the  same  lime.    DwigM  r.NeweU,  3  Const.  185. 
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1828-  the  mortgagor  and  several  junior  incumbrancers,  and  also 
Western  Ins.  against  the  Eagle  Fire  Company  of  New  York,  as  prior 
Company  j^op^aggeg  0f  the  same  premises.  The  bill  alleged  that  a 
Eagle  Fire  In.  part  of  the  prior  mortgages  had  been  paid,  and  prayed  a 
discovery  and  *reference  to  a  master  to  ascertain  the 
amount  due ;  and  that  the  mortgaged  premises  might  be 
sold,  subject  to  the  incumbrance  of  the  prior  mortgages,  or 
the  amount  due  thereon,  as  thus  ascertained ;  or  that  the 
complainants  might  be  permitted  to  redeem  the  prior  mort- 
gages ;  or  that  the  whole  interest  in  the  mortgaged  prem- 
ises might  be  sold,  and  the  amount  due  to  the  complainants 
paid  out  of  the  proceeds  of  such  sale,  after  first  satisfying 
the  prior  mortgages ;  and  for  general  relief.  The  Eagle 
Fire  Company  answered  as  to  all  the  facts  set  forth  in  the 
bill,  but  demurred  to  so  much  of  the  relief  prayed  for,  as 
sought  to  obtain  an  order  or  decree  for  the  sale  of  the  prem- 
ises covered  by  the  prior  mortgages ;  and  they  assigned  for 
cause  of  demurrer,  that  the  complainants  were  not  entitled 
to  such  order  or  decree  of  sale,  inasmuch  as  the  same  would 
give  them,  in  the  capacity  of  subsequent  mortgagees,  an 
undue  control  over  the  prior  securities  of  those  defendants. 

D.  Selden,  for  complainants,  cited  Mondey  v.  Mondey,  (1 
Ves.  &  Bea.  223  ;)  Haines  v.  Beach,  (3  John.  Ch.  R  465 ;) 
Enswortk  v.  Lambert,  (4  John.  Ch.  E.  605 ;)  Barker  v.  Dade, 
(6  Ves.  686;)  Mitf.  PI.  172. 

&  Boyd,  for  defendants,  cited  Titus,  admW  v.  Vide,  (6 
John.  Ch.  R  435 ;)  WoUen  and  wife  v.  Cbpeland  and  others, 
(7  John.  Ch.  R  140.) 

The  Chancellor: — Whether  this  court  can  decree  a 
sale  of  the  mortgaged  premises  without  the  consent  of  these 
defendants,  for  the  purpose  of  satisfying  all  the  incum- 
brances out  of  the  proceeds  of  such  sale,  according  to  their 
order  of  priority,  is  a  question  not  properly  presented  by 
the  demurrer.    The  proper  object  of  a  demurrer  is  to  pre- 
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rent  the  necessity  of  a  discovery,  or  to  save  the  expense  of       1828. 
a  protracted  litigation,  by  settling  the  rights  of  the  parties  Western  InaT 
upon  some  dry  point  of  law,  plainly  arising  upon  the  case     Company 
made  by  the  bill.     {Brooke  v.  Uewett^  3  Ves.  jun.  253.)  Eagle  Fire  In. 
Where  the  complainant  makes  a  specific  claim  to  particular  '       pan7' 
relief,  which  he  cannot  under  any  circumstances  be  entitled 
to  at  the  *hearing,  perhaps  the  defendant  may  object  there-         [*286] 
to  by  way  of  demurrer,  although  there  is  also  a  prayer  for 
general  or  other  proper  relief  in  the  bill.    If  such  a  de- 
murrer be  allowable  in  any  case,  it  ought  not  to  be  encour- 
aged, as  the  defendant  may  avail  himself  of  the  objection 
at  the  hearing,  with  every  possible  advantage  which  he 
could  obtain  by  a  demurrer.    And  the  court  ought  not  thus 
to  be  called  on  preliminarily  to  examine  the  case  in  all  its 
bearings,  for  the  purpose  of  determining  what  relief  the 
complainant  may  be  entitled  to  at  the  hearing,  when  all  the 
facts  and  circumstances  are  fully  developed. 

In  this  case,  the  relief  demurred  to  is  not  specifically 
claimed  by  the  bill.  The  prayer  for  relief  is  in  a  double 
alternative ;  and  if  the  complainants  are  entitled  to  either  of 
the  three  kinds  of  relief  thus  asked  for,  the  defendants  can- 
not demur,  but  may,  at  the  hearing,  insist  that  the  com- 
plainants be  confined  to  such  relief  only  as  they  may  be  en- 
titled to  under  all  the  circumstances  of  the  case  as  then 
presented. 

The  usual  decree  in  cases  of  this  kind  in  England,  where 
strict  foreclosures  are  still  in  use,  is  that  the  complainants 
be  permitted  to  redeem  the  prior  incumbrances,  and  that 
the  junior  incumbrancers  redeem  in  course  or  be  foreclosed. 
By  our  practice,  sales  are  substituted  for  strict  foreclosures ; 
and  if  the  complainants  are  not  entitled  to  a  decree  to  sell 
the  whole  estate,  and  pay  the  prior  incumbrancers  out  of 
the  same,  they  are  at  least  entitled  to  redeem,  and  then  sell 
the  whole  estate  for  the  purpose  of  obtaining  the  redemp- 
tion money,  as  well  as  to  satisfy  their  own  incumbrances. 
And  if  the  prior  mortgagees  will  not  consent  to  a  sale,  or 
the  amount  of  their  incumbrances  is  not  yet  due,  I  do  not. 
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182&       at  present,  perceive  any  valid  objection  to  a  decree  for  a 
HitchsU     sale  of  the  equity  of  redemption  subject  to  their  mortgages, 
leaving  the  purchaser  to  pay  the  same  as  they  become  due, 
or  whenever  the  prior  mortgagees  think  proper  to  enforce 
their  lien  upon  the  premises. 

This  demurrer  to  one  of  the  three  alternatives  in  the  com- 
plainants' prayer  for  relief  is  therefore  improperly  taken, 
and  must  be  overruled  with  costs. 


v. 

Smith. 


[«287]  Mitchell  and  Nash  v.  Smith. 

A  bin  of  discovery  will  be  sustained  to  aid  the  prosecution  or  defence  of  a 
civil  suit  in  a  foreign  tribunal. 

December  2d.  In  this  suit,  a  bill  of  discovery  was  filed  to  aid  the  de- 
fence to  an  action  at  law  brought  against  the  complainants 
in  the  Superior  Court  of  Fairfield  County,  in  the  state  of 
Connecticut,  at  the  suit  of  the  defendant  Smith,  who  is  a 
resident  of  this  state.  To  this  bill,  the  defendant  interposed 
a  plea  to  the  jurisdiction  of  the  court ;  alleging  that  by  the 
laws  of  Connecticut,  the  Superior  Court,  on  a  bill  in  equity 
brought  and  presented  there,  can  compel  and  enforce  from 
a  plaintiff  in  a  suit  at  law  a  discovery  and  foreclosure,  on 
oath,  of  the  matters  charged  in  such  bill,  to  be  used  as 
evidence  in  the  suit  at  law. 

W.  Silliman,  for  complainants,  cited  1  Fowler's  Exch. 
Pr.  895 ;  AsgiU  v.  Dawson,  (1  Bunb.  R.  70;)  1  Brown's  C. 
C.  418 ;  Wood  v.  Strickland,  (2  Ves.  &  Beam.  150 ;  Beanie's 
Pleas  in  Eq.  91 ;  2  Madd.  Pr.  240 ;  Ward  v.  Anedondos,  (1 
Hopk.  R.  223;)  Arglasse  v.  Jfuschamp,  (1  Vern.  75;) 
Beame's  Pleaa,  97 ;)  1  Chit.  PI.  443,  and  note  to  Am.  Ed. ; 
Bishop  of  London  v.  Fykhe,  (1  Brown's  C.  C.  98 ;)  Kennedy 
v.  Oassillis,  (2  Swan's  330;  1  Madd.  R.  161;  Dunn  v. 
Coatee,  (1  Atk.  288;)  Anonymous,  (2  Ves. sen.  451 ;)  Sired 
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v.  Ridgtey,  (6  Ves.  821 ;)  Brandon  v.  Sands,  (2  Ves.  jun.       *«**- 
614 ;)  Beame's  Pleas,  148. 

J.  R  Scott,  for  defendant,  cited  1  Madd.  Ch.  Pr.  161, 
171;  Coop.  PI.  191;  Beame's  Pleas  in  Eq.  259,  260; 
Swift's  Dig.  Cont.  208;  Dunn  v.  (hates,  (1  Atk.  289;) 
Earl  of  Derby  v.  Duke  of  Aihol,  (1  Ves.  sen.  205;)  Anony- 
mous, (2  Ves.  sen.  451 ;)  Beame's  Pleas,  S35 ;  Cunningham 
v.  Wegg,  (2  Brown's  C.  C.  241 ;)  Statutes  of  Connecticut, 
138,  sec.  10 ;  id.  195,  sec.  1 ;  Beame's  Pleas,  828,  824. 

The  Chancellor  : — The  different  elementary  writers  on 
the  jurisdiction  of  the  Court  of  Chancery  lay  it  down  as  an 
•established  principle,  that  this  court  will  sustain  a  bill  of  dia-  [7*88] 
covery  to  aid  the  prosecution  or  defence  of  a  civil  suit  in  a 
foreign  tribunal.  (Coop.  PL  191 ;  Mitford's  PL  150 ;  1  Madd, 
Ch.  196.)  And  the  case  of  Crow  and  others  v.  Del  Ris  &  Velr 
lego,  [1]  decided  by  the  English  Court  of  Chancery  in  1769,  is 

[1]  The  learned  Chancellor  is  not  supported  in  this  opinion  by  recent  Eng- 
lish cases.  The  Court  of  Chancery  in  that  country  have  of  late  shown  a  strong 
disinclination  to  sustain  a  bill  of  discovery  to  aid  a  prosecution  or  defence  in  a 
foreign  tribunal  In  Bent  v.  Young,  9  Sim.  161 ;  Shadwell,  V.  ft,  is  reported 
to  have  said,  "In  the  case  of  the  Earl  of  Derby  v.  Duke  of  Athol,  Lord  Hard- 
wicke  seems  to  think  if  clear  that  this  court  will  not  compel  discovery  in 
favor  of  an  inferior  court,  or  a  court  which  has  power,  in  itself;  to  compel  a 
discovery.  Those  two  propositions  are  plainly  deducible  from  the  language 
which  his  Lordship  uses  towards  the  conclusion  of  his  judgment;  and  I  con* 
aider  that,  in  the  contemplation  of  the  Court  of  Chancery,  every  foreign  court 
is  an  inferior  court 

11  In  the  case  of  Crowe  v.  Del  Rio,  (which  is  the  only  authority  on  the  point 
now  before  me),  the  defendants  were  compelled  to  answer  by  the  overruling 
of  the  demurrer ;  and  it  seems  to  me  that,  without  entering  into  the  merits 
of  the  case,  the  demurrer  was  defective  in  point  of  mere  form,  and  therefore 
it  might  have  been  overruled  on  that  ground.  In  that  case  two  grounds  of 
demurrer  were  assigned.  One  was  the  general  want  of  equity;  but,  as  the 
bill  was  not  filed  for  relief  but  for  discovery  only,  that  could  be  no  objection. 
The  other  ground  was  that  the  defendants  were  not  parties  in  the  foreign 
court.  That,  therefore,  was  a  speaking  demurrer,  for  there  was  no  alle- 
gation on  the  face  of  the  bill,  that  they  were  parties  to  the  suit,  and,  the 
Lord  Chancellor  may,  very  probably,  have  overruled  the  demurrer  on  that 
ground,  without  at  all  entering  into  the  consideration  of  the  question,  whe- 
ther this  court  will  enforce  discovery  in  aid  of  proceedings  in  a  foreign  court 
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1828-  cited  by  those  writers  as  establishing  that  principle.  This 
Mitchell  jurisdiction,  which  is  merely  ancillary  to  the  courts  of 
gmiih.  other  states,  is  entirely  different  from  that  which  would  in- 
terfere with  their  proceedings  by  injunction.  If  the  party 
wishes  to  stay  the  proceedings  at  law  until  he  can  obtain  a 
discovery,  he  must  apply  to  the  tribunal  of  the  state  or 
country  where  the  action  at  law  is  pending. 

The  plea  in  this  case  appears  to  be  founded  upon  the 
principle,  that  this  court  will  not  sustain  a  bill  of  discovery 
in  aid  of  the  jurisdiction  of  another  court,  if  such  court  has 
power  to  compel  the  discovery  required.  But  that  princi- 
ple is  misapplied  here.  The  case  of  Dunn  v.  Coates,  (1  Atk. 
288,)  cited  in  support  of  this  principle,  was  a  bill  seeking  a 
discovery  in  aid  of  the  jurisdiction  of  the  Ecclesiastical 
Court ;  and  the  discovery  was  refused,  on  the  ground  that 
those  courts  were  capable  of  coming  at  the  discovery  them- 
selves. By  the  ordinary  course  of  proceedings  in  those 
courts,  a  party  may  set  forth  the  facts  on  which  he  relies, 
or  which  he  seeks  to  establish,  in  the  form  of  an  allegation, 
which  the  other  party  may  be  compelled  to  answer  per- 
sonally, on  oath.  Such  discovery  is  not  only  made  in  the 
same  court,  but  in  the  same  suit  or  proceeding.  A  bill  of 
discovery  in  such  a  case  would  be  worse  than  useless.  The 
power  of  the  superior  courts  in  Connecticut  to  compel  a 
discovery  is  of  a  very  different  description.  It  sufficiently 
appears  from  the  defendant's  plea,  and  such  is  undoubtedly 
the  fact,  that  those  courts  have  two  distinct  and  independ- 
ent jurisdictions,  one  of  law,  and  the  other  in  equity,  like 
the  Exchequer  in  England,  or  the  federal  courts  of  our 
own  country.  For  the  purposes  of  discovery,  therefore,  the 
law  and  equity  sides  of  the  Superior  Court  of  Fairfield 
County  are  as  distinct  as  if  those  powers  were  separately 
vested  in  different  judges.  If  that  court  has  the  power  to 
compel  a*  discovery  from  the  defendant,  who  is  a  resident 
of  this  state,  it  cannot  be  done  by  any  proceeding  in  the 
[*289]  *suit  instituted  there  on  the  common  law  side  of  the  court, 
but  must  be  by  a  bill  in  Chancery.     Whether  the  equity 
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powers  of  that  court  are  sufficiently  extensive  to  reach  this       182& 
particular  case  of  compelling  a  discovery  from  a  non-resi-  "" 

dent  party,  does  not  distinctly  appear  from  the  averments 
in  the  defendant's  plea.  The  same  must,  therefore,  be 
overruled  with  costs ;  and  the  defendant  must  answer  the 
complainant's  bill  within  thirty  days. 


T. 

Satterlee. 


Aikin  and  Ten  Eyck  v.  Satterlee  and  Satterlek 

A  party  cannot  set  off  a  judgment,  unless  he  is  the  beneficial,  as  well  as  the 
nominal  owner  of  it 

Where  A.  indemnified  T.,  a  sheriff;  against  selling  S.'a  goods,  for  which  S.  re- 
covered a  judgment  against  T. ;  held,  that  A.  and  T.  could  not  set  off 
against  S.  a  judgment  which  A.  had  purchased  for  less  than  one-third  of 

its  amount,  and  taken  an  assignment  of  it  in  the  sheriff's  name. 

December  2d. 

Aikin,  having  obtained  judgment  against  Southwick, 
Ten  Eyck,  sheriff  of  Albany  County,  being  indemnified  by 
Aikin,  levied  on  the  property  of  the  defendants,  and  sold  it 
as  the  property  of  Southwick,  under  a  fi.  fa.  in  favor  of 
Aikin.  The  defendants  sued  Ten  Eyck  in  the  Supreme 
Court  for  the  trespass,  and  recovered,  in  October,  1827, 
$500.  In  the  October  term  of  that  court,  in  the  year  1826, 
Turner  obtained  judgment  against  the  dfefendants  for 
$618  99 ;  which,  in  September,  1827,  Aikin  purchased  for 
$175,  and  took  an  assignment  to  Ten  Eyck,  in  his  (Ten 
Eyck's)  name.  The  defendants  in  their  answer  offered  to 
deduct  the  amount  actually  paid  by  Aikin  from  their  judg- 
ment against  Ten  Eyck,  provided  the  judgment  so  assigned 
to  Aikin  was  satisfied  and  discharged  thereby.  The  de- 
fendants moved,  upon  bill  and  answer,  to  dissolve  the  in- 
junction issued  to  restrain  their  proceeding  at  law  to  collect 
their  judgment  against  Ten  Eyck. 

J.  Edwards,  for  the  complainant : — Where  a  judgment 
can  be  enforced  against  a  party,  such  party  may  set  off 


y. 
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IMS.  against  it  a  judgment  which  he  has  recovered  in  his  own 
AiiHn  name,  or  acquired  by  assignment.  {Simpson  v.  Hart,  14 
John.  R  63,  8d  *vol.  Amer.  Dig.  451.)  The  right  to  set  off 
judgments  against  each  other  does  not  depend  upon  the 
statute  of  set-ofls,  but  upon  the  general  jurisdiction  of  the 
court  over  its  suitors.  (Mitchell  v.  Oldfield,  4  T.  R  123 ;  2 
Str.  K.  891.)  In  0' Conner  v.  Murphy,  (1  H.  Black.  R 
659,)  the  court  allowed  a  person  to  off  set  a  judgment  in 
which  he  had  only  the  beneficial  interest,  and  was  not  a 
party  on  the  record.    (Montague,  11 ;  2  H.  Black.  587.) 

L.  H.  Palmer,  for  the  defendants : — The  Supreme  Court 
have  decided  this  question,  and  disallowed  the  set-off.  No 
new  equity  is  set  up  here.  (Satterlee  v.  Ten  Eyck,  7  Cowen, 
480.)  The  complainant  Ten  Eyck,  having  no  beneficial  in 
terest  in  the  judgment  of  Turner,  is  not  entitled  to  the  set- 
off. (TiUtiey.  Beebe,  8  John.  R  152  ;  Fair  v.  Mclxer,  16 
East,  131.)  To  allow  the  set-off  in  this  case  would  be  an 
injury  and  fraud  upon  the  creditors  of  the  defendants.  (1 
John.  Cas.  51 ;  2  Caines.  Cas.  in  Err.  303 ;  19  John.  B. 
823  ;  20  John.  R  137.)  It  would  also  be  against  public 
policy.  (Earl  of  Chesterfield  v.  Jansen,  1  Atk.  352 ;  2  Ves. 
sen.  156. 

The  Chancellor  : — This  is  the  same  case  which  was  be- 
fore the  Supoeme  Court  on  an  application  for  a  set-ofl^  in 
October  term,  1827.  [1]  (7  Cowen,  480.)  The  same  ques- 
tion is  now  presented  to  this  court,  with  the  additional  feet, 
that  Aikin  purchased  the  judgment,  which  he  seeks  to  set 
off  against  these  defendants,  for  less  than  one-third  of  its 
nominal  amount  And  the  defendants,  in  their  answer,  say 
they  have  offered,  and  are  still  willing  to  deduct  the 
amount  actually  paid  by  Aikin  for  the  same,  from  their  re- 
covery against  the  sheriff,  provided  the  judgment  so  as- 
signed to  Aikin  is  satisfied  and  discharged  thereby. 

This  court  can  never  permit  a  person  to  say,  I  am  the 
real  defendant,  in  a  judgment  founded  in  tort,  because  I  em- 

[1]  Mason  r.  Knowtom,  1  Hill  N.  Y.  R.  218. 


y. 
Pardon. 
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ployed  the  nominal  defendant  to  trespass  upon  the  rights  of      ****• 
the  plaintiff  and  indemnified  him  for  so  doing.    The  whole     Connolly 
merits  of  this  case  were  fully  before  the  Supreme  Court, 
and  although  their  decision  may  not  be  deemed  technically 
binding  and  conclusive  here,  yet  I  can  see  no  reason  to  dis- 
sent *from  the  opinion  there  expressed.    The  defendants         [*291] 
have  offered  to  do  what  was  equitable,  and  probably  more 
than  they  could  have  been  legally  required  to  do.    The  in- 
junction must  therefore  be  dissolved. 


Connolly  v.  Pardon  and  othbbs. 

Where  a  testator  made  a  bequest  to  a  person  by  a  wrong  Christian 
parol  evidence  was  admitted  to  show  what  person  was  intended. 

This  was  a  bill  for  a  distributive  share  of  the  estate  of  December  2d. 
the  late  Bishop  Connolly.  The  testator  made  his  will,  on 
the  4th  of  February,  1825,  and  after  several  specific  lega- 
cies, he  bequeathed  the  residue  as  follows:  "Thirdly,  I 
bequeath  to  my  brother  Cormac  Connolly,  and  to  my  two 
sisters,  Mary  and  Ann,  whatever  remains  of  my  money, 
after  the  above  bequests,  to  be  divided  between  them  share 
and  share  alike ;  and  in  case  of  the  demise  of  either  of  them, 
to  go  share  and  share  alike  to  the  survivor  or  survivors." 
On  the  following  day,  he  made  a  codicil  to  the  will,  and 
thereby,  among  other  things,  bequeathed  as  follows:  " To 
my  nephew  Cormac  Connolly,  the  son  of  my  brother  Cor- 
mac Connolly,  the  sum  of  five  hundred  dollars  for  his  ec- 
clesiastical education,  which  sum  is  to  be  taken  from  what 
I  have  bequeathed  to  my  brother  Cormac,  and  to  my  sis- 
ters Mary  and  Ann."  The  testator  never  had  a  brother 
named  Cormac,  but  he  had  a  nephew  Cormac,  son  of  his 
brother  James  the  complainant,  who,  at  the  time  of  making 
the  will,  was  pursuing  classical  studies  in  Ireland,  with  a 

Vol.  L  21 
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1818.       view  to  an  ecclesiastical  education ;  and  he  was  the  only 
Connolly     nephew  of  that  name.     The  only  brother  or  sisters  of  the 
Pardon      testator  who  survived  him  or  left  any  issue,  were  the  com- 
plainant  and  the  two  sisters  named  in  the  will,  unless  ano- 
ther brother  named  Ilenry,  who  left  the  family  residence 
in  Ireland  unmarried  thirty  years  since,  and  who  had  not 
been  heard  of  by  the  family  for  many  years,  was  then  liv- 
ing.   This  was  an  amicable  suit,  for  the  purpose  of  settling 
the  complainant's  rights  under  the  will,  and  to  protect  the 
executors;   to  which  suit  Henry  Connolly  was  made  a 
[*292]         nominal  defendant,  and  the  bill  was  taken  pro  *confesso 
against  him  on  a  nine  months'  notice,  published  agreeable 
to  the  statute. 

C.  O1 Conner,  for  complainant 

H.  A.  Fay,  for  the  executors. 

The  Chancellor  : — From  the  testimony  in  this  cause, 
there  can  be  no  doubt  of  the  mistake  in  the  will,  and  that 
the  complainant  was  intended  as  the  residuary  legatee,  who 
is  described  by  the  testator  in  the  will  as  his  brother  Cor* 
mac.  He  could  not  have  intended  it  for  his  brother  Hen- 
ry, because  it  is  in  evidence  that  the  testator  said  he  had 
made  inquiries  for  him  in  this  country,  but  could  hear 
nothing  of  him,  and  supposed  him  to  be  dead.  The  refer- 
ence to  this  devise  in  the  codicil,  and  the  description  of  his 
nephew  as  the  son  of  his  brother  Cormac,  shows  conclu- 
sively that  the  complainant  was  the  legatee  intended.  The 
cases  are  very  contradictory  on  the  subject  of  admitting 
parol  evidence  to  correct  mistakes  in  testamentary  disposi- 
tions, but  this  steers  clear  of  the  decisions  in  those  cases 
where  the  admission  of  parol  evidence  has  been  most  restrict- 
ed. If  a  legacy  was  given  by  a  testator  to  his  brother 
John,  and  it  turned  out  in  evidence  that  he  had  but  one 
brother,  whose  name  was  James,  there  could  be  no  doubt 
that  the  latter  would  be  entitled,  because  the  description  of 
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brother  in  that  case  would  alone  be  sufficient,  and  the  name       1828- 
might  be  rejected  as  surplusage.  [1]    In  this  case  the  legal      Toppan 
presumption  is,  that  Henry  was  dead,  and  that  James  was      ff*th 
the  only  brother ;  and  that  the  testator,  in  fact,  believed  so 
at  the  time  he  made  his  will.    Again  the  codicil  shows  that 
the  father  of  his  nephew,  Cormac,  was  the  brother  whom 
the  testator  intended  as  the  object  of  his  bounty.    In  Thom- 
as v.  Stevens,  (4  John.  Ch.  Rep.  607,)  [2]  the  late  Chancellor 
Kent  went  much  farther,  and  permitted  a  person  not  named 
or  described  at  all  in  the  will,  to  take  a  legacy,  upon  evi- 
dence that  she  was  the  person  intended,  there  being  no  per- 
son of  the  name  mentioned  in  the  will. 

The  complainant  is  entitled  to  one-third  of  the  residuum 
of  the  estate  of  the  testator ;  but  the  executors  were  justified 
in  submitting  this  question  to  the  court,  and  must,  there* 
fore,  be  allowed  to  retain  their  costs  out  of  the  same. 

[1]  See  Smith  v.  SmWi,  i  Edw.  Ch.  189 ;  S.  C,  4  Paige,  211 ;  Tudor  r. 
ThreU,  2  Dana,  47. 

[2]  The  case  of  Beaumont  v.  Fell,  2  P.  W.  425,  was  recognized  in  this  case 
as  authority ;  and  in  Tudor  v.  TirreU,  2  Dana,  47  ;  but  the  authority  of  it  is 
doubted  m  note  275,  pp.  552,  559  of  Cowen  &  Hill's  notes  to  Phil  Ev.  And 
seems  at  variance  with  the  decision  in  Miller  v.  Travers,  8  Bing.  244. 


*Toppan  v.  Heath.  [*298] 

Where  two  parties  submit  their  differences  to  arbitrators,  and  agree  to  make  D*&  **&• 
the  admission  a  rule  of  court,  in  a  court  of  common  law,  pursuant  to  the 
act  for  determining  differences  by  arbitrators,  (1  R.  L.  125,)  the  Court  of 
Chancery  will  not  entertain  jurisdiction  to  set  aside  the  award,  unlesB  in-  %  . 

justice  would  be  done.  [3] 

This  was  a  motion  to  dissolve  an  injunction  on  bill  and 
answer.  A  difficulty  having  arisen  between  the  parties 
relative  to  the  contract  for  building  the  Arcade,  in  the  city 

[3]  Campbell  v.  Western,  3  Paige,  124 ;  2R.S.  (4th  ed.)  775,  sec  10,  1L 
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1828.  of  New  York,  they  submitted  the  same  to  arbitrators,  and 
Toppan      agreed  that  the  submission  should  be  made  a  rule  of  the 

Heath.  Court  of  Common  Pleas  in  that  city.  On  the  81st  of  May, 
1827,  the  arbitrators  made  an  award  against  Toppan  for 
the  payment  of  $2,202  89,  of  which  he  received  a  duplicate 
the  following  day  from  one  of  the  arbitrators.  A  suit  was 
afterwards  commenced  by  Heath  to  recover  the  amount  of 
the  award,  whereupon  the  complainant  filed  his  bill,  alle- 
ging sundry  irregularities  on  the  part  of  the  arbitrators,  and 
particularly  that  they  examined  a  witness  without  oath, 
and  in  the  absence  of  Toppan;  on  which  bill  a  preliminary 
injunction  was  obtained.  The  defendant  having  put  in  his 
answer,  a  motion  to  dissolve  the  injunction  was  made  and 
argued  before  the  late  Chancellor ;  but  as  the  answer  had 
been  excepted  to,  the  motion  was  denied.  The  exceptions 
having  since  been  answered,  the  motion  was  now  renewed. 

T.  H.  Flandereau,  for  the  complainant 

H.  Bleecker,  for  the  defendant. 

The  Chancellor  : — It  appears  by  the  answer  of  the  de- 
fendant, that  at  the  next  term  after  making  the  award,  the 
complainant  applied  to  the  New  York  Common  Pleas  to 
set  aside  the  same,  in  pursuance  of  the  provisions  of  the 
<  statute ;  and  that  afterwards,  upon  hearing  the  case  upon 

the  merits,  the  application  was  denied,  with  costs.  This 
allegation  in  the  answer  not  being  responsive  to  any  thing 
contained  in  the  bill,  I  have  not  taken  it  into  consideration 
[*294]  on  ^h*8  *moti°n?  but  have  considered  the  question  as  if  the 
complainant  had  neglected  to  apply  to  that  court  for  relief. 

The  principles  on  which  a  court  of  equity  relieves  against 
an  award  of  arbitrators,  are  pretty  well  settled  and  under- 
stood ;  and  this  court  has  frequently  had  occasion  to  advert 
to  them ;  (Herrick  v.  Blair,  1  John.  Ch.  R.  101 ;  Wood- 
worth  v.  Van  Buskirk,  id.  432  ;  Shepherd  v.  Merrill,  2  John. 
CLE.  276;  Todd  v.  Barlow,  id.  561.)    And  in  the  case  of 


Heath. 
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Van  CorOandt  v.  Underhill,  (17  John.  Eep.  406,)  Spencer  Mas. 
and  Yates,  Justices,  and  Allen,  Senator,  who  delivered  Topptn 
opinions  in  the  Court  of  Errors,  went  into  the  subject  at 
length.  The  same  questions  are  also  ably  examined  by 
one  of  the  judges  of  the  Court  of  Appeals  in  South  Carolina, 
in  the  case  of  Shinnie  A  Loomis  v.  Coil,  (1  M'Cord's  Ch. 
R  478.)  It  would  therefore  be  useless  for  me  to  go  oyer 
that  ground.  Neither  is  it  necessary  to  the  decision  of  this 
motion,  that  I  should  compare  the  facts  stated  in  the  bill 
and  admitted  by  the  answer,  with  the  principles  which 
have  been  sanctioned  in  the  cases  referred  to,  although  upon 
such  examination  it  might  appear  that  the  alleged  irregu- 
larities in  this  case  were  not  sufficient  to  vitiate  the  award, 
as  I  prefer  placing  the  decision  of  the  court  upon  the  other 
question  which  has  been  raised  by  the  counsel  on  the 
argument 

Ought  this  court  to  entertain  jurisdiction  to  set  aside  an 
award  of  arbitrators,  where  the  parties  have  expressly 
agreed  that  the  submission  shall  be  made  a  rule  of  another 
court,  "  to  the  end  that  all  the  matters  in  difference  between 
them  shall  be  finally  concluded  by  such  arbitration,  in  pur- 
suance of  the  act  for  determining  differences  by  arbitra- 
tion," (1  E.  L.  125,)  and  where  there  is  no  pretence  that 
such  court  was  not  fully  adequate  to  give  the  relief  sought  ? 
especially  when  there  is  no  allegation  that  the  complainant 
has  been  deprived  of  his  remedy  in  that  court  by  any  mis- 
take, fraud  or  accident? 

The  first  case  I  have  been  able  to  find  in  the  English  re- 
ports is  Simmons  v.  AfuUins,  in  the  Exchequer.  (Bunb.  R. 
182.)  That  appears  to  have  been  the  case  of  a  common 
injunction,  obtained  on  the  allowance  of  exceptions  to  an 
insufficient  answer.  If  so,  it  was  granted  as  a  matter  of 
*course,  without  inquiry  into  the  equity  of  the  bill  on  [*296] 
which  it  was  founded.  An  application  was  afterwards 
made  for  leave  to  proceed  and  examine  the  complainant  on 
interrogatories  in  the  King's  Bench,  of  which  court  the 
award  had  been  made  a  rule.    The  application  was  granted, 
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1828-  and  a  strong  intimation  was  given  against  the  proceeding 
Toppan  in  equity,  although  the  question  of  jurisdiction  does  appear 
H^k      to  have  been  distinctly  raised. 

A  few  years  afterwards,  the  case  of  AUardes  v.  Campbell, 
(Bunb.  265,)  came  before  the  same  court,  and  the  question 
was  distinctly  raised  by  the  defendant's  plea;  but  the 
judges  were  divided  in  opinion,  and  finally  the  plea  was 
ordered  to  stand  for  an  answer.  That  case  does  not  appear 
to  have  again  come  before  the  court 

In  the  case  of  Lord  Lonsdale  v.  Littledale,  (2  Ves.  jun. 
450,)  Lord  Eosslyn  expressly  declares  that  the  jurisdiction 
of  the  Court  of  Chancery  is  not  barred  by  a  reference  un- 
der the  statute.  But  the  case  before  him  was  an  award  in 
a  cause  pending,  which  he  admitted  was  not  within  the 
statute.  The  opinion  was,  therefore,  uncalled  for  and  ex- 
tra judicial  ;  and  it  has  not  been  sanctioned  by  subsequent 
decisions.  The  same  remarks  may  be  applied  to  the  dic- 
tum of  Sir  Thomas  Plumer,  in  Steff  v.  Andrews  and  wife^ 
(2  Mad.  Bep.  6,)  in  which  case  he  expresses  an  opinion  that 
the  Court  of  Chancery  has  jurisdiction,  if  the  submission 
has  not  actually  been  made  a  rule  of  court  But  he  admits 
if  it  had  been  made  a  rule  of  court,  in  pursuance  of  the 
agreement,  Chancery  could  not  interfere. 

The  question  came  before  Lord  Eldon  in  Nichols  v.  Cha- 
fte,  (14  Ves.  265,)  and  after  expressing  very  strong  doubts 
as  to  the  authority  of  the  court  to  interfere,  he  denied 
the  application  for  an  injunction,  but  left  this  question 
undecided. 

Afterwards,  in  the  case  of  QwinneU  v.  Bannisiery  (14 
Yes.  580,)  the  same  point  came  again  before  him,  on  a  bill 
filed  to  set  aside  an  award  upon  a  submission  which  had 
been  made  a  rule  of  the  Court  of  King's  Bench.  He  then 
decided  that  the  court  had  not  jurisdiction,  and  stated  that 
he  had  consulted  with  some  of  the  judges  on  the  subject, 
and  that  they  agreed  with  him  in  opinion. 
[*296]  *The  question  was  afterwards  fairly  presented  at  the 

Bolls,  in  the  case  of  Goodman  v.  Sayers,  (2  Jac.  &  Walker, 
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249,)  but  was  not  noticed  by  the  defendant's  counsel  or  the  ****. 
court,  and  the  bill  was  dismissed  on  other  grounds.  But  Toppan 
in  Davis  v.  Oetty  and  others,  in  June,  1828,  (1  Simons'  and  Heath. 
Stewart's  Rep.  411,)  the  precise  question  presented  by  the 
complainant's  bill  in  this  cause  came  before  Sir  John  Leach ; 
and  he  decided  that  where  there  was  an  agreement  that  the 
submission  should  be  made  a  rule  of  a  court  of  common 
law,  Chancery  had  no  jurisdiction  to  relieve  against  the 
award,  although  the  complainant  had  lost  his  remedy  in 
the  common  law  cottrt,  the  time  limited  by  the  statute  hav- 
ing elapsed.  In  delivering  the  opinion  of  the  court,  the 
Vice-Chancellor  says,  "  I  consider  it  to  be  the  duty  of  the 
party  who  means  to  complain  of  the  award,  to  make  the 
submission  a  rule  so  as  to  give  the  proper  court  jurisdiction; 
and  that  if  he  fail  to  do  this  in  due  time,  he  cannot,  by  his 
own  default,  create  a  new  jurisdiction  in  this  court,  and 
defeat  the  limitation  of  time  fixed  by  the  statute." 

In  December  of  the  same  year,  the  case  of  Dewson  v. 
Sadler  (1  Simons  k  Stewart,  537)  came  before  the  same 
court.  In  that  case,  the  agreement  was  that  the  submission 
might  be  made  a  rule  of  the  King's  Bench  or  Court  of 
Chancery.  The  complainant  filed  his  bill  in  the  latter 
court,  within  the  time  prescribed  by  the  statute  for  making 
the  submission  a  rule  of  court,  and  gave  notice  of  a  motion 
for  an  injunction.  Two  days  after,  and  before  the  motion 
could  be  made,  the  defendant  caused  the  submission  to  be 
made  a  rule  of  the  King's  Bench,  and  showed  that  for  cause 
against  the  application.  It  was,  thereupon,  again  decided 
that  no  court  but  that  of  which  the  submission  was  made 
a  rule,  had  jurisdiction  to  set  aside  an  award  under  the 
statute ;  and  that  filing  a  bill  was  not  equivalent  to  making 
the  submission  a  rule  of  the  Court  of  Chancery,  because 
the  object  of  the  statute  was  to  create  a  summary  jurisdic- 
tion for  the  decision  of  such  causes. 

Our  statute  is  substantially  the  same  as  the  9th  and  10th 
William  8,  ch.  15.  The  object  of  the  second  section  un- 
doubtedly was,  as  suggested  by  Sir  John  Leach,  to  afford 
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MB.       a  summary  method  of  deciding  upon  the  validity  of  awards, 
Toppan     *where  the  parties  had  consented  in  their  agreement  of 
y'  submission  to  refer  the  question  to  such  a  tribunal.    The 

limitation  in  that  section  of  the  statute  seems  to  be  entirely 
useless,  if  the  party  in  whose  favor  an  award  is  made  is 
still  to  be  subjected  to  the  expense  and  delay  of  a  pro- 
tracted Chancery  suit. 

I  am  aware  that  the  mode  of  examining  the  defendant 
on  oath  as  practised  in  this  court,  is  sometimes  of  essential 
benefit  to  the  complainant  in  eliciting^fects  which  possibly 
the  party  might  not  be  able  to  discover  by  the  summary 
method  of  proceeding  to  set  aside  the  award.  When  the 
submission  is  made  a  rule  of  court,  the  statute  has  not  pre- 
scribed the  mode  of  proceeding  to  ascertain  the  facts ;  and 
perhaps  the  court  might,  on  a  proper  cause  being  presented 
upon  affidavit,  order  the  defendant  to  answer  on  oath  as  to 
any  matters  alleged  to  be  within  his  knowledge  only.  Bat 
even  if  this  were  not  the  case,  the  privilege  of  compelling 
an  answer  on  oath  in  this  court,  is  one  which  the  party, 
under  the  provisions  of  the  statute  may  consent  to  waive; 
and  for  this  he  receives  an  equivalent  in  the  saving  of  time 
and  expense,  and  the  privilege  of  selecting  his  own  judges 
to  determine  the  controversy  in  the  first  instance,  and  also 
the  tribunal  by  which  their  proceedings  are  to  be  reviewed. 

I  am  not  prepared  to  say  this  court  will  in  no  case  take 
cognizance  of  a  cause  where  the  parties  have  agreed  to 
make  their  submission  a  rule  of  some  other  court  Al- 
though a  party  may  not  be  compelled,  in  consequence  of 
an  antecedent  agreement,  to  submit  to  palpable  injustice, 
yet  when  he  has  made  an  agreement  under  the  sanction  of 
a  legislative  enactment,  to  submit  his  rights  to  a  particular 
forum,  and  to  a  particular  mode  of  proceeding,  if  he  applies 
to  be  relieved  from  the  effect  of  that  government,  he  ought 
at  least  to  show  that  injustice  would  probably  be  done 
were  he  compelled  to  submit  his  rights  to  the  adjudication 
of  the  forum  which  he  had  selected  for  that  purpose. 


V. 
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In  this  case,  there  is  no  pretence  in  the  complainant's       i**** 
bill  that  the  Court  of  Common  Pleas  was  not  fully  ade-    Haggarty 
qnate  to  grant  the  relief  sought ;  and  if|  as  appears  by  the 
answer,  he  has  made  his  application  there,  and  that  relief 
has  been  *denied,  I  am  bound  to  presume  it  was  because         [*298] 
he  had  no  merits  in  his  case,  as  that  court  had  authority  to 
set  aside  the  award  for  any  of  the  causes  mentioned  in 
the  bill,  on  which  this  court  would  be  authorized  to  grant 
similar  relief    The  injunction  must,  therefore,  be  dissolved. 


Haggartt  and  othees  v.  Pittman,  Strong  and  Bovkk. 

Where  a  debtor,  in  failing  circumstances,  assigns  his  property  to  a  person 
who  is  insolvent,  in  trust  for  his  creditors,  a  receiver  will  be  appointed 
upon  the  application  of  such  creditors  to  take  charge  of  the  property  so 
aangned.[l] 

The  defendants  Strong  and  Bovee  were  indebted  to  the  Deo.  16th. 
complainants  and  others  on  various  notes,  on  which  the  de- 
fendant Pittman  was  the  indoraer.  They  also  owed  him 
$680,  for  money  borrowed.  In  August,  1828,  Strong  and 
Bovee  failed,  and  to  secure  Pittman,  as  their  indorser  and 
pay  the  money  lent,  they  assigned  to  him  a  great  number 
of  demands  against  different  individuals  to  a  large  amount 
The  complainants  filed  their  bill  in  behalf  of  themselves 
and  all  others,  standing  in  the  same  situation  as  creditors 
of  Strong  and  Bovee,  and  having  Pittman  as  security ; 
alleging,  among  other  things,  that  Pittman  was  insolvent, 
and  praying  an  account  and  satisfaction  of  their  respective 
debts  out  of  the  demands  so  assigned,  and  for  an  injunction 
and  receiver.    In  opposition  to  the  direction,  an  affidavit 

[1]  Conndh  v.  Sedgwick,  1  Barb.  8.  C.  R.  210.  The  appointment  of  such 
an  assignee  is  prima  facie  evidence  of  fraud.  Reed  v.  Emery,  8  Paige,  411 ; 
Browning  v.  Hart,  6  Barb.  S.  0.  B.  91;  Bee  also  Keys  y.  Brush,  3  Paige,  811. 
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1828.       of  Pittman  was  read,  denying  any  intention  to  misapply 
Haggarty    the  funds,  and  alleging  that  enough  had  not  yet  been  col- 
lected to  pay  him  the  amount  due  for  money  borrowed. 


Ptttmin 


M.  0.  Patterson,  for  the  complainants,  cited  Bank  of  Au- 
burn v.  Throop,  (18  John.  505  ;)  Mbnellr.  Smith,  (5  Cowen, 
441;)  Maule  v.  Harrison,  (1  Eq.  Cases  Ab.  93.) 

&  A.  Foot,  contra,  cited  Orphan  Asylum  Society  v.  M> 
Carty  and  others,  (1  Hop.  B.  429.) 

[*209]  *The  Chancellor  :— The  allegation  in  the  bill,  that  Pitt- 

man  is  insolvent,  is  not  denied  in  his  affidavit.  This  court 
will  never,  for  a  moment,  sanction  the  idea  that  debtors  in 
failing  circumstances  shall  be  permitted  to  put  their  credi- 
tors in  the  power  of  an  insolvent  assignee,  by  a  voluntary 
assignment  of  their  property  to  him,  although  it  is  expressed 
to  be  for  the  payment  of  their  debts,  or  for  his  indemnity 
against  prior  responsibilities.  They  may  lawfully  prefer 
one  creditor  to  another,  and  indemnify  their  sureties  in  pre- 
ference to  either ;  but  they  have  no  equitable  right  to  jeo- 
pardize the  honest  claims  of  any,  by  assigning  their  property 
to  trustees  who  are  irresponsible.  And  the  proper  course 
for  this  court  in  such  cases  is  to  appoint  a  receiver,  on  the 
application  of  the  parties  for  whose  benefit  the  fund  is  as- 
signed. Where  the  assignment  is  to  a  surety  for  his  in- 
demnity, the  creditor  has  an  equitable  claim  upon  the  fund 
for  the  payment  of  his  debt ;  and  the  surety  has  no  right  to 
divert  it  to  any  other  object  Bank  of  Auburn  v.  Throop^ 
18  John.  Eep.  505 ;  Maule  v.  Harrison,  1  Eq.  Ca.  Abr.  93 ; 
11  Ves.  Jun.  22 ;  5  Bac.  Abr.  tit  Obligation,  D.  4.) 

In  this  case  the  assignee  is  personally  responsible  for  the 
payment  of  the  complainant's  debts,  and  cannot,  therefore 
claim  to  retain  the  demands  assigned  until  they  pay  his  pri- 
vate debt  due  from  the  assignor.  A  receiver  must  be  ap- 
pointed, with  the  usual  powers,  and  a  reference  to  a  master 
is  directed,  to  appoint  a  suitable  person  and  to  decide  as  to 


CASES  IN  CHANCERY.  299 

the  amount  and  competency  of  sureties  to  be  given.    But  m*« 

the  defendant  Pittman  is  not  required  to  pay  over  the  Lewis 

money  actually  collected  by  him,  under  the  assignment,  q^^,,^ 
except  so  far  as  it  exceeds  the  amount  of  his  own  debt. 


*Lewis  v.  Germond  and  another.  [*800] 

In  no  cue  can  a  complainant,  unless  he  prosecutes  as  executor  or  adminis- 
trator, dismiss  his  bill  without  the  payment  of  costs,  not  even  if  it  should 
appear  he  would  be  entitled  to  a  decree  if  he  proceeded  in  the  suit.[l] 

*This  was  a  motion  on  behalf  of  the  complainant  for  Deo.  19th. 
leave  to  discontinue  this  suit  without  costs,  upon  the  ground 
that  he  had  probable  cause  for  commencing  it,  and  that  he 
had,  since  that  time,  sold  the  property  which  was  the  whole 
subject  matter  of  the  controversy  in  this  suit 

The  Chancellor  : — By  the  English  practice,  it  is  ne- 
cessary in  every  case  to  bring  the  cause  to  a  hearing,  if  the 
complainant  wishes  to  get  rid  of  costs  ;  although  from  the 
facts  of  the  case,  it  clearly  appears  that  if  he  had  gone  on, 
he  would  have  been  entitled  to  a  decree.  Dickson  v.  Parks 
1  Ves.  jun.  402  ;  Anonymous,  id.  140 ;  Fidele  v.  Evans,  1 
Cox's  Ca.  27.  The  16th  section  of  the  act  concerning  costs, 
(1  R  L.  848,)  provides,  that  upon  the  plaintiff's  dismissing 
his  own  bill  in  equity,  or  the  defendants  dismissing  the 
same  for  want  of  prosecution,  the  plaintiff  shall  pay  to  the 
defendant  full  costs  to  be  taxed.  In  the  case  of  Arnoux  v. 
Steinbrenner,  {ante,  82,)  this  court  decided,  in  analogy  to 
the  practice  of  the  Supreme  Court,  that  in  the  case  of  an 
executor  who  would  not  be  liable  in  any  event,  and  where 
the  object  of  the  suit  was  put  an  end  to  by  circumstances 
not  within  his  control,  he  might  have  his  bill  dismissed 
without  the  necessity  of  setting  it  down  for  a  hearing. 

[1]  See  Hammersly  v.  Barker,  2  Paige,  372. 
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**>&  In  this  case,  it  is  certainly  not  clear  that  the  complainant 

Aehworth  would  be  entitled  to  a  decree  at  the  hearing ;  but,  on  the 
Wrijrtey  contrary,  the  dissolution  of  the  injunction  shows  that  the 
late  Chancellor  was  against  him  on  the  bill  and  answer. 
Without  reference  to  the  merits  of  the  controversy,  I  am 
satisfied  that  the  voluntary  sale  of  the  subject  matter  of  the 
litigation,  by  the  complainant,  does  not  alter  his  rights  in 
this  respect,  and  that  he  is  not  entitled  to  dismiss  his  bill 
without  costs. 

The  bill  must  be  dismissed,  with  costs,  unless  he  elects 
within  twenty  days  to  proceed  to  a  hearing. 


[*801]  *D-  ASHWORTH  AND  OTHERS  V.  WRIGLEY. — J.  ASHWORTH 

AND   OTHERS  V.  THE  SAME. 

Where  a  defendant  in  a  bill  for  an  account  and  payment  of  demands  founded 
on  contract,  has  been  discharged  under  the  non-imprisonment  act,  a  writ 
of  ne  exeat  against  him  will  be  discharged.[l] 

The  writ  will  not  be  retained  on  a  single  affidavit  that  a  certiorari  has  been 
allowed  for  the  purpose  of  reserving  the  discharge  obtained  under  the  in- 
solvent act 

This  court  may  hold  the  insolvent  to  bail  in  cases  of  fraud. 

But  whether  it  would  retain  a  ne  exeat  on  the  affidavit  of  mere  irregularity  in 
obtaining  the  discharge?     Quaere. 

Dec  19th.  On  the  first  of  October,  1828,  bills  were  filed  in  these 

causes,  calling  upon  the  defendant  for  an  account  and  satis- 
faction of  the  proceeds  of  the  sales  of  certain  goods  assigned 
to  him  by  the  complainants  respectively,  as  their  agent  or 
factor,  to  be  sold.  On  the  bill  and  the  petition  presented 
therewith,  the  injunction  master  allowed  a  ne  exeat  On 
the  fourth  of  October  the  defendant  was  discharged  by  the 
recorder  of  New  York,  under  the  non-imprisonment  act ; 

[1]  2  R.  a  (4th  ecL)  210,  sec.  10 ;  see  also  Lather  r.  Deyo,  19  Wen.  629; 
Hoyden  v.  Palmer,  U  Wen.  364 ;  a  Connor  v.  Xertauu,  3  Edw.  Ch.  230. 
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and  on  the  same  day,  and  after  the  discharge,  the  defend-       1*M. 
ant  was  arrested  on  the  ne  exeat,  and  compelled  to  give  bail    Aahwarth 
thereon.     Upon  an  affidavit  of  these  facts,  the  defendant's     ^^y 
counsel  moved  to  discharge  the  writs  of  ne  exeat.    The  mo- 
tion was  opposed  upon  an  affidavit  that  a  certiorari  had 
been  allowed  by  one  of  the  justices  of  the  Supreme  Court, 
for  the  purpose  of  reversing  the  discharge  of  the  recorder, 
and  that  the  defendant  had  not  answered,  but  had  procured 
orders  for  further  time. 

D.  Selden,  for  the  motion. 

H.  Bleecker,  contra. 

The  Chancellor  : — There  is  no  allegation  of  fraud  in 
these  bills ;  they  are  simply  for  an  account  and  payment  of 
demands  founded  on  contract.  There  is  therefore  nothing 
*to  prevent  the  discharge,  if  valid,  operating  to  exempt  the  [*8Q2J 
body  of  the  defendant  from  imprisonment  for  these  de-  • 
mands.  The  mere  fact  that  a  certiorari  has  been  allowed, 
without  stating  in  what  the  proceedings  before  the  recorder 
were  erroneous,  so  that  this  court  could  judge  whether 
there  is  probable  cause  to  reverse  the  same,  is  not  sufficient 
The  discharge  is  at  least  prima  facie  evidence  that  the  de- 
fendant is  exempt  from  imprisonment.  If  there  was  fraud 
or  irregularity  in  obtaining  it,  there  should  have  been  an 
affidavit  of  the  feet.  Whether  this  court  would  have  re- 
tained the  writs  on  an  affidavit  of  irregularity  merely,  it  is 
not  necessary  now  to  inquire.  Cases  of  fraud  are  provided 
for  in  the  second  section  of  the  act.  (Laws  of  1819,  page 
116.)[1]  This  court  may  hold  to  bail  upon  evidence  of 
fraud. 

The  writs  of  the  ne  exeat  must  be  discharged, 

[1]  2  R.  S.  (4th  ed.)  210,  sec  10. 
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1829. 


Tradesman' 
Bank 

v. 
Merritt.  MERRITT. 


BJ*lk        The  Tradesman's  Bank  and  The  Chemical  Bank 


A  defendant  cannot  object  that  another  person,  not  a  party  to  the  suit,  is  also 
enjoined. 

If  such  a  person  makes  a  proper  application,  the  court  will  discharge  the  in- 
junction, so  far  as  it  affects  his  interest 

Where  the  defendant,  by  a  fraudulent  overdrawing,  obtained  the  complain- 
ant's money  and  deposited  it  to  his  own  credit  in  another  institution,  held, 
that  the  title  to  the  property  was  not  changed,  and  might  be  reclaimed  by 
the  owners. 

On  a  motion  to  dissolve  an  injunction,  the  court  will  not  listen  to  an  objection, 
of  misjoinder  of  complainants,  where  the  merits  of  the  case  are  clearly 
against  the  defendant 

January  tth.  The  bill  in  this  cause  charged  the  defendant  with  having 
fraudulently  overdrawn  the  banks  of  the  complainants,  and 
that  the  identical  bills  obtained  from  those  banks  had  been 
deposited  by  him  in  the  Branch  Bank  of  the  United  States 
in  the  city  of  New  York,  where  they  still  remained  to  his 
credit  on  the  books  of  that  institution.  On  this  bill  the 
master  allowed  an  injunction  restraining  the  defendant 
from  withdrawing  or  assigning  that  deposit,  and  prohibit- 

[*808]  ing  the  Branch  *Bank  of  the  United  States  from  paying 
out  the  same.  A  motion  was  now  made  for  the  dissolution 
of  the  injunction  upon  the  matter  of  the  bill  only. 

J,  Smith,  for  defendant : — The  injunction  was  improperly 
granted  against  the  Branch  Bank  of  the  United  States,  they 
not  being  parties  to  the  bill.  {Fellows  v.  Fellows,  4  John. 
Ch.  B.  25.)  The  complainants  are  merely  simple  contract 
creditors  of  the  defendant,  and  having  obtained  no  judg- 
ment against  him,  have  acquired  no  lien  either  on  his  real 
or  personal  estate  ;  and  even  if  they  had  obtained  a  judg- 
ment, they  could  not,  by  the  aid  of  this  court,  resort  to  the 
funds  of  the  defendant  in  the  Branch  Bank  of  the  United 
States  for  the  satisfaction  of  their  debt.    The  defendant 
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has  not  perpetrated  any  such  gross  fraud  as  would  call  for       1889. 
the  interposition  of  the  powers  of  this  court.    The  defend-  Tradesman's 
ant  overdrew  the  banks  of  the  complainants  in  the  ordinary       ^^ 
course  of  business,  with  their  consent ;  and  their  only  rem-      Menitt. 
edy  against  him  is  by  an  action  at  law.    The  complainants 
cannot  know  and  cannot  establish  that  the  same  bills  the 
witness  drew  from  the  banks  of  the  complainants  were  de- 
posited by  him  in  the  Branch  Bank  of  the  United  States. 
It  is  not  alleged  that  the  defendant  is  insolvent.    (Dawes  v. 
Moran,  1  Hopk.  Ch.  E.  365.)    There  is  a  misjoinder  of  the 
complainants.    They  have  separate  and  distinct  demands 
against  the  defendant    Neither  the  bill  nor  the  injunction 
can  be  sustained  for  this  reason.     (Brinckerht>ff  v.  Brown,  6 
John.  Ch.  E.  152.)    No  injunction  can  be  granted,  if  the 
bill  would  be  bad  upon  demurrer.     (Harrison  v.  Hogg,  2 
Ves.  jun.  323;    Dickens,   677;    Birkley  v.  Presgrave,   1 
East,  226 ;  Dilly  v.  Doig,  2  Ves.  jun.  486 ;  2  Anstruther, 
469.    And  a  misjoinder  is  a  ground  for  a  demurrer  ore 
tenus.    (Saxton  v.  Davis,  18  Ves.  72 ;  1  Hopk.  Ch.  E.  418.) 

J.  Leveridge,  for  complainants : — This  is  not  the  ordinary 
case  of  debtor  and  creditor,  arising  out  of  customary  busi- 
ness transactions.  Here  no  credit  was  given  to  the  debtor, 
nor  profit  charged.  The  complainants  did  not  consent  to 
the  creation  of  this  debt  The  defendant  knew,  from  the 
established  rules  of  business  at  the  bank,  that  no  checks 
were  *paid  beyond  the  funds  of  the  drawer  in  the  bank.  [*804] 
In  this  case,  a  fraud  was  meditated  by  the  defendant  He, 
possessing  a  knowledge  of  the  state  of  his  accounts  at  the 
banks  of  the  complainants,  wilfully  overdrew.  The  cases 
of  Brinckerhoff  v.  Brown,  (4  John.  Ch.  E.  671,)  of  Williams 
v.  Brown,  (id.  682,)  and  of  McDermut  v.  Strong,  (id.  687,) 
arose  from  ordinary  business  transactions,  and  aje  therefore 
not  applicable  to  this  case.  The  defendant  has  not  an- 
swered the  bill ;  he  thus  admits  the  fraud ;  and  wherever 
fraud  appears,  and  the  remedy  at  law  is  insufficient,  Chan- 
cery will  grant  relief    To  turn  the  complainants  over"  to 
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18*9.       their  action  at  law,  would  amount  to  a  denial  of  justice. 

Tradeeman'r  Injunctions  have  been  granted  upon  the  application  of  sim- 

Bfk       pie  contract  creditors.    (Taylor  y.  Jcmes1 2  Atk.  600.)    The 

Merritt      complainants  have  shown  a  case  of  gross  fraud,  and  they 

have  shown  that  the  identical  money  obtained  from  the 

banks  of  the  complainants  was  deposited  in  the  United 

States  Branch  Bank.    The  court  will  therefore  retain  the 

injunction. 

The  Chancellor: — The  objection  that  the  United 
States  Branch  Bank  is  enjoined,  although  not  a  party  de- 
fendant, does  not  properly  come  from  the  party  moving  to 
dissolve  the  injunction  allowed  in  this  cause.  If  the  de- 
fendant does  not  violate  the  injunction,  the  deposit  cannot 
be  withdrawn  from  the  United  States  Branch  Bank,  and 
the  injunction  as  to  that  bank  will  be  nugatory.  Where 
persons  not  parties  to  the  bill  are  injuriously  affected  by 
an  injunction,  if  they  apply  in  a  proper  manner,  the  court 
will  grant  them  relief 

If  the  money  was  fraudulently  obtained  from  the  com- 
plainants, as  alleged  in  the  bill,  the  property  was  not 
changed  by  paying  it  out  on  the  draft,  and  they  may  follow 
it  into  the  hands  of  any  person  who  has  not  taken  it  in  the 
course  of  business,  and  allowed  an  equivalent  therefor, 
without  notice  of  the  fraud.  The  complainants  are  not 
creditors  at  large,  but  have  a  specific  lien  upon  the  fund  in 
the  case  stated  in  the  bill. 

As  to  the  misjoinder  of  the  complainants,  it  is  a  matter 
of  form  only,  and  does  not  go  to  the  merits  of  the  question 
upon  which  the  injunction  rests.  I  am  not  certain  that  in 
a  clear  case  of  misjoinder  of  complainants,  the  defendant 
[*805]  *would  be  entitled  to  have  the  injunction  dissolved  as  a 
matter  of  course,  before  demurrer  or  answer.  In  this  case, 
the  fact  that  the  moneys  alleged  to  have  been  obtained  from 
the  respective  complainants  by  fraud  were  deposited  to- 
gether, forming  an  entire  fund,  on  which  both  have  equita- 
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bk  claims,  may  perhaps  be  sufficient  to  authorize  tiiem  to       ***9. 

proceed  jointly.  Beck 

The  motion  to  dissolve  the  injunction  is  denied,  with     „  y: ., 

itaraett 

costs. 


BKCK  V.  J.  &  B.  C.  BUBDETT. 

Where  property  is  subject  to  an  execution,  and  a  fraudulent  obstruction  is 
interposed  to  prevent  the  sale,  a  creditor  may  file  his  bill  here  to  remove 
the  obstruction  as  soon  as  he  has  obtained  a  specific  lien  upon  the  prop- 
erty, by  the  issuing  of  his  execution. 

But  if  the  property  is  not  a  subject  of  levy  and  sale  on  execution,  the  cred- 
itor must  show  his  remedy  at  law  exhausted  by  an  actual  return  of  the  ex- 
ecution unsatisfied,  before  he  can  file  a  bill  in  this  court  to  reach  the  equi- 
table property  of  the  debtor. 

If  such  property  is  not  a  subject  of  sale  by  the  sheriff,  the  creditor  obtains  no 
specific  lien  or  preference  until  his  execution  is  returned  unsatisfied,  and 
he  has  followed  up  his  remedy  by  the  commencement  of  a  suit  in  this  court, 
to  reach  the  debtor's  equitable  assets.  [1] 

When  a  debtor  in  foiling  circumstances  assigns  an  unreasonable  amount  of 
property  to  satisfy  a  single  creditor,  it  is  evidence  of  fraud; [2]  but  if  no 
more  than  is  supposed  to  be  sufficient  to  satisfy  the  debt  is  assigned,  a 
mere  hypothetical  reservation  of  the  surplus,  if  any  there  should  be,  to  the 
debtor,  would  not  render  the  assignment  void. 

In  July,  1825,  B.  C.  Burdett  gave  to  the  complainant  a 
note  for  a  bona  fide  debt  A  judgment  was  obtained  there-  J"«»*y  I* 
on  in  the  Supreme  Court  in  May,  1826,  and  a  fieri  facias 
was  issued  to  the  sheriff  of  New  York,  returnable  on  the 
13th  of  the  same  month.  The  sheriff  returned  the  execu- 
tion unsatisfied.  The  bill  in  this  cause  was  filed  after  the 
return  day  of  the  execution,  but  before  the  writ  was  actu- 
ally returned  and  filed  in  the  clerk's  office.  Before  the 
commencement  of  the  suit  upon  the  note  B.  C.  Burdett 

[1]  Qroevenor  v.  AUen,  9  Paige,  74;  see  EUie  v.  Ibusley,  ante,  280,  n. 
[2]  Butter  v.  Stoddard,  7  Paige,  163. 
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****•  felled,  and  assigned  all  his  property,  consisting  of  gooda, 
Beck  debts  and  choses  in  action  to  J.  Burdett,  in  trust  to  collect 
the  debt  and  sell  the  goods,  and  apply  the  proceeds  to  the 
payment  of  certain  Creditors  named  in  a  schedule  annexed 
to  the  assignment,  and  to  pay  the  residue  of  the  proceeds,  if 
any,  to  the  assignor.  Goods  to  the  yalue  of  $600  remained 
unsold  in  the  hands  of  the  assignee  at  the  time  of  issuing 
the  execution.  The  object  of  the  bill  was  to  set  aside  the 
assignment.  The  complainant  prayed  that  the  same  might 
be  declared  fraudulent  as  against  him,  and  that  the  goods 
remaining  unsold  might  be  applied  in  satisfaction  of  the 
judgment ;  and,  if  the  same  wgre  insufficient  for  the  pur- 
pose, that  J.  Burdett  might  be  decreed  to  pay  the  balance 
of  the  judgment  out  of  the  proceeds  of  other  property  ob- 
tained under  the  assignment.  The  cause  was  heard  on 
pleadings  and  proofs. 

C.  Baldwin y  for  the  complainant: — The  assignment  from 
B.  C.  Burdett  to  Jacob  Burdett  is  void,  because  it  does  not 
provide  for  all  the  creditors  of  B.  C.  Burdett,  and  because 
it  reserves  the  surplus  to  B.  C.  Burdett  after  paying  certain 
specified  creditors.  An  assignment  with  intent  to  protect 
property  from  creditors  is  void  by  statute.  An  insolvent 
may  prefer  one  creditor  to  another,  but  he  cannot  make  an 
asignment,  either  altogether  in  trust  for  himself,  or  partly 
in  trust  for  himself  and  partly  for  the  payment  of  an  hon- 
est creditor.  If  void  in  part,  it  is  void  in  toio.  (Afackay  v. 
Cairnes,  5  Cowen,  647.)  Any  reservation  by  an  insolvent 
in  an  assignment,  in  favor  of  himself,  renders  the  assign- 
ment void.  (2  Kent.  Com.  421.)  If  the  assignment  is  void 
in  its  inception,  subsequent  events  cannot  make  it  good ; 
such  as  the  property  assigned  being  insufficient  to  satisfy 
the  confidential  creditors.  If  so,  the  debtor  or  his  assignee 
can  make  a  fraudulent  assignment  good  by  not  collecting 
more  than  is  sufficient  to  satisfy  the  preferred  creditors. 
This  would  hold  out  a  temptation  to  sacrifice  the  property, 
and  thus  violate  the  trust    The  property  in  this  case  as- 
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signed,  exceeded  in  value  the  debts  for  the  security  of  which 

it  fras  assigned.    The  reservation  in  the  assignment  shows       ;Beok 

that  this  was  the  belief  and  understanding  of  the  parties  to     j^ett 

it     (Hyslop  v.  Clarke,  14  John.  468 ;  Austin  v.  Sell,  2Q 

John.  442,  per  Spencer,  Oh.  J.)    A  creditor  is  not  bound  ty> 

levy  on  property  fraudulently  assigned,  before  applying  fgi 

relief  in  Chancery.    *(Haddan  v.  Spader,  20  John.  554, 672,        [  *807~ 

78,  per  Piatt,  J. ;  Donavan  v.  Finn,  Ilppk.  Rep.  77.)    It  .was 

not  necessary  that  the,/*,  fa.  in  this  case  should  have  been 

actually  returned  and  filed  before  the  filing  of  the  bill.    It 

was  sufficient  if  the  return  day  had  passed,  and  there  was 

no  property  which  it  could  reach.     (Mitf.  PL  102,  3d  Lond. 

ed. ;  8  Atk.  200 ;  Cooper's  Eq.  PL  149, 1st  ed. ;  Brinckerhoff 

v.  Brown,  4  John.  Ch.  R.  671 ;    Williams  v.  Brown,  4  John. 

Ch.  R.  682.)    Suppose  the  execution  was  lost,  then  it  could 

not  have  been  filed.    The  case  of  Balch  v.  Waslall,  (1  Pr. 

*Wms.  445,)  is  the  only  one  in  which  a  dictum  can  be  found 

that  a  return  of  the  execution  is  necessary 

J.  L.  Mason  for  defendants : — There  was  no  fraud  in  feet 
in  this  case;  and  there  being  in  the  assignment  no  absolute 
reservation  in  favor  of  the  assignor,  there  is  no  fraud  in 
law.  A  debtor  may  prefer  one  creditor  to  another.  If  the 
assignment  had  contained  no  reservation  whatever,  and 
there  had  been  a  surplus,  a  resulting  trust  would  have  arisen 
in  favor  of  the  debtor.  The  reservation,  therefore,  in  this  as- 
signment is  mere  surplusage.  (  Wilkin*  v.  Ferris,  5  John. 
885;  Wilder  y.  Winne,  6Cowen,  284;  Hendricks  v.  Robinson, 
2  John.  Ch.  Rep.  283.)  If  the  security  be  not  manifestly  ex- 
cessive in  favor  of  a  particular  creditor,  and  there  should 
happen  to  be  a  surplus,  it  would  not  vitiate  the  assignment 
if  the  transaction  was  bona  fide.  Stevens  v.  Bell,  6  Mass. 
R.  339.) 

In  this  case  the  assignment  was  only  a  part  of  the  debt- 
or's property.  The  court  will  not  presume  in  the  absence 
of  proo£  it  was  of  the  whole  property  of  the  debtor. 
{Wilkes  <fc  Faniame  v.  Ferris,  5  John.  335.)    The  creditor, 
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1829.  Jacob  Burdett,  did  not  realize  his  debt  out  of  the  property 
Beck  assigned  to  him,  which  feet  repels  all  presumption  of  fraud. 
Burdett  ^e  kill  ^n  ^is  case  was  prematurely  filed,  it  being  before 
the  actual  return  of  the  execution  unsatisfied.  The  com-  • 
plainant  is  in  all  cases  bound  to  show  that  he  sued  out  ex- 
ecution, and  pursued  it  to  every  possible  extent  before  he 
filed  his  bill.  (Brinckerhoff  v.  Brown,  Ch.  R.  671 ;  Wil- 
liams v.  Brown,  4  John.  Ch.  R.  681 ;  McDermut  v.  Strong, 
4  John.  Ch.  R  691 ;  Hodden  v.  Spader,  20  John.  564 ;  An- 
gel  v.  Draper,  1  Vernon,  899.) 

[*808]  *The  Chancellor: — The  defendants  deny  all  actual 

fraud  in  relation  to  the  assignment,  and  there  is  no  evi- 
dence from  which  it  can  be  inferred ;  therefore,  the  only 
questions  of  any  importance  in  this  case  are  as  to  the  right 
of  the  complainant  to  commence  proceedings  here,  before 
the  execution  was  returned  by  the  sheriff;  and  whether 
the  assignment  is  void,  in  consequence  of  the  reservation 
of  the  surplus  to  the  assignor,  without  making  any  provis- 
ion for  the  payment  of  the  complainant's  debt.[l] 

There  are  two  classes  of  cases  where  a  plaintiff  is  per- 
mitted to  come  into  this  court  for  relief,  after  he  has  pro- 
ceeded to  judgment  and  execution  at  law  without  obtaining 
satisfaction  of  his  debt.  In  one  case  the  issuing  of  the  ex- 
ecution gives  to  the  plaintiff  a  lien  upon  the  property,  but 
he  is  compelled  to  come  here  for  the  purpose  of  removing 
some  obstruction,  fraudulently  or  inequitably  interposed  to 
prevent  a  sale  on  the  execution.  In  the  other,  the  plaintiff 
comes  here  to  obtain  satisfaction  of  his  debt  out  of  property 

[1]  It  has  been  repeatedly  held,  that  an  assignment  of  part,  or  all  the 
debtor's  estate,  providing  for  only  a  pari  of  the  creditors,  and,  without  ma- 
king provision  for  the  rest,  directing  the  assignee  to  pay  back  or  re-assign  to 
the  assignor  the  surplus  remaining  after  satisfying  the  debts  provided  for,  is 
fraudulent  and  void.  Goodrich  v.  Downs,  6  Hill,  438 ;  Strong  v.  Skinner,  4 
Barb.  S.  C.  R  546;  Lansing  v.  Woodworlh,  1  San£  Ch.  43;  Barny  v.  Griffin, 
4  id.  562;  &  O,  2  Comst  365;  Leitch  v.  EoUister,  4  id.  211.  The 
principle  prevails  in  Ohio.    Suydam  v.  Martin,  Wright  Ch.  R.  698. 
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of  the  defendant,  which  cannot  be  reached  by  execution  at  1829. 
law.  In  the  latter  case,  his  right  to  relief  here  depends  Beck 
upon  the  fact  of  his  having  exhausted  his  legal  remedies,  B^ett 
without  being  able  to  obtain  satisfaction  of  his  judgment 
In  the  first  case,  the  plaintiff  may  come  into  this  court  for 
relief  immediately  after  he  has  obtained  a  lien  upon  the 
property  by  the  issuing  of  an  execution  to  the  sheriff  of 
the  county  where  the  same  is  situated ;  and  the  obstruction 
being  removed,  he  may  proceed  to  enforce  the  execution 
by  a  sale  of  the  property,  although  an  actual  levy  is  prob- 
ably necessary  to  enable  him  to  hold  the  property  against 
other  execution  creditors  on  bona  fide  purchasers.  Angel 
v.  Draper,  (1  Vera.  399,)  and  Shirley  v.  Watts,  (3  Atk. 
200,)  are  cases  of  this  description.  In  the  first,  a  fraudu- 
lent assignment  was  interposed  to  prevent  a  sale  of  the  de* 
fendant's  property  on  execution  \  and  in  the  last  case  it  be- 
came necessary  to  redeem  a  term  for  years  in  a  leasehold 
property,  from  a  lien  of  a  prior  mortgage.  In  both  these  ca- 
ses the  plaintiffs  were  allowed  to  come  into  equity  for  relief 
before  the  executions  were  returned  unsatisfied.  McDermut 
v.  Strang,  (4  John.  Ch.  R  687,)  belongs  to  the  other  class  of 
cases ;  for  although  an  attempt  was  made  to  *levy  the  ex-  [*809] 
ecution  upon  the  defendant's  interest  in  the  vessel  assigned, 
it  is  clear  he  had  no  interest  which  was  a  proper  subject  of 
seizure  and  sale  on  the  execution.  The  issuing  of  an  ex- 
ecution, or  even  a  formal  levy,  can  create  no  lien  upon  a 
chose  in  action,  or  a  mere  equitable  interest  in  personal 
property,  which  is  not  liable  to  be  sold  on  execution.  In 
such  cases,  the  actual  return  of  the  execution  unsatisfied, 
is  necessary  to  give  this  court  jurisdiction  to  decree  satis- 
faction out  of  the  equitable  property  of  the  defendant 
Such  is  the  construction  recently  adopted  by  the  legislature 
in  such  cases.  (R  S.  part  3,  ch.  1,  tit.  2,  sec.  38.)  And  a 
similar  principle  is  adopted  in  that  part  of  the  Revised 
Statutes  which  enables  creditors  to  reach  the  equitable  in-' 
terest  of  persons  holding  lands  under  contracts  for  the  pur- 
chase thereof    (R  S.  part  2,  ch.  1,  tit  4,  sec.  4.)    In  all 
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1W9.  thesG  cases,  where  the  property  id  not  liable  to  an  execu- 
Beck  tion  at  law,  the  plaintiff  obtains  no  lien  upon  the  properly 
Burdett.  or  ^^i  by  the  issuing  or  return  of  the  execution.  But  it 
is  the  filing  of  the  bill  in  equity,  after  the  return  of  the 
execution  at  law,  which  gives  to  the  plaintiff  a  specific  lien. 
(Per  Lord  Hardwicke  in  Edgellv.  Haywood,  8  Atk.  Bep.  857.) 
The  bill  in  this  case  contains  the  proper  allegation  that 
the  execution  had  been  returned  unsatisfied.  That  fact  is  de- 
nied by  the  answer ;  and  the  evidence  in  the  case  supports 
that  denial.  The  bill,  therefore,  waa  prematurely  filed,  and 
no  relief  can  be  granted  thereon,  except  as  to  the  goods 
which  remained  unsold  at  the  time  the  execution  issued.  If 
the  assignment  was  fraudulent,  they  are  liable  to  be  seized 
and  sold  on  the  execution.  J.  Burdett  has  since  sold  those 
goods ;  and  if  he  improperly  covered  them  from  a  levy  and 
sale  by  the  sheriff,  he  must  account  to  the  plaintiff  for  their 
value.  It,  therefore,  becomes  necessary  for  the  court  to  ex> 
amine  the  other  question  in  this  cause. 

If  a  debtor  in  failing  circumstances  makes  an  assignment 
of  his  property  for  the  benefit  of  part  of  his  creditors  only, 
and  the  value  of  the  property  assigned  is  more  than  the  par- 
ties could  have  reasonably  supposed  necessary  to  satisfy  the 
claims  of  those  creditors,  fraud  may  be  inferred  from  that 
[*810]  *circumstance  alone,  unless  a  satisfactory  excuse  is  shown 
for  the  transfer  of  the  excess.  But  in  this  case  it  was,  at 
the  time  of  the  assignment,  and  still  is  doubtful,  whether 
the  property  assigned  was  sufficient  to  satisfy  the  claims  of 
the  creditors  for  whose  benefit  the  assignment  was  made. 
Iteir  debts  were  rising  of  $20,000,  and  the  whole  nominal 
amount  of  property  and  demands  assigned,  including 
$21,000  of  outstanding  claims,  is  short  of  $84,000.  It  was 
therefore  not  probable  there  would  be  any  excess,  after 
making  due  allowance  for  bad  debts,  and  deducting  the  ex- 
penses of  collection,  and  of  executing  the  trust 

Does  then  a  mere  hypothetical  reservation  of  the  surplus, 
if  any  there  should  be,  to  the  assignor,  vitiate  the  assign- 
ment ?    It  certainly  does  not  alter  the  legal  liability  of  the 
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assignee,  because,  without  that  provision,  he  would  inequity       *M»- 
be  compelled  to  account  for  the  surplus.    In  Wilkes  <k  Font-  Futon  Bank 
faint  v.  Ami,  (6  John.  Rep.  8S6,)  it  was  settled,  that  an  N  T  T^  g^ 
implied  reservation  of  the  residue  to  the  assignor  did  not  ran  Canal  0*. 
render  the  assignment  void ;  and  in  Stevens  and  others  r. 
Bed,  (6  MasB.  Rep.  83»,)  and  in  Passmore  v.  EUvidge,  (12 
Serg.  &  Rawle,  198,)  although  express  reservations  of  the 
surplus  were  made  to  the  assignors,  the  assignments  were 
sustained. 

The  case  of  Maekie  v.  Cairns,  (5  Cowen,  647,)  establishes 
the  principle  that  an  insolvent  cannot  legally  make  a  pro- 
vision for  himself  or  family,  even  for  a  limited  period,  out 
of  the  property  which  belongs  to  his  creditors ;  and  that 
such  a  provision?  contained  in  a  general  assignment  of  his 
property,  rendered  the  assignment  void  as  against  creditors 
who  had  not  assented  thereto.  But  on  a  careful  review  of 
the  cases  on  this  subject,  I  am  satisfied  that  the  assignment 
complained  of  in  ibis  case  was  a  valid  instrument,  and  that  it 
does  not  come  within  the  principle  of  the  decision  in  Maekie 
v.  Cairns. 

The  bill  in  this  cause  being  prematurely  filed,  the  com- 
plainant is  not  in  this  suit  entitled  to  an  account  and  satis* 
faction  of  his  debt,  out  of  the  surplus  of  the  assigned  prop- 
erty,  if  any  there  should  be.  His  bill  must  therefore  be 
dismissed  with  coetB. 


•The  Fulton  Bank  v.  The  New  York  and  Sharon        [*811] 
Canal  Company  and  others. 

An  injunction  against  a  corporation  cannot  be  dissolved  on  bill  and  answer, 
unless  the  answer  is  duly  verified  by  the  oath  of  some  of  the  corporators 
who  are  acquainted  with  the  facts  stated  therein. 

This  was  a  motion  to  dissolve  an  injunction  upon  bill  January  ftiL 
and  answer.    Brown  and  Reed,  two  former  officers  of  the 
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IM*-       New  York  and  Sharon  Canal  Company,  were  made  defend- 

Fulton  Bank  ante  for  the  sake  of  discovery  merely.    The  canal  company 

N  T  \  Sha-  Put  *n  ^^  answer  un(ier  the  corporate  seal ;  and  the  pres- 

ron  Canal  Co.  ent  secretary,  who  was  not  an  officer  of  the  company  at 

the  time  of  the  transactions  which  were  the  foundation  of 

the  injunction,  swore  that  the  matters  stated  in  the  answer 

relating  to  his  acts  and  deeds  were  true,  and  so  far  as  related 

to  the  acts  and  deeds  of  other  persons,  he  believed  them  to 

be  true.    The  president,  who  was  an  officer  of  the  company 

at  the  time  of  those  transactions,  swore  to  the  seal  of  the 

company  affixed  to  the  answer,  but  said  nothing  as  to  the 

truth  of  the  matters  stated  therein.    The  separate  answer 

of  Brown  admitted  the  truth  of  the  principal  allegations 

contained  in  the  bill.  * 

D.  B.  Ogden,  for  complainants. 

S.  P.  Staples,  for  the  New  York  and  Sharon  Canal 
Company. 

The  Chancellor: — The  case  of  a  corporation  defend- 
ant is  an  anomaly  in  the  practice  in  relation  to  the  dissolu- 
tion of  an  injunction.  In  most  cases  the  injunction  is  dis- 
solved as  a  matter  of  course,  if  the  answer  is  perfect,  and 
denies  all  the  equity  of  the  bill  in  the  points  upon  which 
the  injunction  rests.  It  is  not,  however,  a  matter  of  course 
to  dissolve  the  injunction  where  the  defendant  acts  in  a  re- 
presentative character,  and  founds  his  denial  of  the  equity 
of  the  bill  upon  information  and  belief  only.  Corporations 
answer  under  their  seal  and  without  oath.  They  are  there- 
[*812]  fore  at  liberty  *to  deny  every  thing  contained  in  the  bill, 
whether  true  or  false.  Neither  can  any  discovery  be  com- 
pelled, except  through  the  medium  of  their  agents  and 
officers,  and  by  making  them  parties  defendants.  But  no 
dissolution  of  the  injunction  can  be  obtained  upon  the  an- 
swer of  a  corporation,  which  is  not  duly  verified  by  the 
oath  of  some  officer  of  the  corporation,  or  other  person  who 
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is  acquainted  with  the  facts  contained  therein.    There  can       i*S9. 
be  no  hardship  in  this  rule  as  applied  to  corporations,  as  it      Keeler 
only  puts  them  in  the  same  situation  with  other  parties.       ^^ 
Other  defendants  can  only  make  a  positive  denial  as  to 
facts  within  their  own  knowledge.    In  relation  to  every 
other  matter,  they  must  answer  as  to  information  and  be* 
lief   "If  the  agents  of  the  institution,  under  whose  direction 
the  answer  is  put  in,  are  acquainted  with  the  facts,  so  as  to 
justify  a  positive  denial  in  the  answer,  they  can  verify  its 
truth  by  a  positive  affidavit ;  and  if  none  of  the  officers  are 
acquainted  with  the  facte,  their  information  and  belief  can 
have  no  greater  effect  than  that  of  ordinary  defendants, 
however  positive  the  denial  in  the  answer  may  be. 

In  this  case,  the  officer  of  the  institution,  who  was  such 
at  the  time  referred  to  in  the  complainants'  bill,  has  studi- 
ously avoided  saying  any  thing  as  to  the  truth  of  the  an- 
swer, leaving  it  to  the  secretary,  who  knows  nothing  of  its 
truth  or  falsehood,  to  express  his  belief  on  the  subject 

The  motion  to  dissolve  the  injunction  must  be  denied, 
with  costs. 


Keeler  and  Freeman  v.  Field  and  others. 

Where  a  merchant  contracted  for  goods,  the  price  to  be  secured  bj  his  note 
indorsed  bj  B.  and  C,  and  the  goods  in  the  meantime  were  forwarded  to 
his  residence,  held,  that  the  property  was  not  changed  until  the  delivery  of 
the  note,  and  that  B.  ft  0.  to  whom  he  had  assigned  the  goods  to  secure 
an  antecedent  debt,  could  not  hold  them  against  the  vendor. 

The  defendant  Field,  a  merchant  in  Marcellus,  applied  January  Ml 
to  the  complainants  at  New  York,  to  purchase  a  quantity 
of  goods  on  credit.    They  were  unwilling  to  let  the  goods 
go  on  his  individual  credit,  but  consented  to  put  up  the 
goods  and  *forward  them  to  him  at  Marcellus,  he  engaging,         [*818] 
on  his  return  home,  to  send  them  his  notes,  indorsed  by 
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18ft.  Bixby  and  Chapman,  for  the  amount  The  goods  were 
Keeter  accordingly  selected  by  Field,  and  notes  for  the  amount 
▼•  drawn  by  the  complainants  and  delivered  to  him,  to  be  re- 
turned to  them  after  being  thus  indorsed.  The  goods  were 
put  np  and  forwarded  to  Field  at  Marcellus,  and  were  duly 
received  by  him.  But  instead  of  sending  the  notes  to  the 
complainants,  he  never  requested  Bixby  and  Chapman  to 
indorse  them ;  and  soon  after  the  goods  arrived,  he  assigned 
the  same,  together  with  his  whole  stock  in  trade,  to  Bixbj 
and  Chapman,  to  secure  them  for  responsibilities  which 
they  had  previously  incurred,  and  to  pay  the  surplus,  if 
any,  to  his  creditors  generally.  The  complainants  filed 
their  bill  in  this  cause,  and  prayed  an  injunction  to  prevent 
Bixby  and  Chapman  from  selling  the  goods  thus  obtained. 
The  answers  admitted  the  principal  matters  alleged  in  the 
bill,  but  the  defendants,  Bixby  and  Chapman,  denied  all 
knowledge  or  information  as  to  the  complainants'  rights,  or 
the  manner  in  which  the  goods  had  been  obtained,  until 
since  the  filing  of  the  bilL 

Welh  and  Bushnell,  for  the  complainants: — The  complain- 
ants have  an  equitable  lien  on  the  goods  sold  to  the  defend- 
ant Field.  The  sale  was  upon  condition,  and  the  condition 
not  having  been  performed,  the  title  to  the  goods  never 
passed  to  Field;  and  Field,  therefore,  never  acquired  any 
right  which  could  be  conveyed  by  a  voluntary  assignment 
to  the  defendants  Bixby  and  Chapman.  A  voluntary  as- 
signment of  goods  by  an  insolvent  debtor,  to  pay  other 
creditors  than  the  person  from  whom  they  were  purchased, 
was  an  act  of  fraud  upon  him,  and  could  not  defeat  his 
equitable  lien.  (Hdggerty  v.  Palmer,  6  John.  Ch.  R.  437.) 
Fraud,  in  cases  of  this  kind,  will  be  presumed  in  law,  ex- 
cept as  to  bona  fide  purchasers  for  a  valuable  consideration, 
and  without  notice.  (Hussey  v.  Thornton,  4  Mass.  R  405; 
Palmer  v.  Hand,  18  John.  R  484 ;  Coddington  v.  Bay,  20 
John,  R  637.)  An  assignment  in  bankruptcy  does  not 
defeat  an  equitable  lien.    (Lord  Seaforth,  ex  parte,  19  Ve& 


Held. 
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235.)  Neither  does  an  assignment  under  our  insolvent  ***p. 
laws,  nor  an  attachment,  nor  a  judgment.  (Kip  v.  The  Keeter 
Bank  of  New  York,  10  John.  R  68  ;  Jackson  v.  Dubois,  4 
John.  E.  216;  Buffington  v.  Oerrish,  15  Mass.  R  156.) 
Persons  taking  under  an  act  of  law,  without  notice  of  an 
equitable  lien,  take  subject  to  it.  Sugden  on  Vendors, 
398.)  The  defendants,  Bixby  and  Chapman,  have  con- 
founded a  part  of  the  goods  with  their  own.  The  rule  of 
law  requires  them  to  distinguish  the  goods  so  mixed,  or  to 
lose  their  own.  (Hart  v.  Ten  Eyck,  2  John.  Ch.  R  62.) 
The  circumstances  of  the  case  show  clearly  fraud  in  fact. 
The  costs  ought  to  be  charged  upon  the  goods  assigned  to 
Bixby  and  Chapman,  exclusive  of  the  goods  of  the  com- 
plainants ;  and  if  they  prove  insufficient,  then  upon  the 
assignees  personally.  They,  by  improperly  refusing  to  de- 
liver up  the  goods  in  question,  have  made  themselves 
liable  for  the  costs.  {Livingston  v.  Byrne,  11  John.  555 ; 
(hay  v.  Thompson,  1  John.  Ch.  B.  82;  Tiernan  v.  Wilson^ 
6  John.  Ch.  R  411.) 

L.  H.  Sanford,  for  defendants  Bixby  and  Chapman : 
There  is  no  fraud  imputable  to  Field.  The  property  in  the 
goods  vested  in  him  upon  delivery ;  and  the  complainants, 
by  giving  possession  of  the  goods  to  Field,  lost  all  lien  upon 
them  for  the  purchase-money,  although  Field  failed  in  per* 
forming  his  part  of  the  contract.  The  only  remedy  of  the 
complainants  is  an  action  against  Field.  If  they  had  in- 
tended to  retain  their  property  in  the  goods,  they  should 
have  refused  to  deliver  them  until  the  notes  were  obtained. 
{Chapman  v.  Lathrop,  6  Cowen,  110,  115 ;  Conyers  v.  En- 
nis,  2  Mason,  286 ;  Hussey  v.  Thornton,  4  Mass.  R  405.) 
The  defendants,  Bixby  and  Chapman,  are  bona  fide  assignees 
without  notice,  and  are  protected,  although  the  sale  to  Field 
should  be  adjudged  fraudulent.  The  rule  is  well  settled 
that,  although  a  person  obtains  goods  by  a  fraudulent  pur- 
chase, which  is  void  as  to  himself,  yet  if  he  afterwards  sell 
them  to  a  bona  fide  purchaser  without  notice  of  the  fratid, 
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1829.  the  property  will  pass  to  the  latter.  (Movrry  and  others  v. 
Keeler  Walsh,  8  Cowen,  238;  Hollingsworth  v.  Napier,  3  Caines, 
182  ;  Parker  v.  Patrick,  5  T.  R.  175.)  Field  had  a  right 
to  prefer  Bixby  and  Chapman  to  his  other  creditors. 
(Eendrick  v.  Robinson,  2  John.  Ch.  R.  283 ;  17  John.  R. 
438  ;  Mackie  v.  Cairns,  5  Cowen,  547.)  The  complainants 
[*815]  have  made  a  *groundless  imputation  of  fraud  against  the 
defendants  Bixby  and  Chapman,  and,  therefore,  ought  to 
be  charged  with  costs.  (Mayor,  dec,  of  Colchester  v.  Lowten,  1 
Ves.  &  Beame,  226,  248;  Conyers  v.  Ennis,  2  Mason,  236; 
Chapman  v.  Lathrop,  6  Cowen,  110, 116,  and  note.)  Bixby 
and  Chapman  are  in  effect  trustees,  and  should  not>  there- 
fore, be  decreed  to  pay  costs.  (Minuse  v.  Cox,  5  John.  Ch. 
R.  541. 

The  Chancellor  : — The  sale  of  the  goods  in  this  case 
was  conditional ;  and  until  the  delivery  of  the  indorsed 
notes  the  vendors  retained  a  lien  which  could  not  be  de- 
feated by  the  voluntary  assignment  of  the  goods  by  Field, 
to  secure  antecedent  debts  or  responsibilities.  [1]  The  case  of 
Hatjgerty  v.  Palmer,  (6  John.  Ch.  Rep.  437,)  is  in  pointy 
and  shows  that  the  assignees  cannot  retain  the  goods  ob- 
tained under  such  circumstances.  It  was  a  fraud  on  the 
part  of  Field,  to  assign  the  goods  before  he  had  procured 
and  sent  the  indorsed  notes.  Although  the  other  defend- 
ants were  not  aware  of  the  fraud,  at  the  time  they  took  the 
assignment,  they  did  not  purchase  and  pay  for  the  goods  in 
the  ordinary  course  of  business,  and  are  not  entitled  to  re- 
tain them  against  the  equitable  claim  of  the  vendors. 

They  are,  however,  only  answerable  for  the  goods  set  out 
in  the  schedule  annexed  to  their  answers,  as  there  is  no  evi- 
dence in  the  cause,  or  admission  in  the  answers,  from 

[1]  See  RwseU  v.  Minor,  22  Wen.  659 ;  CorUes  v.  Gardner,  2  Hall,  (N.  Y.,) 
345.  But  if  the  vendor  does  not  demand  the  note  at  the  time  of  delivery,  it 
is  a  waiver  of  the  condition,  and  the  goods  pass  to  the  vendee.  Lupin  v. 
Marie,  6  Wen.  77 ;  Hennequin  v.  Sands,  25  id.  640;  see  also  MiUs  v.HaOoek, 
3  Edw,  Ch.  652. 
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which  it  can  be  inferred  that  they  received  any  other  part       182». 
of  the  goods.    As  the  complainants  did  not  give  informa-     Ooutant 
tion  of  their  rights,  and  request  a  delivery  of  the  goods  pre-     ^L^ 
vious  to  the  filing  of  their  bill,  Bixby  and  Chapman  are  not 
chargeable  with  any  part  of  the  complainant's  costs ;  but 
having  resisted  a  legal  claim,  after  they  had  obtained  that 
information,  they  must  bear  their  own  costs. 

There  must  be  a  decree  that  Bixby  and  Chapman  deliver 
to  the  complainants,  at  Marcellus,  upon  request,  the  goods 
mentioned  in  schedule  A.,  annexed  to  their  answer ;  and 
that  the  defendant  Field,  pay  to  the  complainants  the  inter- 
est on  the  whole  value  of  the  goods  received  by  him  from 
the  complainants,  from  the  time  the  goods  were  assigned 
by  him  to  Bixby  and  Chapman,  until  the  delivery  of  that* 
part  of  the  goods  to  the  *complainants ;  and  that  he  also  pay  r*81ff| 
for  the  balance  of  goods  which  are  not  so  delivered,  with 
interest  thereon,  from  the  time  when  the  goods  mentioned 
in  schedule  A.  are  returned  to  the  complainants. 


COUTANT  V.  SCHUTLBB  AND  OTHERS. 

A  promissory  note  or  a  bond  is  a  proper  subject  of  a  gift,  causa  mortis ;  and 
the  delivery  may  be  to  a  third  person  for  the  use  of  the  intended  donee. 

But  claims  of  this  kind  are  admitted  with  great  caution ;  and  where  some 
doubt  was  thrown  on  the  transaction,  a  feigned  issue  was  awarded. 

%  The  bill  in  this  cause  was  filed  against  the  administra-  January  20th. 
tors  of  W.  Reynolds,  deceased,  and  David  Marsh,  to  recover 
the  amount  of  a  promissory  note  given  by  the  latter  to  Rey- 
nolds, and  which  the  complainant  alleged  was  given  by  the 
intestate,  in  his  last  sickness,  to  Marsh,  to  be  delivered  to 
her  as  a  gift,  causa  mortis.  * 

The  questions  raised  on  the  argument  of  the  cause  were : 
1.  Whether  a  promissory  note  was  a  proper  subject  .of 
such  gift: 


V. 
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*****  2.  Whether  it  was  in  fact  ever  delivered  for  that  purpose : 

CotfoBt         8.  Whether  the  intestate  vwas  of  sound  and  disposing 

mind  and  memory  at  the  time  he  made  such  gift. 

Much  testimony  was  taken  in  relation  to  the  two  latter 
points.  The  amount  of  the  note  was  paid  into  court 
by  Marsh ;  and  he  was  examined  as  a  witness  for  the 
complainant  The  cause  was  heard  on  pleadings  and 
proofe. 

• 

J.  Smith,  for  complainant : — A  promissory  note  may  be 
the  subject  of  a  gift,  causa  mortis.  Even  a  promissory  note 
payable  to  order  and  not  indorsed,  would  now  be  a  proper 
subject  of  a  gift,  causa  mortis,  and  the  donee  might  prose- 
cute the  note  in  the  names  of  the  executors  or  administra- 
tors of  the  donor.  In  this  case,  an  indorsement  was  not 
necessary,  as  the  note  was  delivered  to  the  maker,  who  was 
made  a  trustee  for  the  donee,  and  accepted  the  trust  The 
reasons  for  the  decision,  that  a  promissory  note  could  not  be 
[*817]  the  subject  of  *a  donatio  causa  mortis  do  not  now  exist  At 
the  time  this  decision  was  first  made  in  the  English  courts, 
the  statute  of  Ann  had  not  been  passed,  making  notes  and 
bills  of  exchange  negotiable.  At  that  time,  also,  choses  in 
action  were  not  assignable.  Now,  choses  in  action  are  as- 
signable, and  the  mere  delivery  of  a  bond  or  note  amounts 
to  a  valid  assignment.  Both  these  alterations  in  the  law 
having  since  been  made,  the  reason  of  the  rule,  that  a  pro- 
missory note  could  not  be  the  subject  of  a  gift  causa  mortis* 
having  ceased,  the  rule  itself  ought  to  cease.  (Jones  v.  Sel- 
den,  Prec.  in  Chan.  800,  year  1710 ;  Drury  v.  Smith,  1  Pr. 
Wms.  404,  in  1717 ;  Lawson  v.  Lawton,  1  Pr.  Wms.  409, 
in  1718 ;  Miller  v.  Miller,  8  Pr.  Wms.  366,  in  1785 ;  2 
Bridg.  Index,  229 ;  (Am.  ed.)  Wright  v.  Wright,  1  Cowen, 
698;  Snellgrove  v.  Bailey,  8  Atk.  214,  in  1744;  Wells  v. 
Tucker,  8  Binney,  866;  Cowen's  Treatise,  85;  Canfieldr. 
Monger,  12  John.  846 ;  Martin  v.  Hawks,  15  John.  405. 
The  gift  of  a  bond  causa  mortis,  has  been  held  to  be  valid. 
(Gardener  v.  Parker,  3  Mad.  R.  184 ;   Ward  v.  Turner,  2 
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Tea.  aen.  442 ;  2  Kent.  Com.  861,  2 ;  8  Term  R.  158.)    A       1**9. 
note  indorsed  has  been  decided  to  be  a  proper  subject  of  a     Content 
gift,  causa  mortis.     (2  Bridg.  Index,  229,  Am.  ed.  j   Wright     gew^ 
T.  Wright,  1  Cowen,  698.)    In  this  case  thegift,  if  not  valid 
as  a  donatio  causa  mortis,  was  good  as  an  equitable  assign- 
ment, having  been  made  in  performance  of  a  previous 
promise  of  a  settlement,  in  consideration  of  a  marriage  en- 
gagement   (Rob.  on.  Frauds,  187,  8. 

R.  Bogradus,  for  defendant : — In  gifts  causa  mortis,  the 
donor  intends  to  give  the  moneys  due,  and  not  the  mere 
evidences  of  debt  The  thing  intended  to  be  given  must 
be  actually  delivered.  The  delivery  of  the  evidences  of 
debt  are  not  sufficient  to  sustain  a  donatio  causa  mortis. 
(2  Kent's  Com.  842  and  4.)  These  gifts  a?e  dangerous,  and 
are  not  to  be  encouraged.  The  result  of  the  decisions  are, 
that  a  chose  in  action  cannot  be  the  subject  of  a  gift  causa 
mortis  ;  {Tate  v.  Tate,  2  Ves.  jun.  116 ;  Miller  v.  Miller,  8 
Pr.  Wms.  856 ;  Antrobus  v.  Smith,  12  Ves.  89 ;  Noyes'  R. 
67 ;  CotLine  v.  Miller,  1  Mad.  R.  176  ;  Pearsons  v.  Pearsons, 
7  John.  R.  26 ;  Fink  v.  Cox,  18  John.  145  ;  Hawkins  v. 
Blewitt,  2  Espinasse's  *R.  663 ;  Npble  v.  Smith,  2  John.  62 ;  [*818] 
Cooper  v.  Goodwin,  1  Swan.  486 ;  Collins  v.  Plummer,  1 
Pr.  Wms.  lW;  Blount  v.  Burrow,  1  Ves.  jun.  548 ;  Ward 
v.  Turner,  2  Ves.  sen.  442;  Tate  v.  Gilbert,  2  Ves.  jun. 
Ill ;  Bunn  v.  Markham,  (7  Taunt  224.)  A  gift  is  not  a 
contract,  (2  Kent's  Com.  352 ;)  therefore  the  argument  that 
choses  in  action  are  now  assignable  has  no  application. 
Here  was  only  a  promise  to  make  a  gift,  which  is  not  bind- 
ing. (7  John.  26.)  The  note  was  obtained  from  the  testa- 
tor by  undue  influence.  The  gift  is  therefore  void  for  that 
reason ;  {Morse  v.  Royal,  12  Ves.  872 ;  Parcell  v.  McNam- 
ard,  14  Ves.  92 ;  Wright  v.  Proud,  13  Ves.  136.)  Also, 
the  testator  was  not  possessed  of  a  sound  mind  and  memory 
at  the  time  he  made  the  gift  in  question. 

The  Chancellob  : — The  first  question  which  arises  in 
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1829.  this  case  is,  whether  the  note  of  a  third  person  is  a  proper 
Content  subject  of  a  gift  causa  mortis.  Without  taking  the  trouble 
Schuyler  to  &°  trough  *&  ^e  English  cases  on  the  question,  whether 
a  chose  in  action  is  the  proper  subject  of  such  a  gift,  it  is 
sufficient  to  say  it  has  been  decided  there,  that  a  promis- 
sory note  was  not  a  proper  subject  for  such  a  gift,  and  that 
a  bond  was  ;[1]  (Miller  v.  MiUer,  1  Pr.  Wms.  858 ;  SneUgrove 
v.  Bailey,  3  Atk.  214 ;  Gardner  v.  Parker,  3  Mad.  Rep. 
184.)  In  the  case  of  WelU  v.  Tucker,  (3  Binney^  366,)  the 
Supreme  Court  of  Pennsylvania  held  the  gift  of  a  bond 
valid.  And  in  our  own  state,  in  the  case  of  Wright  v. 
Wright,  (1  Cowen,  598,)[2]  it  was  held,  that  the  testator's 
own  note  was  a  valid  gift  causa  mortis. [S]  Notwithstand- 
ing the  attempts  which  have  been  made  in  England  to  dis- 
tinguish between  a  promissory  note  and  a  bond,  in  relation 
to  the  validity  of  the  gift  of  a  chose  in  action,  there  can- 
not, in  reason,  be  any  difference.  A  gift  of  either  is  valid 
as  a  symbolical  delivery  of  the  debt  due  on  the  note  or 
bond,  and  all  the  delivery  of  which  the  subject  is  capable. 

In  WelU  v.  Tucker,  it  was  also  decided  that  a  gift  to  a 
third  person  for  the  use  of  the  intended  donee  was  a  valid 
gift.  The  complainant  is  entitled  to  the  amount  due  on  the 
note,  if  it  was  actually  delivered  by  the  intestate  to  Marsh 
[*819]  for  her  *use,  as  alleged  in  the  bill,  provided  Reynolds  waa 
of  sound  disposing  mind  and  memory,  and  no  improper  ad- 
vantage was  taken  of  his  situation. 

[1]  Bond  and  mortgage  will  pass  by  a  delivery  donatio  causa  mortis.  1 
Bligh,  597;  Jhiffiddy.  Hicks,  lDow.  N.S.  1.  As  to  the  requisites  of  a  valid 
donatio  causa  mortis.    See  note  to  Watterv.  Hodge,  2  Swanston,  106. 

[2]  This  case  is  overruled.  See  Craigy.  Craig,  3  Barb.  Ch.  78;  see  Harris 
r.  Clark,  3  Corns!  93.  There  held  that ;  the  executory  promise  of  the  donor; 
i.  e.,  his  own  draft  on  a  third  party,  in  favor  of  tho  donee,  intended  as  a  do- 
natio causa  mortis,  is  not  valid 

[3]  In  Connecticut,  it  has  been  held,  that  the  promissory  note  of  a  third 
person,  though  not  payable  to  bearer,  nor  so  indorsed  as  to  transfer  the  legal 
title  by  delivery  merely,  may  be  the  subject  of  a  donatio  causa  mortis.  Browm 
v.  Brown,  18  Conn.  410;  see  also  Craig  v.  Craig,  3  Barb.  Ch.  78,  117,  118. 
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On  this  question  the  testimony  is  not  perfectly  aatia&c-  ^- 
tory ;  and  churns  of  this  description  must  always  be  admit-  Webster 
ted  with  the  greatest  caution.  I  do  not  therefore  think  w^ 
proper  to  dispose  of  this  part  of  the  case  without  giving 
the  parties  an  opportunity  to  litigate  the  question  of  fact 
before  a  jury.  I  shall  direct  a  feigned  issue  to  be  made  up 
between  the  complainant  and  the  administrators,  and  tried 
at  the  circuit  in  New  York,  unless  both  parties  consent  to 
have  the  trial  in  the  Superior  Court  of  that  city,  to  ascer* 
tain  whether  the  testator  was  of  sound  and  disposing  mind 
and  memory,  and  did  freely  and  voluntarily  deliver  the 
note  in  question  to  David  Marsh,  in  his  last  sickness,  and 
in  contemplation  of  death,  for  the  use  of  the  complainant! 
as  a  gift  to  her,  to  take  effect  in  case  of  his  death ;  and 
either  party  is  to  be  at  liberty  to  examine  the  defendants 
Slocum  and  Marsh  as  witnesses  on  the  trial  of  the  said  issue. 


Websteb  v.  Wise  and  Ford. 

Pending  a  treaty  of  purchase,  a  third  person  took  a  confession  of  judgment 
from  the  vendor,  and  fraudulently  concealed  the  fact  from  the  vendee  until 
after  the  sale,  for  the  purpose  of  enforcing  the  judgment  against  the  land  in 
his  hands.  On  a  bill  filed  against  the  judgment  creditor  and  his  assignee, 
they  were  decreed  to  release  the  land  from  the  lien  of  the  judgment 

The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities  which  existed 
against  it  in  the  hands  of  the  assignor. 

Where  the  assignee,  after  notice  of  the  fraud,  attempted  to  enforce  the  judg- 
ment against  the  land,  he  was  decreed  to  pay  costs  to  the  complainant 

The  complainant  purchased  from  Jonah  Phelps  a  piece  January  20th. 
of  land  in  Columbia  county,  for  which  he  afterwards  paid 
the  full  amount  of  the  purchase-money.  While  the  com- 
plainant was  in  treaty  for  the  purchase,  the  defendant  Wise, 
a  grandson  of  Phelps,  obtained  from  the  latter  a  judgment 
bond  for  $425,  which  he  eaused  to  be  entered  up  in  the 

Vol.  I.  28 
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1829.  Supreme  Court  before  the  deed  upon  the  sale  was  executed. 
Webster     He  *afterwards  assigned  the  judgment,  or  part  thereof  to 

J:  the  defendant  Ford.  The  latter  caused  an  execution  to  be 
taken  out  and  levied  on  the  complainant's  land,  and  the 
same  was  afterwards  sold  and  bid  in  by  Ford.  No  certifi- 
cate was  given  by  the  sheriff  on  the  sale ;  but  about  two 
years  afterwards  an  application  was  made  to  the  Supreme 
Court,  without  any  notice  to  the  complainant,  and  the 
sheriff  was  ordered  to  give  a  certificate  and  file  a  duplicate 
thereof,  nunc  pro  tunc.  A  short  time  after  such  certificate 
was  filed,  the  sheriff  gave  a  deed  in  pursuance  of  the  sale ; 
and  Ford  was  proceeding  to  recover  possession  of  the  land, 
when  the  bill  in  this  cause  was  filed  for  the  purpose  of  ob- 
taining an  injunction  and  to  set  aside  the  judgment  and 
sale. 

R  Williams,  for  the  complainant 

A.  P.  Holdridge,  for  the  defendants. 

The  Chancellor  : — Without  going  into  a  detail  of  all 
the  testimony  in  this  case,  it  is  sufficient  to  say,  it  satisfies 
me  beyond  all  doubt  that  the  judgment  against  Phelps  was 
fraudulent  and  void  as  against  the  complainant  If  the 
consideration  was  not  wholly  fictitious,  there  is  much  reason 
to  believe  the  greater  part  of  the  pretended  debt  was  made 
up  for  the  occasion.  That  it  was  the  intention  of  Wise  to 
obtain  the  judgment,  and  use  it  for  the  purpose  of  charging 
the  land  which  the  complainant  was  about  to  purchase, 
without  letting  him  know  of  its  existence  until  the  purchase 
was  completed  and  the  consideration  paid,  is  positively 
proved  by  the  testimony  of  one  witness.  This,  with  the 
testimony  of  other  witnesses  to  collateral  facts,  and  the  con- 
fessions of  the  defendant,  independent  of  the  very  strong 
impression  of  fraud  which  the  whole  transaction  bears  on 
its  face,  is  sufficient  to  discredit  the  answer  of  Wise. 

Ford,  as  the  assignee  of  the  judgment,  is  in  no  better 
situation  than  Wise ;  for  it  is  well  settled  that  the  assignee 


T. 

Duane. 
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of  a  chose  in  action  takes  it  subject  to  all  equities  which  im*. 
existed  against  it  in  the  hands  of  the  assignor.  There  must  Haggerty 
be  a  decree  that  the  defendants  be  perpetually  enjoined 
from  proceeding  against  the  property  of  the  complainant 
on  that  judgment,  or  from  proceeding  at  law  against  him,  [*821] 
or  any  person  claiming  under  him,  to  recover  the  possession 
of  the  premises.  The  judgment  must  be  declared  void  as 
against  the  complainant,  and  the  defendant  Ford  must  re- 
lease and  reconvey  to  him  all  right  and  title  to  the  prem- 
ises acquired  under  the  judgment  and  execution,  and  re- 
lease the  same  from  the  lien  of  the  judgment. 

If  Ford  had  endeavored  in  good  faith  to  collect  the  judg- 
ment, or  the  amount  actually  advanced  by  him  to  Wise,  out 
of  the  other  property  of  Phelps,  I  should  not  think  it  right 
to  charge  him  with  costs.  But  as  he  adopted  a  different 
course,  and  united  with  Wise  in  setting  up  a  fraudulent 
and  unjust  claim  against  the  lands  of  the  complainant,  and 
has  driven  him  to  the  expense  of  this  litigation,  he  must 
be  answerable  for  the  costs  of  this  suit,  if  it  should  turn  out 
that  Wise  is  unable  to  pay  the  same.  The  decree  must  be 
so  framed  as  to  charge  the  costs  against  Wise  in  the  first 
instance ;  and  if  they  cannot  be  collected  by  execution 
against  him,  Ford  must  pay  the  same,  with  liberty  to 
prosecute  the  decree  therefor  against  his  co-defendant,  in 
case  he  shall  be  obliged  to  pay  the  costs  to  the  complainant. 


Haggertt  and  others  v.  Dtjanb  and  Ftjrnjss. 


Where  the  subject  of  litigation  was  a  fond  in  the  hands  of  an  ins&lrent  as- 
signee, who  was  a  defendant  in  the  cause  and  had  no  penonal  interest 
therein,  but  claimed  the  fund  for  the  benefit  of  others,  the  money  was  or- 
dered to  be  brought  into  court,  and  invested,  to  abide  the  further  order  of 
the  court 

The  defendant  Furniss  purchased  a  quantity  of  goods  Januar7 
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Ml  at  auction  of  the  complainant*  on  the  5th  of  September, 
Haggtrtj  "  1828,  to  be  paid  for  in  indorsed  notes.  The  goods  were  sent 
^  home  according  to  the  custom  on  such  sales  at  New  York. 
A  few  days  after  the  sale,  one  of  the  complainants  called 
for  the  notes,  but  they  were  not  ready.  On  Saturday,  the 
20th  of  September,  he  again  called  and  demanded  that 
either  the  notes  should  be  given  or  the  goods  returned,  and 
intimated  that  if  one.  or  the  other  was  not  done,  he  should 
file  a  bill  in  this  court  to  compel  it.  Furniss  did  not  com- 
ply with  "this  request,  and  a  bill  was  immediately  filed 
and  an  injunction  issued.  In  the  mean  time,  and  before 
the  subpoena. and  injunction  could  be  served,  Furniss  as- 
signed the  goods  to  the  defendant  Duane,  in  trust  to  pay 
certain  alleged  confidential  creditors ;  and  on  Sunday  night 
the  goods  were  removed  to  Philadelphia  and  sold,  and 
Duane  received  the  proceeds,  which  are  still  in  his  hands. 
On  the  26th  of  September,  the  complainants  filed  a  supple- 
mental bill  setting  out  these  facts,  and  making  Duane  a 
party  to  the  suit;  and  an  injunction  was  granted,  re- 
straining him  from  parting  with  the  proceeds.  The  answer 
of  Duane  admitted  the  assignment,  and  that  he  had  no  in- 
terest therein,  except  as  trustee ;  that  he  had  sold  the  goods, 
and  now  had  in  his  hands,  as  the  nett  amount  of  the  pro- 
ceeds of  such  sale,  $566  27 ;  which  he  held  for  the  sole 
use  of  the  creditors  named  in  the  assignment. 

The  complainants  presented  a  petition,  setting  forth  the 
proceedings  in  the  cause,  and  that  on  a  hearing  they  would 
be  able  to  substantiate  their  rights  as  set  forth  in  their  bill, 
but  that  the  defendant  Furniss  was  insolvent,  and  that 
Duane,  since  the  putting  in  of  his  answer,  had  stopped 
payment,  and  was  also  insolvent;  and  that  they  appre- 
hended and  believed  that  before  this  cause  could  be  brought 
to  a  hearing,  the  funds  in  his  hands  would  be  lost  And 
they  prayed  that  the  fund  might  be  brought  into  court  and 
invested,  to  abide  the  final  decision  of  the  cause. 

H.  Bkecker,  for  the  complainants. 
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A.  Van  Vechten,  for  defendants.  ia*». 

Rfcfaai* 

The  Chancellor  : — It  is  not  necessary  to  go  into  the  v* 
merits  of  the  case  on  this  application.  The  principal  on 
which  the  complainants  claim  an  equitable  lien  on  the 
property  sold  has  been  frequently  recognized  by  this  court, 
and  was  recently  asserted  in  the  case  of  Keeler  A  Freeman 
v.  Field  <fc  others^  (ante,  812.)  It  was  also  recognized  and 
applied  by  the  Supreme  Court  of  Massachusetts  in  Whitr 
well  v.  Vincent,  4  Pickering's  Rep.  449.)  For  the  purpose 
of  this  motion  it  is  sufficient  that  the  bill  and  answer  show 
a  case  on  the  part  of  the  defendants  which  is  at  least  liable 
to  strong  "suspicion.  The  money  is  now  lying  unproduct-  [*828] 
ive  in  the  hands  of  Duane;  it  is,  therefore,  for  the  interest 
of  whoever  may  be  entitled  to  this  fund,  that  it  should  be 
placed  out  of  danger.  If  it  shall  hereafter  appear  that  it 
belongs  to  the  creditors  named  in  the  schedule,  they  will 
receive  it,  together  with  the  interest  which  may  accrue 
thereon  in  the  meantime.  No  injury  can  arise  to  any  per- 
son by  ordering  the  money  to  be  paid  into  court.  It 
clearly  ought  not  to  remain  under  the  control  of  an  insol- 
vent assignee.  I  shall,  therefore,  direct  an  order  to  be  en- 
tered, requiring  the  defendant  Duane  to  pay  the  money  to 
the  assistant  register  within  ten  days  after  service  of  a 
copy  of  the  order ;  and  that  the  assistant  register  put  it  out 
at  interest  on  bond  and  mortgage,  or  invest  it  in  public 
stock,  to  abide  the  further  order  of  the  court 


Bichards  v.  Barlow  and  others. 

On  a  reference  of  exceptions  to  an  answer,  if  part  of  the  exceptions  are  al- 
lowed by  the  master,  the  complainant  is  entitled  to  costs  on  the  exception* 
allowed,  and  neither  party  is  entitled  to  costs  as  to  those  which  are  dis- 
allowed. 
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1829.        If  some  of  the  exceptions  are  disallowed,  and  none  of  them  are  allowed  in  foil, 

„.  .     "  the  defendant  is  entitled  to  his  costs  on  the  reference. 

Richards 

y  On  exceptions  to  a  report,  each  party  is  entitled  to  the  costs  of  the  hearing  as 

Barlow.  to  the  exceptions  decided  in  his  favor,  which  costs  are  to  be  off  set  against 

each  other. 

Where  the  costs  of  exceptions  on  each  side  would  be  nearly  equal,  the  usual 
practice  of  the  court  is  to  give  no  costs  to  either  party. 

The  subpoena  for  a  better  answer  may  be  taken  out  immediately  on  filing  the 
master's  report,  and  may  be  served  on  the  solicitor. 

The  subpoena  for  costs  must  be  served  on  the  defendant  in  person,  and  the 
amount  of  costs,  as  ascertained  on  taxation,  must  be  inserted  therein. 

On  taxation  of  costs,  no  allowance  is  to  be  made  for  copies  of  pleadings  or 
proceedings,  except  where  they  are  actually  furnished  by  order  of  the  court, 
or  in  the  usual  course  of  practice. 

Copies  of  pleadings  of  the  master  are  not  allowed  on  a  reference  of  excep- 
tions to  an  answer,  unless  in  cases  of  difficulty  where  copies  are  required 
by  him,  and  are  actually  made  for  that  purpose. 

On  exceptions  to  a  master's  report  on  exceptions,  the  solicitor  is  only  enti- 
tled to  the  usual  fee  for  attendance  on  special  motions. 

Only  one  solicitor's  and  counsel  fee  can  be  charged  on  a  reference ;  and  only 
one  fee  can  be  allowed  to  the  master,  except  by  the  special  order  of  the 
court 

On  references  of  exceptions  to  answer,  no  objections  are  taken  to  the  draft  of 
the  master's  report  and  copies  of  such  draft  for  the  parties  are  not  taxable. 

[*824]  *This  was  an  application  to  vacate  an  order  for  costs, 

and  an  order  for  an  attachment,  and  for  a  relaxation.  The 
facts  in  the  case  sufficiently  appear  in  the  opinion  of  the 
court 

H.  Bleecker,  for  the  complainant 

W.  SiUiman,  for  the  defendants. 

The  Chancellor  : — The  defendant  applies  to  set  aside 
the  order  for  costs  made  in  this  cause,  on  the  hearing  of 
exceptions  to  the  master's  report  on  the  first  answer  of  the 
defendant,  and  the  costs  on  the  hearing  as  to  the  sufficiency 
of  the  second  answer,  on  the  ground  that  the  Chancellor 
was  misled  by  a  statement  of  the  complainant's  counsel  as 
to  the  particular  objections  made  before  the  master.    From 


Btriow. 
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the  affidavits  and  the  certificate  of  the  master,  there  is  no  18»» 
doubt  that  the  statement  of  the  counsel  was  incorrect  in  Bkfaarib 
point  of  fact.  But  it  also  appears  the  objections  were  made 
before  the  master  after  the  complainant's  counsel  had  left 
the  office.  There  was  not  therefore  any  intentional  mis- 
statement for  the  purpose  of  deceiving  the  court ;  and  the 
only  question  is,  whether  those  objections  were  material. 
The  original  exceptions  to  the  answer  are  not  before  me  on 
this  motion ;  but  my  impression  is  that  I  considered  the 
objections  made  on  the  argument  as  unsound,  and  that  they 
could  not  be  sustained  independent  of  the  suggestion  that 
those  objections  were  not  made  before  the  master.  But 
certainly  this  is  not  the  proper  method  of  reviewing  the 
decision  on  the  exceptions.  If  the  defendant's  counsel 
thought  the  objections  tenable,  he  should  have  applied  for 
a  rehearing. 

The  defendants  also  objected  to  the  allowance  of  costs 
against  Barlow  and  High,  for  the  proceedings  before  the 
master  on  the  reference  of  the  further  answer.  On  the 
hearing  of  the  exceptions  to  the  master's  report,  it  was  in 
part  confirmed  and  in  part  overruled.  And  it  was  ordered 
that  neither  the  complainant  or  the  defendants  recover  costs 
as  against  the  other  on  the  exceptions  to  the  report ;  but 
♦nothing  was  said  as  to  the  costs  of  the  proceedings  before  [#826] 
the  master. 

On  the  hearing  of  exceptions  to  an  answer  before  the 
master,  if  any  of  the  exceptions  are  allowed,  the  complain* 
ant  is  entitled  to  the  costs  of  the  reference,  so  far  as  relates 
to  those  exceptions,  and  neither  party  is  entitled  to  costs  on 
the  exceptions  which  are  disallowed.  If  some  of  the  excep- 
tions are  allowed  only  in  part,  neither  party  is  entitled  to 
costs  in  relation  to  those  particular  exceptions.  If  some  of 
the  exceptions  are  entirely  disallowed,  and  none  of  them 
allowed  in  fall,  the  defendant  is  entitled  to  his  costs  on  the 
reference.  But  on  exceptions  to  a  master's  report,  each 
party  is  entitled  to  costs  of  the  exceptions  decided  in  his  _ 

favor.    If  some  of  the  exceptions  to  an  answer  are  well 
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M**»  taken  and  others  are  not,  the  defendant  should  submit  to 
answer  those  which  are  well  taken.  In  that  case  only 
those  which  are  not  submitted  to  will  be  referred  to  the 
master.  If  the  defendant  succeeds  on  those  exceptions,  he 
will  be  entitled  to  his  costs  on  the  reference ;  and  the  com* 
plainant  will  be  entitled  to  the  costs  of  the  exceptions  sub- 
mitted to,  but  to  no  part  of  the  costs  of  the  reference.  On 
exceptions  to  a  master's  report,  some  of  which  are  valid 
and  others  not  well  taken,  both  parties  are  compelled  to 
come  here  to  support  or  oppose  the  exceptions  which  are 
finally  decided  in  their  favor  respectively.  In  such  cases, 
if  some  exceptions  are  allowed  and  others  disallowed,  the 
oosts  of  the  respective  parties  are  off  set,  and  the  balance 
only  is  to  be  paid.  If  the  costs  on  each  side  will  be  nearly 
equal,  the  court  usually  refuses  to  give  costs  to  either  party* 
The  defendant's  object  to  the  ex  parte  order  for  an  attach- 
ment for  not  paying  the  costs  of  the  last  hearing  before  the 
master,  on  the  ground  that  it  was  irregular  to  take  out  the 
subpoena  before  the  master's  report  was  confirmed  or  had 
become  absolute,  and  before  the  costs  were  taxed.  It  is 
also  objected  that  the  amount  of  the  costs  was  not  inserted 
in  the  subpoena.  From  the  cases  cited  by  the  defendants1 
counsel,  it  appears  that  the  subpoena  for  a  better  answer, 
and  the  subpoena  for  costs,  are  not  the  same  process,  bat 
[*826]  separate  *and  distinct  proceedings.  The  first  may  be  taken 
out  immediately  upon  the  filing  of  the  master's  report.  It 
may  be  served  on  the  solicitor  or  clerk  in  court,  and  the  de- 
fendant must  file  his  exceptions  to  the  report  within  eight 
days,  or  it  will  become  absolute.  The  subpoena  for  costs 
cannot  issue  until  the  amount  is  ascertained  by  taxation* 
It  must  be  served  on  the  party  personally,  unless  otherwise 
specially  directed  by  the  court.  It  is  founded  upon  the 
taxed  bill  of  costs  and  the  amount  as  liquidated  is  set  forth 
in  the  body  and  label  of  the  writ  (1  Turner's  Ch.  R.  362, 
note;  1  Harrison,  240,470;  Prac.  Reg.  406;  1  Fowler's 
Exc.  446 ;  2  id.  862 ;  Howard's  Eq.  Side,  371 ;  Prax.  Aim. 
Cur.  Can.  6,  13,  60 ;  Hinde's  Pr.  256,  258, 264,  272.)    The 
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complainant  may,  at  his  election,  have  one  subpoena  for  **** 
costs  and  another  for  a  better  answer,  or  have  one  subpoena  BJofaarite 
for  both.  (Prao.  Beg-  208,  407.)  But  if  both  objects  are 
embraced  in  the  same  process,  the  costs  must  be  first  taxed, 
and  the  amount  thereof  inserted  in  the  subpoena ;  and  the 
service  as  to  the  costs  must  be  on  the  party.  The  subpoena 
for  costs  in  this  cause,  and  the  order  for  attachment  founded 
thereon,  were  irregular,  and  must  be  set  aside. 

The  defendants  also  ask  for  a  retaxation  of  the  several 
bills  of  costs.  Upon  looking  into  the  bills  annexed  to  the 
affidavits  in  this  case,  I  am  satisfied  they  are  all  taxed  much 
too  high.  Whether  the  erroneous  items  were  particularly 
objected  to  before  the  master,  does  not  distinctly  appear  ; 
but  many  of  them  should  have  been  stricken  out  by  him, 
whether  objected  to  or  not  As  there  must  be  a  retaxation, 
I  shall  not  attempt  to  point  out  the  several  items ;  but  it 
may  be  proper  to  lay  down  some  general  rules,  which  are 
applicable  to  this  case,  and  to  all  others. 

Under  the  fee  bill  of  February,  1824,  the  register  is  en* 
titled  to  the  fees  of  drawing  all  common  orders,  at  the  rate 
of  20  cents  per  folio,  and  12  1-2  cents  for  entering  the  same* 
No  engrossment  is  required,  and  no  copies  are  to  be  allowed  ' 
except  those  which  are  necessary  to  be  served,  accord* 
ing  to  the  usual  course  of  practice* 

No  copies  of  pleadings  are  to  be  allowed,  except  such  as 
are  required  by  the  ordinary  practice  of  the  court,  and 
which  *are  actually  made  out  and  furnished,  except  in  spe-  L  °27] 
oial  cases  where  the  Chancellor  directs  copies  to  be  made 
and  furnished  for  a  particular  purpose.  But  one  solicitors 
or  counsel  fee  is  to  be  allowed  on  arguing  exceptions  before 
a  master,  although  the  reference  continues  more  than  one 
day;  and  the  master  is  only  entitled  to  one  fee  for  the 
hearing.  If  he  claims  pay  for  extra  services  in  any  case 
beyond  the  amount  mentioned  in  the  fee  bill,  the  allowance 
can  only  be  obtained  on  a  special  application  to  the  court 

On  a  reference  of  exceptions  to  an  answer,  no  objections 
are  taken  to  the  draft  of  the  master's  report,  and  no  copies  of 
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1829.  such  draft  are  to  be  allowed,  except  the  engrossed  copy 
Richards  which  is  prepared  by  the  master  to  file.  A  copy  of  the  ex- 
-!•  ceptions  for  the  master  on  the  hearing  is  to  be  allowed,  but 
no  copies  of  other  pleadings,  except  in  cases  of  great  diffi- 
culty, when  they  are  actually  made  for  that  occasion,  and 
furnished  in  pursuance  of  an  express  direction  of  the  mas* 
ter.  In  all  other  cases,  the  drafts  or  copies  belonging  to  the 
solicitors  are  to  be  produced  before  the  master,  and  left 
with  him  as  long  as  may  be  necessary.  When  the  same 
copies  are  used  on  different  occasions  before  the  court,  the 
solicitor  is  only  entitled  to  pay  for  them  once. 

Exceptions  to  a  report  on  exceptions  to  an  answer  being 
now  brought  on  and  heard  as  a  special  motion,  the  solicitor 
is  only  allowed  the  ordinary  fee  on  special  motions ;  but  $5 
is  to  be  allowed  to  counsel  on  the  argument  agreeably  to 
the  fee  bill.  The  party  excepting  to  a  report  furnishes  the 
necessary  copies  for  the  hearing ;  and  they  are  not  to  be 
allowed  to  the  adverse  party  unless  furnished  at  the  re- 
quest of  the  party  excepting.  If  both  parties  except  to  the 
report,  the  complainant  is  to  furnish  the  necessary  copies, 
except  copies  of  the  exceptions,  of  which  each  party  fur- 
nishes copies  of  his  own ;  and  all  the  exceptions  are  heard 
together. 

There  must  be  a  retaxation  of  the  several  bills  of  costs  in 
this  caae.  And  if  any  thing  has  been  overpaid,  it  must  be 
refunded  to  the  party  entitled  to  the  same. 

[*828]  *This  cause  afterwards  came  up  again  before  the  Chancel- 

lor, on  a  motion  for  another  retaxation  of  the  costs ;  on 
which  occasion  the  Chancellor  gave  further  directions  as  to 
the  taxation,  which  are  contained  in  the  following  opinion : 

The  Chancellor  : — On  the  former  application  for  are- 
taxation  of  the  costs  in  this  cause,  the  court  did  not  attempt 
to  decide  on  the  objectionable  items,  but  stated  general 
principles  by  which  the  master  was  to  be  governed  in  the 
taxation.    So  far  as  those  principles  extended,  the  master 
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has  conformed  to  them  in  this  taxation ;  but  new  questions       **29- 
having  arisen,  it  becomes  necessary  to  give  further  direc-     Kicharda 
tions  as  to  the  taxation  of  these  costs.  Barlow. 

The  first  objection  is,  that  the  master  has  allowed  the 
solicitor  to  charge  several  copies  of  the  common  order  of 
reference  of  exceptions  served  on  the  solicitors  for  the  de- 
fendants.  The  service  of  these  copies  was  wholly  unneces- 
sary. The  exceptions  had  been  served,  and  the  master's 
summons  was  all  the  notice  requisite  to  apprise  the  defend- 
ants that  the  order  of  reference  was  entered.  Neither  was 
it  necessary  to  serve  copies  of  the  master's  report  After  it 
was  filed,  either  party  was  at  liberty  to  apply  to  the  register 
for  a  copy,  if  he  wished  it ;  and  if  the  defendants  wanted  no 
copies,  they  ought  not  to  be  compelled  to  pay  for  those 
which  the  adverse  party  unnecessarily  served  on  them.  By 
the  subpoena  for  a  better  answer,  they  were  informed  that 
the  report  was  filed,  and  that  it  was  against  them,  and  they 
were  bound  at  their  peril  to  take  notice  of  its  contents. 

Another  objection  is,  that  the  summons  was  served  on 
the  different  solicitors  by  different  persons,  and  that  several 
affidavits  of  the  service  are  charged,  when  only  one  was  ne- 
cessary. If  this  mode  of  service  was  adopted  unnecessarily, 
and  for  the  purpose  of  swelling  the  costs,  only  one  affidavit 
should  have  been  taxed ;  but  it  appears  that  several  affida- 
vits were  actually  made,  and  the  master  has  decided  they 
were  necessary  and  proper.  This  was  a  matter  resting  in 
the  sound  discretion  of  the  master,  and  I  have  not  sufficient 
before  me  to  say  his  decision  in  this  respect  was  wrong. 

The  only  remaining  objection  relates  to  the  prospective 
costs.  Where  the  party  is  obliged  to  serve  a  copy  of  the 
♦taxed  bill  to  compel  payment,  he  has  a  right  to  tax  it  pros-  [*829] 
pectively,  together  with  the  charge  for  the  demand.  But 
as  the  statute  prohibits  any  allowance  for  prospective  costs, 
if  payment  is  made  before  these  services  are  actually  per- 
formed, they  must  be  deducted  by  the  solicitor.  If  the 
party  proceeds  by  subpoena,  the  amount  is  inserted  therein, 
and  no  service  of  the  taxed  bill  is  necessary.    The  party 
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ism.       cannot,  therefore,  be  allowed  for  both.    The  affidavit  of 


Heath,  service  and  demand  cannot  be  taken  prospectively,  as  it  is 
T'  to  be  presumed  the  costs  will  be  paid  agreeably  to  the 
order  of  the  court.  If  any  further  proceedings  are  neces- 
sary, the  costs  thereof  and  of  the  affidavits  on  which  they 
are  founded  will  be  provided  for  by  the  subsequent  order 
of  the  court 

The  bills  must  be  retaxed  on  these  principles,  and  neither 
party  is  to  have  costs  on  this  application. 


Heath  v.  Hand  and  others. 

Where  a  judgment  is  given  by  the  principal  debtor  to  his  indorsera  to  secure 
the  payment  of  the  debt  for  which  they  are  responsible,  and  they  become 
insolvent,  the  creditor  is  entitled  to  the  benefit  of  the  security. 

The  judgment  being  given  for  a  specific  object,  an  assignee  cannot  hold  it 
against  the  creditors  who  have  a  prior  equity. 

Where  the  sheriff  had  levied  on  perishable  property,  and  the  execution  was 
stayed  by  injunction,  the  Chancellor  allowed  him  to  sell  the  property  and 
pay  the  proceeds  to  the  register,  to  abide  the  further  order  of  the  court 

January  20th.  ^  October,  1826,  the  complainant,  being  possessed  of  a 
considerable  real  estate,  gave  the  defendants,  Hand  and 
Kenyon,  a  judgment  bond,  in  the  penal  sum  of  $10,000, 
conditioned  to  pay  $5,000,  on  which  a  judgment  was  forth- 
with entered  in  the  Supreme  Court  The  object  of  that 
judgment  was  to  secure  them  for  advances  and  responsi- 
bilities which  they  had  incurred,  or  might  thereafter  incur 
for  the  complainant  Hand  and  Kenyon  afterwards  con* 
tinued  to  make  advances  and  to  accept  the  drafts  of  the 
complainant  until  July,  1828,  when  Hand  called  on  the 
complainant,  in  company  with  one  of  the  creditors,  who 
held  drafts  of  the  complainant,  which  had  been  accepted 

1**8801  ^  Hand  and  Kenyon,  and  *stated  that  they  had  stopped 
payment,  and  were  unable  to  meet  the  drafts,  but  would  be 
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able  to  pay  them  if  complainant  would  give  them  a  judg-  m>» 
ment  to  the  extent  of  their  claim,  including  the  acceptances  Hetfh. 
and  responsibilities  incurred  by  them  on  account  of  the  ^^ 
complainant  Hand  at  the  same  time  presented  him  with 
a  statement  from  their  books,  from  which  it  appeared  that 
the  whole  amount  claimed  by  them,  including  indorsements 
and  acceptances,  was  $14,800,  and  agreed  that  if  complain- 
ant would  give  them  a  judgment  for  the  balance  of  that 
amount  over  and  above  the  first  judgment,  they  would  be 
able  to  go  on  with  their  business ;  and  that  ifj  on  investi- 
gation of  the  account,  it  should  turn  out  that  so  much  was 
not  due,  the  errors  should  be  corrected.  A  judgment  was 
given  accordingly,  on  a  bond  conditioned  to  pay  $9,800  on 
demand  with  interest  Hand  and  Kenyon  assigned  this 
last  judgment  to  the  defendant  Lightbody,  to  secure  him 
for  responsibilities  which  he  had  incurred  for  them.  The 
amount  of  the  indorsements  and  acceptances  included  in 
the  judgment  have  not  been,  paid  by  Hand  and  Kenyon, 
or  any  other  person,  but  Lightbody  has  secured  the  pay- 
ment of  some  part  thereof  An  execution  having  been 
issued  on  this  judgment  for  the  whole  amount  thereof  and 
levied  on  the  complainant's  property,  he  filed  his  bill  and 
obtained  an  injunction.  The  defendants  moved  to  dissolve 
the  injunction  on  the  bill  and  answer,  or  that  the  same 
might  be  modified  so  as  to  enable  the  sheriff  to  sell  the  per' 
sonal  property  which  was  perishable. 

/.  Hamilton  and  M.  T.  Reynolds,  for  the  defendants. 

J.  L.  Wendell,  for  complainant. 

The  Chancellor: — It  appears  from  the  bill  and  an- 
swer in  this  cause,  that  the  acceptances  and  responsibilities 
which  Hand  and  Kenyon  had  not  paid,  were  included  in 
and  intended  to  be  secured  by  the  judgment  for  $9,800. 
It  is  therefore  immaterial  whether  there  was  any  express 
agreement  to  pay  them  or  not    To  that  extent  the  holders 
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18S&  of  those  drafts  and  notes  accepted  and  indorsed  by  Hand 
Bradhuret  and  Kenyon  have  an  equitable  interest  in  the  judgment, 
BnJ£qrBt  Bank  of  Auburn  v.  *Throop,  18  John.  405,)  which,  being 
prior  to  the  assignment  to  Lightbody,  must  prevail,  except 
so  far  as  he  stands  in  the  same  situation  with  those  credi- 
tors. The  assignee  of  a  judgment  or  other  chose  in  action 
takes  it  subject  to  all  the  equities  which  existed  against  it 
in  the  hands  of  the  original  holders. 

Hand  and  Kenyon  being  irresponsible,  the  complainant 
has  a  right  to  require  that  he  be  discharged  from  the  pay- 
ment of  those  drafts  and  notes  before  the  proceeds  of  his 
property  can  be  applied  to  any  other  purpose.  The  judg- 
ment being  given  to  secure  the  payment  of  particular  debts 
and  responsibilities,  Hand  and  Kenyon  have  no  right  to 
divert  it  to  other  purposes  without  the  consent  of  the  com- 
plainant There  is  undoubtedly  a  considerable  indebted- 
ness from  the  complainant  secured  by  this  judgment,  and  it 
might  be  necessary,  for  the  purpose  of  obtaining  full  secu- 
rity, to  take  out  the  execution  and  levy  on  his  personal 
property,  even  before  the  acceptances  and  indorsements 
were  paid.  Under  such  circumstances  it  would  be  im- 
proper to  let  that  property  remain  and  perish  in  the  hands 
of  the  sheriff  The  injunction  must  therefore  be  modified, 
so  far  as  to  permit  the  sheriff  to  sell  the  personal  property 
on  the  execution,  and  deposit  the  proceeds  thereof  with  the 
register  of  this  court,  to  abide  the  further  order  thereof 


Bbadhurst  and  others,  Executors,  &e.  v.  Bradhurst 

AND  OTHERS. 

Where  an  annuity  is  given  by  will  to  a  man  and  hia  heirs  in  perpetuity,  he 
acquires  an  absolute  interest  therein,  and  becomes  entitled  to  the  complete 
disposition  of  the  fund  set  aside  to  produce  the  annuity. 

If  the  annuity  be  given  to  a  man  and  the  heirs  of  his  body,  it  is  in  the  nature 
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of  an  estate  tail ;  and  to  prevent  a  perpetuity,  the  common  law  gives  him         1889. 
an  absolute  interest  in  the  annuity.  ~~Bradhurst~" 

The  rale  is  the  same  as  to  annuities  given  by  a  will,  whether  payable  out  of  v# 

real  or  personal  estate.  BradhniBt 

Where  there  is  a  limitation  over  of  an  annuity  upon  the  failure  of  issue,  at  the 
death  of  the  annuitant,  the  limitation  over  is  good,  being  in  the  nature  of  an 
executory  devise. 

♦Where  the  testator  gave  his  real  and  personal  estate  to  executors  in  trust,  to*  L  ""Al 

and  for  the  uses  mentioned  in  the  will,  and  then  directed  them  to  pay  cer- 
tain annuities  to  his  wife  and  children  during  life,  and  the  income  of  the 
estate  was  insufficient  to  pay  all  the  annuities,  it  was  held,  that  the  execu- 
tors were  authorized  to  sell  such  part  of  the  estate  as  would  be  necessary 
to  raise  a  sufficient  sum  to  purchase  the  annuities  given  in  the  will. 

This  was  a  bill  filed  by  executors  against  the  devisees  JaiMWiy  aottL 
and  legatees  to  settle  the  construction  of  the  will,  and  of 
the  various  bequests  contained  therein.  In  September, 
1825,  the  testator  drew  his  own  will,  and  executed  the 
same  in  due  form  of  law  to  pass  real  estate,  and  thereby 
appointed  the  complainants  guardians  and  executors  of  his 
will,  and  then  devised  and  disposed  of  his  property  as  fol- 
lows: "Imprimis:  I  do  give  and  bequeath  unto  these  my 
aforesaid  executors  and  guardians,  in  trust  to  and  for  the 
uses  and  purposes  hereinafter  mentioned,  all  my  real  and 
personal  estate,  and  order  and  direct  them  to  pay  after  the 
time  of  my  decease  unto  my  beloved  wife,  Mrs.  Mary  Brad- 
hurst,  the  annual  sum  of  $1,200,  in  half  yearly  payments ; 
and  she  my  said  wife  will  and  may  occupy  my  dwelling 
house,  No.  206  Broadway,  so  long  as  it  will  be  agreeable 
for  herself  so  to  do,  with  her  two  daughters :  otherwise  my 
will  is,  and  I  do  leave  the  said  dwelling  house  to  the  direc- 
tion and  discretion  of  my  said  executors  and  guardians,  to 
sell  and  dispose  of  the  same.  During  the  time  it  is  kept, 
the  ground  rent,  taxes,  assessments  and  necessary  repairs,  . 
are  to  be  paid  out  of  my  estates.  And  I  do  give  unto  my 
said  wife  all  my  household  furniture  and  plate,  &c.,  of 
every  description,  and  all  such  books  as  she  will  wish  to 
retain,  excepting  my  medical  books ;  these  I  request  to  be 
given  to  the  first  of  my  grand-sons  who  will  study  physio 
as  a  profession. 
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W*.  "Item:  I  do  will  and  direct  my  said  executors  and 

Btedhmvt  guardians  to  pay  the  annual  sum  of  $1,000,  viz.,  $500  to 
ifr^nnrt  be  paid  to  each  of  my  said  two  daughters,  to  Mrs.  Maria 
T.  ScheifFelin  and  to  Mrs.  Catharine  Ann  McKesson  $600  an- 
nually in  half  yearly  payments :  these  sums  to  be  paid  into 
the  hands  of  each  of  them,  and  to  give,  at  the  time  of  re- 
ceiving, their  own  personal  and  individual  receipts  for  the 
same.  My  intention  is,  that  neither  of  them  shall,  by  any 
act  of  theirs,  alienate  or  convey  the  said  annual  allowance 
or  their  interest  to  any  person  or  persons,  for  any  time, 
[*888]  without  forever  forfeiting  *their  claim  to  any  part  of  my 
estate  or  interest  therein.  The  annuity  is  intended  for 
their  use  alone,  notwithstanding  coverture. 

"And  further,  my  express  will  and  desire  is,  and  I  do 
direct  that  at  the  death  or  decease  of  my  said  wife,  their 
mother,  that  the  full  amount  of  the  annuity  she,  my  said 
wife,  did  receive  for  and  during  the  term  of  her  life,  be  di- 
vided into  three  parts,  the  one  third  part  thereof  to  each 
of  my  two  daughters,  and  the  remaining  third  part  to 
my  grand-daughter,  Mary  Theresa  Scheiffelin,  to  be  paid 
for  and  during  the  term  of  each  of  their  natural  lives ;  and 
it  will  be  so  understood  that  this  addition  or  sum  being  ad- 
ded to  the  foregoing  annuity  is  to  be  considered  as  under 
the  like  and  the  same  restrictions  as  the  above  annuity  or 
bequest  to  my  said  two  daughters.  These  sums,  when  ad- 
ded together,  will  make  to  each  of  my  daughters  $900,  and 
to  my  said  grand-daughter  $800  annuities.  And  I  do  de- 
sire and  direct  that  from  and  after  my  death  and  decease, 
the  further  sum  of  $400  per  annum  will  commence  and  be 
added  to  the  annuity  of  my  said  grand-daughter,  Mary 
Theresa  Scheiffelin,  making  together  $700  per  annum  du- 
ring her  life ;  and  that  at  the  time  of  her  death,  if  she  leaves 
issue,  then  the  above  annuity  is  to  go  to  her  female  heirs, 
in  preference  to  males;  but  in  case  if  she  should  die  before, 
fff  leave  no  issue,  then  my  will  and  desire  is,  that  the  said 
annuity  go  to  and  among  all  my  grand-daughters,  to  share 
equal  and  alike,  viz.,  of  my  son  and  daughters. 
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"Item:  I  do  order  and  direct  my  aforesaid  executors       183&- 
and  guardians  to  this  my  will  and  testament  to  allow  and    Bradhunt 
givejinto  each  and  all  of  my  grand-daughters,  both  of  my    j,^,,^ 
son,  John  M.  Bradhurst,  and  of  my  daughter,  Maria  T. 
Scheiffelin,  the  annual  sum  of  $200  to  each,  in  half  yearly 
payments,  for  and  during  the  time  or  term  of  their  lives; 
and  if  it  should  so  happen  that  either  of  them  should  die 
without  leaving  issue,  then  the  said  annuity,  part  or  portion 
of  her  so  dying  is  to  be  divided  amongst  the  survivors  of 
them  then  living,  or  their  heirs,  female  in  preference. 

*"  And  it  will  be  so  considered  and  understood,  that  these        [*884] 
annuities  are,  and  will  be  under  the  same  and  the  like  restric- 
tions as  those  of  their  aunts  and  sister  Mary  Theresa. 

"  Item :  It  is  to  be  understood,  and  I  do  order  and  direct 
that  if  at  any  time  hereafter,  there  should  be  a  deficiency 
of  money  in  hand  to  pay  the  whole  at  once,  the  first  annu- 
ities will  have  the  priority  in  point  of  payment,  and  so  in 
order  in  point  of  payment" 

The  testator  then  made  several  specific  legacies,  and  af- 
terwards concluded  as  follows :  "  Item :  After  the  several 
annuities  in  this  my  will  and  testament,  I  do  direct  that  al 
the  remainder  of  my  said  real  and  personal  estate,  and  like- 
wise the  above  mentioned  several  annuities  as  above  di- 
rected, viz.:  to  my  wife,  my  two  daughters  and  grand- 
daughters, at  the  death  of  either  of  them,  all  such  sums  of 
money  as  will  come  into  their  possession,  I  do  direct  to  be 
for  the  sole  benefit  of  all  and  each  of  my  grand-sons  living 
at  the  time  of  my  death,  both  of  my  son  and  daughters,  to 
share  equal  and  alike  to  and  amongst  them  as  they  will  ar- 
rive at  the  age  of  twenty -two  years,  together  with  the  in- 
terest arising  from  the  same  by  the  purchase  of  stock  or 
bonds  and  mortgages,  and  the  same  to  be  paid  them,  or 
either  of  them,  in  whole  or  part  thereof  at  the  direction 
and  discretion  of  my  said  executors  and  guardians,  as  they 
may  at  the  time,  or  will  think  proper,  as  any  one  of  my  grand- 
sons manifest  and  show  a  disposition  and  ability  to  engage 
or  enter  on  some  regular  business  or  employment  to  ob- 
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imp.       tain  a  permanent  livelihood,  and  not  otherwise  on  any 
Bmdhor*    condition." 

The  testator  died  in  March,  1826 ;  find  by  a  memoran- 
dum enclosed  in  the  envelope  with  his  will,  and  dated  Sep- 
tember, 1825,  his  real  and  personal  property  was  estimated 
at  $64,900,  besides  debts;  to  which  was  added,  "the  in- 
terest of  this  amQunt  at  6  per  cent: 

$8,894  Mrs.  B.  $1,200 

2,900  2Drs.  1,000 

Theresa  800 

$994  2  Gr.  Drs.  400 

$2,900." 
[*836]  *By  another  memorandum  in  the  handwriting  of  the  tes- 

tator, indorsed,  "  Samuel  Bradhurst's  will,  division  of  prop- 
erty," and  found  enclosed  in  the  same  envelope,  it  appeared 
that  the  testator  had  made  an  estimate  upon  the  baas  of  an 
income  of  6  per  cent,  on  the  value  of  his  property,  by  which, 
during  the  life  of  his  wife,  annuities  could  be  paid  out  of 
the  same  as  follows :  $1,200  to  his  wife,  $500  to  each  of  his 
two  daughters,  $800  to  his  grand-daughter  Mary  Theresa, 
$200  each  to  his  two  grand-daughters,  and  $90  to  each  of 
his  nine  grand-sons.  That  after  the  death  of  his  wife,  by 
dividing  her  annuity  equally  between  his  two  daughters 
and  the  grand-daughter  Mary  Theresa,  the  legacies  to  the 
former  would  be  increased  to  $900  each,  and  of  the  latter 
to  $700.  And  that  on  the  death  of  each  of  his  daughters, 
the  annual  income  of  his  respective  grand-sons  would  be  in- 
creased $100,  making  the  annual  interest  to  each  grand-son, 
after  the  death  of  both  daughters,  $290. 

The  wife  elected  to  continue  in  the  occupation  of  the 
house  in  Broadway.  The  annual  income  of  the  property 
is  but  little  more  than  sufficient  to  pay  the  annuities  to  the 
widow  and  two  daughters;  a  part  of  the  property  being 
wholly  unproductive. 

The  bill  was  taken  pro  confesso  against  the  daughters. 
The  widow  put  in  her  answer,  relinquishing  all  claim  to 
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dower ;  but  claimed  to  have  the  annuity  secured  to  her  for       **** 


T. 

Bradhant 


life,  together  with  the  other  provisions  made  for  her  by    fowftimut 
the  will. 

The  grand-daughter  Mary  Theresa,  by  her  answer,  in- 
sisted that  she  was  entitled  to  an  annuity  of  $400,  from  the 
death  of  the  testator,  with  an  addition  of  $400  thereto  after 
the  death  of  her  grand-mother ;  and  that  she  was  also  enti- 
tled to  an  additional  annuity  of  $200,  from  the  testator's 
death,  under  the  clause  in  the  will  which  gives  such  an- 
nuities to  the  several  grand-daughters.  She  also  claimed 
to  have  her  annuities  paid  out  of  the  principal  of  the  estate, 
if  the  income  is  not  sufficient  The  other  grand-children 
being  infants,  put  in  their  answers  by  guardian,  submitting 
their  rights  to  the  protection  of  the  court  Other  questions 
presented  by  the  pleadings  for  the  decision  of  the  court, 
were,  whether  the  limitation  oyer  of  the  annuities  giten  to 
Mary  Theresa  and  *the  other  two  grand-daughters,  to  their  [*S86] 
heirs  female,  was  not  void,  as  being  too  remote ;  whether 
the  executors  are  authorized  to  sell  the  real  estate  for  the 
purposes  of  the  will,  and  what  is  the  true  construction  of 
that  clause  of  the  will  which  directs,  that  if  there  should 
not  be  sufficient  money  in  hand  to  pay  the  whole  annuities 
at  once,  the  first  shall  have  the  priority  in  payment 

W.  T.  McCoun  for  the  complainants: — The  testator  in- 
tended to  give  his  grand-daughter,  Mary  Theresa,  an  an- 
nuity of  only  $800  during  the  life  of  her  grand-mother ;  and 
on  the  decease  of  the  grand-mother,  the  further  sum  of 
$400  per  annum,  making  in  the  whole  $700.  The  latter 
expressions  contained  in  the  will  show  that  this  is  the  fair 
construction  of  it  Where  two  parts  of  a  will  are  irrecon- 
cileable  with  each  other,  the  rule  of  construction  is  that  the 
latter  shall  prevail  and  overrule  the  former.  (JSims  v. 
Doughty,  6  Ves.  243 ;  Qmstantine  v.  Omstantine,  8  Vea. 
100 ;  4  Mad.  R.  82.)  Words  in  a  will  may  be  transposed, 
where  the  whole  context  would  be  thereby  rendered  more 
consistent   with  the  facts    and   the   testator's  intention* 
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MM-       (Marshall  v.  Hopkins,  15  East,  309  ;  Doe  ex  dem.  Wolfe  r. 
Bradhumt    Allcock,  1  Bar.  &  Aid.  137 ;  8  Petersdorf  s  Ab.  tit.  Devise, 


T. 

Bradhurst 


p.  143,  145,  147.) 


Mary  Theresa  is  not  entitled  by  the  terms  of  the  will  to 
the  further  annuity  of  $200.  It  cannot  be  supposed  the 
testator  intended  to  give  her  so  much  more  than  he  did  the 
other  grand-daughters,  or  even  the  daughters  themselves. 

The  income  of  the  estate  being  insufficient  to  pay  the 
annuities,  the  question  arises  whether  the  capital  of  the 
estate  can  be  resorted  to,  to  make  up  the  deficiency.  This 
cannot  be  done,  unless  the  will  clearly  and  unequivocally 
expresses  that  such  was  the  intention  of  the  testator.  The 
power  to  resort  to  the  capital  of  the  estate  cannot  be  im- 
plied. The  first  clause  of  the  will  devises  all  the  estate, 
real  and  personal,  to  the  executors,  upon  trust  for  the  uses 
and  purposes  thereinafter  mentioned,  but  without  any 
words  of  limitation. 

It  may  perhaps  be  considered  that  they  take  a  fee  by 
implication.  In  Shaw  v.  Weigh,  (Fitzg*  7;  S.  C,  2  Strange, 
[*887]  798,)  *where  there  was  a  devise  to  three  trustees  and  the 
survivor  and  survivors  of  them,  without  any  words  of  limi- 
tation annexed  to  their  estate,  but  given  to  them  "  upon 
the  trusts  hereinafter  mentioned,"  it  was  held  they  took  a 
fee,  because,  otherwise  the  estate  would  not  be  sufficient  to 
answer  the  trusts ;  and  so  all  such  subsequent  trusts  would 
be  void.  And  the  court  say,  "they  take  a  fee  simple  by 
implication ;  for  the  intent  of  the  testator  plainly  appears 
that  they  should  take  an  estate  sufficient  to  answer  and 
satisfy  all  the  trusts  of  the  will,  which  must  be  an  estate 
of  inheritance." 

But  where  the  purposes  of  a  trust  may  be  satisfied  by 
giving  the  trustees  a  less  estate  than  a  fee,  no  greater  estate 
shall  arise  to  them  by  implication ;  (Doe  ex.  dem.  White  v. 
Simpson,  5  East,  162 ;  S.  C,  1  Smith's  Rep.  883 ;)  the 
general  rule  being  that  trustees  take  exactly  that  quantity 
of  interest  which  the  purposes  of  the  trust  require.    (Haw- 
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her  v.  Hawker,  3  Bam.  &  Aid.  537  ;  Murthwaite  v.  Bar-       *M9. 
nard,  2  Brod.  &  Bing.  623 ;   Water  v.  Hutchinson,  5  Moore,     Bradhunrt 
143 ;  S.  C,  2  Brod.  &  Bing.  349,  affirmed  in  1  Barn.  &  Cres.    Bradtau*. 
721,  and  3  Dow  &  By.  68.) 

Under  this  will  the  purposes  of  the  trust  are  to  pay  to  the 
testator's  wife,  his  two  daughters  and  the  grand-daughters, 
their  several  annuities,  with  the  remainder  of  his  real  and 
personal  estate,  to  all  and  each  of  his  grand-sons,  living  at 
the  time  of  his  death,  to  be  divided  amongst  them  as  they 
arrive  at  the  age  of  22  ;  the  same  to  be  invested  in  stock  or 
on  bond  and  mortgage,  and  to  be  paid  to  them  in  whole  or 
in  part,  at  the  discretion  of  the  executors,  Ac. 

J^  for  these  purposes,  a  fee  to  the  trustees  or  executors 
be  necessary,  then  they  have  it;  otherwise  not 

But  perhaps  it  is  not  very  important  to  the  present  ques- 
tion how  or  which  way  this  matter  is  considered.  The 
question  is  whether  the  bulk  of  the  estate  is  to  be  broken 
into  for  the  purpose  of  paying  the  annuities  and  the  arreare 
that  are  due,  when  the  interest  and  income  are  not  sufficient 
for  the  purpose. 

The  will  is  not  explicit  on  the  subject ;  it  merely  directs, 
if  at  any  time  hereafter  there  should  be  a  deficiency  of 
♦money  in  hand  to  pay  the  whole  at  once,  the  first  annuities         [*888] 
will  have  the  priority  in  point  of  payment,  &c. 

The  court  is  therefore  left  to  form  its  own  conclusions 
whether  the  testator  meant  that  any  thing  more  than  the  in- 
come of  his  estate  should  be  applied  to  discharge  the  an- 
nuities, and  if  not  sufficient  for  the  whole,  then,  whether  he 
intended  they  should  be  paid  pro  tanto,  or  how  otherwise. 

It  is  to  be  observed,  that  the  objects  of  the  testator's  bounty 
(with  the  exception,  perhaps,  of  his  wife)  do  not  stand  in 
absolute  need  of  those  yearly  sums  for  their  support  and 
maintenance,  or  for  their  advancement  in  life.    His  two  * 

daughters  have  husbands  who  are  bound  to  provide  for 
them,  and  his  grand-daughters  have  parents  equally  bound, 
and  of  ability  also  to  afford  them  support  It  is  therefore 
a  case  where  the  court  will  not  feel  itself  bound  from  ne- 
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18*9-  cessity,  (as  it  sometimes  does  in  the  case  of  infants,  where 
Bradhurst  their  property  is  small  and  their  parents  poor,)  to  break  in 
Bradiiurrt.  npon  the  principal  in  order  to  afford  them  a  maintenance, 
as  in  the  case  of  CoUes  v.  Blackburn,  (9  Ves.  940,)  and  Ex 
parte  Green,  (1  Jac.  &  Walker,  258.)  But  it  is  presumed 
tiie  court  will  from  analogy  in  principle,  adopt  the  rule  es- 
tablished in  the  following  cases: 

In  Parker  v.  Parker,  (Preem.  58,  the  Lord  Chancellor 
would  not  extend  maintenance  beyond  the  interest  of  the 
money,  because,  if  he  should,  it  would  sink  the  principal  to 
the  detriment  of  those  in  remainder. 

In  Srvinnock  v.  Orisp,  (Freem.  78,)  the  court  would  not 
allow  any  thing  out  of  the  principal  towards  maintenance, 
but  only  the  interest 

In  Walker  v.  WethereU,  6  Ves.  474,)  the  M.  R  says,  the 
rule  has  never  been  to  permit  trustees,  of  their  own  author- 
ity, to  break  in  upon  the  capital.  The  court  veiy  rarely 
has  broken  in  upon  the  capital  for  the  mere  purpose  of 
maintenance,  though  frequently  for  advancement. 

In  Beasley  v.  Magrath,  (2  Sch.  &  Lef.  85,)  Lord  Redes- 
dale  says,  maintenance  for  a  child  can  be  charged  only  out 
of  the  interest  of  its  fortune.    The  like  was  ruled  in  Ex 
parte  McKay,  (1  Ball  &  B.  405.) 
[*889]  *Bxit  if  the  capital  of  the  estate  is  not  to  be  applied  to  the 

payment  of  the  annuities,  and  there  should  continue  to  be 
a  deficiency  from  the  income,  then  the  question  remains  to 
be  settled,  whether  the  annuities  are  to  be  paid  pro  tanio, 
and  all  to  abate  in  proportion,  or  whether  the  first  named 
are  first  to  be  paid. 

The  general  rule  as  to  legacies,  in  case  of  a  deficiency  of 

assets,  is,  that  all  the  legacies  must  abate.    (Preston  on 

Legacies,  858.)    Priority  may  however  be  expressly  given. 

r  (Id.  Preston  v.  Booth,  4  Mad.  161, 168,  per  Vice-Chancellor.) 

In  this  case  it  clearly  appears  from  the  will,  that  the  tes- 
tator intended,  in  case  of  a  deficiency,  to  give  his  wife  and 
daughters  the  preference  and  a  priority  of  payment  to  the 
full  amount  of  their  annuities. 
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The  memoranda  left  by  the  testator  show,  that*  the  te* 
tator  did  not  intend  the  capital  of  the  estate  should  be  ap- 
plied to  the  payment  of  the  annuities.  These  memoran- 
dums are  admissible  in  evidence.  Parol  or  extrinsic  evi- 
dence has  been  received  to  prove  the  state  of  a  testator's 
property ;  to  show  what  he  meant  to  dispose  of;  to  rebut 
equities  grounded  on  presumption ;  to  support  presump- 
tions, and  to  oust  an  implication ;  (Fonnereau  v.  Poyntz,  1 
Bro.  Ch.  Cas.  472,  480 ;  Pole  v.  Lord  Semen,  6  Ves.  809, 
827;  Druce  v.  Dennison,  6  Ves.  885 ;  Stephenson  v.  Heath* 
ctite,  1  Eden's  Rep.  87,  2d  ed.  and  notes ;  Colpoys  v.  CM* 
poys,  1  Jacob's  R  451.)  In  this  case  the  memorandums 
are  admissible  to  show  the  amount  of  the  testator's  prop 
erty ;  the  supposed  income  from  it;  and  that  he  meant  to 
dispose  of  the  income  merely  in  annuities ;  and  the  manner 
in  which  he  intended  it  to  be  distributed.  The  limitation 
over  of  the  annuities  given  to  Mary  Theresa  Scheiffehn, 
(now  Mrs.  Clark,)  "  if  she  leaves  issue,  to  her  female  heirs 
in  preference  to  males,"  and  of  the  annuities  to  the  other 
grand-daughters,  "  to  their  heirs  female  in  preference,"  are 
void,  the  contingency  upon  which  they  were  to  take  effect 
being  too  remote.  The  limitation  of  the  annuities  to  the 
survivor  or  survivors  of  the  annuitants  are  undoubtedly 
good ;  (Rdinsan  v.  Fitzherbert,  2  Bro.  Ch.  Cas.  127 ;  Jeffety 
V.  Sprigge,  1  Cox,  62;  Kirkpatrieh  v.  Kirkpatrick,  18  Vea 
488 ;  Afassey  v.  Hudson,  2  Meriv.  180;  Boss  v.  *Boss,  1  [*840] 
Jac.  &  Walker,  154;  Salkeldr.  Vernon,  1  Eden's  R  64; 
Gray  v.  Shaume,  1  Eden's  R  158;  Taylor  v.  Clarke,  2 
Eden's  R  202;  Destouckes  v.  Walker,  2  Eden's  R  260; 
Badens  v.  Lord  Oalway,  2  Eden's  R  297.)  It  cannot  be 
denied  that  an  annuity  may  be  granted  in  fee,  and  descend- 
ible to  heirs  according  to  the  usual  course  of  descents ; 
(Earl  of  Stafford  v.  Buckley,  2  Ves.  sen.  170 ;  Turner  v. 
Tamer,  1  Bro.  C.  C.  815 ;  Smith  v.  Pybus,  9  Yes.  566; 
Pollexfen's  R  from  page  24  to  p.  44.) 

J.  L  BoseveU,  for  the  adult  defendants : — The  memoran- 
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1M>-  dums  c&mot  be  admitted  to  explain  the  will.  It  does  not 
Bndhurat  appear  when  they  were  written ;  if  before  the  will  was 
jn^H^k  made,  then  they  are  merged  in  the  will :  if  at  the  same 
time,  then,  to  have  any  effect,  they  should  have  been  re- 
ferred to  in  the  will,  or  on  their  face  should  have  been  so 
certain  as  to  constitute  a  testamentary  disposition  of  them- 
selves ;  and,  in  that  case,  to  render  them  available,  they 
should  have  been  proved  before  the  surrogate.  Another 
objection  to  these  memorandums  is,  that  the  annuities  are 
a  charge  as  well  upon  the  real  as  the  personal  estate ;  and 
any  testamentary  disposition  therefore  in  relation  to  them, 
to  be  valid,  must  have  been  executed  in  the  presence  of  at 
least  three  witnesses.  If  the  memorandums  were  written 
after  the  will,  by  way  of  an  explanatory  codicil,  they  are 
equally  void  for  uncertainty  and  for  want  of  execution. 
The  testator  clearly  intended  to  give  Mary  Theresa,  now 
Mrs.  Clark,  an  annuity  in  tte  whole  of  $800 ;  notwithstand- 
ing he  calls  it  himself  $700.  The  testator  gives  her  two 
distinct  annuities ;  the  one  a  third  of  $1,200,  and  the  other 
$400.  The  principle  is,  that  the  elements  of  a  calculation 
must  control  the  result  of  a  calculation ;  or,  in  other  words, 
that  which  is  more  certain  must  control  what  is  less  certain. 
Mrs.  Clark  is  also  entitled  under  the  will ;  in  addition  to  the 
annuities  already  mentioned,  to  an  annuity  of  $200.  The 
priority  spoken  of  in  the  will,  in  the  payment  of  the  annui* 
ties  in  case  of  a  deficiency  of  money  on  hand,  applies  only 
to  the  case  of  a  temporary  inconvenience  as  to  the  time  of 
payment,  and  not  to  the  payment  itself;  and  if  a  perma- 
nent abatement  becomes  necessary,  it  must,  according  to 
the  general  rule,  be  made  pro  rata. 
[*841]  *The  particular  legatees  are  entitled,  as  between  them 

and  the  residuary  legatees,  to  have  their  annuities  paid  out 
of  the  capital  of  the  estate,  the  income  of  the  same  being 
insufficient  for  that  purpose.  These  annuitants  were  the 
special  objects  of  the  testator's  bounty,  and  it  is  only  after 
the  several  annuities  that  he  directs  all  the  remainder  of  the 
estate  to  be  for  the  benefit  of  his  grandsons ;  and  this  re- 
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mainder,  moreover,  lie  describes  as  something  to  be  paid  1829- 
to  them,  thereby  showing  clearly  that  it  was  his  intention  Bradhunt 
that  his  whole  estate  should  be  converted  into  cash.  It  b,^,,,^ 
was  with  this  view,  no  doubt,  that  the  testator  devised  his 
whole  estate  to  his  executors  in  trust  As  to  the  supposi- 
tion that  they  only  take  a  life  interest,  it  is  susceptible  of 
several  answers.  First,  the  certain  fulfilment  of  the  trust 
requires  a  greater  estate,  inasmuch  as  the  annuitants,  for 
whose  lives  at  least  provision  is  made,  may  outlive  the 
executors ;  and  what  is  still  more  decisive,  part  of  the  an- 
nuities are  in  fee.  Hence  it  would  follow  that  the  execu- 
tors would  take  a  fee  by  necessary  implication.  Secondly, 
although  no  words  of  inheritance  are  used  in  the  devise,  it 
is  perfectly  well  settled  that  the  words  "  all  my  estate," 
which  are  used,  have  the  same  operation.  {Livingston  v. 
Delancey,  13  John.  537 ;  Jackson  v.  Merrily  6  John.  185.) 
The  next  question  is,  what  is  the  nature  of  the  annuities 
to  Mrs.  Clark  and  the  other  two  grand-daughters  ?  Are 
they  for  life  with  remainder  over  in  tail?  or  are  they  es- 
tates tail,  converted  by  operation  of  law  into  estates  in  fee 
simple  ?  or  are  they  fees  conditional  at  common  law,  con- 
verted by  the  birth  of  issue  into  fees  absolute?  As  to  the 
two  first  annuities  given  to  Mrs.  Clark,  they  are  by  the  will 
delared  to  be  "  during  her  life,  and  at  the  time  of  her  death, 
if  she  leaves  issue,  then  to  go  to  her  female  heirs  in  prefer- 
ence to  males;  but  in  case  she  should  die  before,  or  leave 
no  issue,  then  to  go  to  and  among  all  the  testator's  grand- 
daughters." From  this  language,  it  is  apparent  that  the 
testator  intended  the  provision  in  question  to  be  continued 
to  Mrs.  Clark  and  her  descendants  so  long  as  she  should 
have  any.  From  which  position  two  consequences  follow: 
First,  that  the  limitation  *over  of  the  grand-daughters  [*842] 
being  dependent  on  an  indefinite  failure  of  issue,  is  void  for 
remoteness ;  and  secondly,  that  the  estate  granted  to  Mrs. 
Clark  is  either  an  estate  for  life  with  remainder  to  her  issue 
in  fee,  or  which  is  more  consonant  with  the  spirit  of  the 
authorities,  an  estate  tail  in  Mrs.  Clark  by  implication, 
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****•  converted  either  by  the  operation  of  our  statute,  or  by  the 
Brftdhunft  birth  of  issue  at  common  law,  into  a  fee  simple  absolute. 
{Earl  of  Stafford,  v.  Buckley,  2  Ves.  sen.  170 ;  Co.  lit  144,  b.) 
An  annuity,  like  the  rent  of  land,  may  be  granted  in  fee 
as  well  as  for  life  or  years ;  and  whether  it  be  within  the 
statute  de  donis,  and  therefore  subject  to  the  doctrine  of 
entails,  or  within  the  principle  of  fees  conditional  at  com* 
mon  law,  as  adjudged  in  Nevil's  case,  the  result  in  the 
present  instance  will  be  precisely  the  same.  (7  Co.  33.) 
"  It  is  admitted,"  says  the  Master  of  the  Rolls,  in  the  case  of 
Smith  v.  Pybus,  9  Yes,  574,)  cited  by  the  counsel  for  the 
complainants,  "  that  an  annuity  to  a  man  and  his  heirs 
would  constitute  a  perpetual  annuity ;  and  the  only  way  of 
satisfying  it  is  by  setting  aside  such  a  sum  as  would  forever 
answer  it;  and  the  annuitant  would  have  the  absolute  dis- 
position of  the  sum  so  set  aside."  The  annuities  of  two 
hundred  dollars,  each  given  to  the  grand-daughters  as  such, 
are  declared  to  be  "  for  and  during  the  term  or  terms  of 
their  lives ;  and  if  it  should  so  happen  that  either  of  them 
should  die  without  leaving  issue,  then  that  the  said  annuity, 
part  or  portion  of  her  so  dying,  is  to  be  divided  amongst 
the  survivors  of  them  then  living,  or  other  heirs,  female  in 
preference,"  with  a  limitation  over  in  favor  of  the  residuary 
legatees.  The  cross-remainders  in  this  case,  as  well  as  the 
limitation  over,  being  equally  dependent  on  an  indefinite 
failure  of  heirs,  are  clearly  void  as  too  remote ;  and,  upon 
die  principle  of  the  great  Eden  case,  each  of  the  grand- 
daughters takes  an  estate  tail  turned  by  law  into  a  fee  sun- 
pie,  (Wilkes  v.  Lyon,  2  Cowen,  888 ;  King  v.  MelUng,  1 
Vent  225;  2  Lev.  58;  1  Bulst.  219;  Wild's  case,  6  Ca 
17  ;  Shelby's  case,  1  Co.  99;  Richards  v.  Lady  Bergatenny, 
U.  1695;  2  Vern.  825;  White  v.  Collins,  Com.  R  289; 
Sparrow  v.  Shaw,  8  Bro.  P.  C.  467 ;  Jackson  esc  cfero.  Her- 
kimer v.  Bellinger,  18  John.  868.)  Personal  estate  cannot 
r*8431  ^  enta^e(^  *Where  personal  estate  is  bequeathed  in  a 
will  by  words  which  in  case  of  real  estate  would  have  cre- 
ated an  estate  tail,  the  absolute  property  passes  to  die  lega- 
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tee.    (Seak  v.  Seale,  1  P.  Wms.  290;  Prec.  in  Chanc.  421 ;       *»■ 
<Jil.  Eq.  R.  105 ;  BuUerfield  v.  Butterfield,  1  Ves.  133,  154;     Bradhuirt 
Stratum  v.  Payne,  3  Bro.  P.  C.  257;  Earl  of  Chatham  v.    3,^^ 
Tbffttfi,  6  Bro.  P.  C.  450;  Pelham  v.  Gregory,  5  Bro.  P.  C. 
485 ;  Duke  of  Montague  v.  Lord  Beaulieau,  6  Bro.  P.  C.  225.) 

W.  Van  Hook,  for  BradhuTst's  infants. 

B.  Ferris,  for  Scheiffelin's  infants. 

The  Chancellor  : — I  am  satisfied  from  the  will  itself 
without  reference  to  the  memorandums  found  therewith, 
that  the  intention  of  the  testator  was,  to  give  to  his  grand- 
daughter Mary  Theresa  an  annuity  of  $300  only,  during 
the  life  of  her  grand-mother;  and  on  her  decease  to  add  to 
it  one-third  of  the  legacy  given  to  the  latter,  thereby  in- 
creasing it  to  $700. 

The  proper  rule  of  construction  in  the  case  of  wills,  is  to 
give  effect  to  the  intention  of  the  testator,  if  such  intention 
can  be  discovered  from  the  whole  will  taken  together,  and 
the  same  is  not  inconsistent  with  the  rules  of  law.  (Wyatt 
v.  Sadler's  heirs,  1  Munf.  537.)  And  where  such  intent  is  ' 
plainly  discoverable,  the  court,  in  order  to  give  effect  there- 
to, frequently  rejects  the  strict  grammatical  sense  of  the  lan- 
guage employed  by  the  testator. 

The  first  annuity  of  $300  to  Mary  Theresa, was  undoubt- 
edly the  one  intended  to  commence  from  his  death.  And 
in  the  subsequent  clause,  in  which  he  directs,  "  that  from 
and  after  my  death  and  decease,  the  further  sum  of  $400  per 
annum  will  commence  and  be  added  thereto,"  the  testator 
has  evidently  substituted  his  own  death  for  that  of  his 
wife ;  for  he  had  before  declared,  that  after  the  death  of  his 
wife,  the  $1,200  should  be  equally  divided  between  Mary  - 
Theresa  and  her  two  aunts.  And  this  is  undoubtedly  the 
same  $400  which  he  directs  to  be  "  added  to  her  annuity;" 
for  he  then  goes  on  further  and  says,  "  making  together 
$700  per  annum,  during  her  life."    If  he  had  intended  the 
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1*29.  $400  as  the  annuity  *to  commence  at  his  death,  he  would 
Bradhurst  not  have  directed  it,  at  that  time,  to  be  added  to  the  an- 
Bradhunt  nu^7  which  was  to  commence  afterwards.  He  could  not 
have  intended  to  give  two  $400  legacies,  one  commencing 
at  his  own  death,  and  the  other  on  the  death  of  his  wife, 
because  one  of  them  is  mentioned  as  $300  only.  And  both, 
when  added  together,  are  by  him  declared  to  amount  to 
$700.  By  the  grammatical  construction  of  the  language 
used  by  the  testator,  the  $300  annuity  is  not  described  as 
the  third  part  of  the  annuity  of  the  grand-mother,  which  he 
directs  to  be  divided  on  her  death.  This  part  of  the  will  is 
certainly  very  obscure,  but  I  think  sufficient  appears  to 
show  the  testator's  intent  without  looking  beyond  it  If  it 
will  not  bear  this  construction,  and  the  written  memoran- 
dums of  the  testator  cannot  be  resorted  to  for  the  purpose 
of  explaining  his  intention,  the  court  might  be  compelled  to 
reject  the  whole  of  the  annuities  to  Mary  Theresa,  as  being 
void  for  uncertainty. 

There  is  no  ground  for  the  claim  put  in  by  Mary  The- 
resa for  an  additional  legacy  of  $200,  from  the  death  of  the 
testator,  under  that  clause  of  the  will  which  gives  such  le- 
gacies to  each  and  all  of  his  grand-daughters.  Although 
the  general  description  of  the  legatees  would  include  her 
also,  yet  it  is  evident  he  did  not  intend  her  as  one  of  them ; 
because  in  the  next  clause  he  directs  that  those  legatees 
should  take  their  annuities,  subject  to  the  same  restrictions 
as  those  which  were  imposed  in  relation  to  the  legacies 
given  to  "their  aunts  and  sister  Mary  Theresa." 

The  next  question  is  as  to  the  limitations  over  of  the  an- 
nuities to  Mary  Theresa  and  the  grand-daughters,  which 
must  be  understood  to  mean  those  in  existence  at  the  death 
of  the  testator.  And  here  it  may  be  proper  to  observe  that 
this  will  is  so  obscurely  and  inartificially  drawn,  that  it  is 
impossible  to  ascertain,  with  any  degree  of  certainty,  what 
was  the  real  intention  of  the  testator.  The  several  be- 
quests must  therefore  be  construed  according  to  the  legal 
effect  of  the  terms  employed.    It  appears  to  have  been  the 
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general  object  of  the  testator  to  make  personal  property  tin*  1829. 
alienable.  That  not  being  allowable,  the  construction  of  Bradhurat 
some  parts  of  the  will  must,  of  course,  be  contrary  to  his  3,^2^,^ 
intention.  Annuities  *given  by  will,  although  payable  out 
of  the  personal  estate,  or  out  of  the  general  funds  of  the 
testator,  are  generally  construed  and  governed  by  the  prin- 
ciples which  are  applicable  to  a  devise  of  real  estate.  Thus, 
if  an  annuity  is  given  to  a  man  and  his  heirs  in  perpetuity, 
he  has  an  absolute  interest  therein ;  and  the  only  way  of 
satisfying  it  is  by  setting  aside  such  sum  as  will  forever 
answer  it ;  and  the  annuitant  is  entitled  to  the  absolute  dis- 
position of  the  fund  so  set  aside.  (Smith  v.  Pybus,  9  Vea. 
567.  (If  it  is  given  to  a  man  and  the  heirs  of  his  body,  it 
is  in  the  nature  of  estate  tail ;  but  the  annuity  cannot  be 
barred  by  a  common  recovery  as  a  real  estate  can.  (Doct. 
&  Stud.  Dial.  1,  ch.  30 ;  and  per  Lord  Loughborough,  1 
Brown's  Ch.  Eep.  319.)  Therefore,  to  prevent  a  perpetuity, 
the  common  law  gives  to  the  annuitant  an  absolute  inter- 
est ;  and  the  effect  is  precisely  the  same  as  that  produced 
by  our  statute  abolishing  entails  upon  a  devise  of  real 
property  in  tail.  Upon  the  same  principles,  a  limitation 
over  of  the  annuity  upon  an  indefinite  failure  of  issue  is 
void,  as  depending  upon  too  remote  a  contingency.  (Seals 
v.  Seale,  Prec  in  Ch.  421 ;  1  P.  Wms.  290,  S.  C. ;  Bodens 
y.  Watson,  Amb.  898,  478 ;  Robinson  v.  Fitzherbert,  2  Bro. 
Ch.  Eep.  127.)  But  if  the  failure  of  issue  is  confined  to  the 
death  of  the  annuitant,  the  limitation  over  is  good,  as  being 
in  the  nature  of  an  executory  devise.  (Shepherd  v.  Leasing- 
ham,  Amb.  122;    18  Ves.  484;    6  Bro.  P.  C.  818.) 

The  limitation  over  of  the  annuity  to  Mary  Theresa  is 
not  upon  an  indefinite  failure  of  issue,  but  upon  the  contin- 
gency of  her  dying  without  issue  living  at  the  time  of  her 
death.  Therefore,  upon  the  principle  of  the  case  of  Wilkes 
v.  Lyon,  (2  Cowen,  833,)  she  is  entitled  to  the  same  in  per- 
petuity ;  subject,  however,  to  the  contingency  of  her  dying 
before  the  other  grand-daughters,  and  without  issue  living 
at  the  time  of  her  death.    And  she  is  not  entitled  to  the 
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1M&  absolute  control  of  the  fund  set  apart  for  the  purpose  of 
Bradhun*  raising  that  annuity,  until  it  is  ascertained  that  the  limita- 
3^^  tion  over  cannot  take  place.  The  $200  annuities  to  the 
other  grand-daughters  are  also  in  perpetuity,  but  the  whole 
goes  to  the  survivor,  if  either  dies  in  the  life  time  of  the 
[*846]  other  without  *issue  living  at  the  time  of  her  death.  The 
true  construction  oft  the  will  is,  that  the  executors  take  the 
whole  estate,  with  power  to  sell  the  same  for  the  purpose 
of  the  will ;  subjdbt,  however,  to  his  restriction,  that  the 
widow  is  entitled  to  the  possession  of  the  dwelling  house  in 
Broadway  during  her  natural  life,  or  so  long  as  she  thinks 
proper  to  reside  there.  The  specific  legacies  must  first  be 
satisfied,  and  a  sufficient  sum  appropriated  to  pay  the  ground 
rent,  taxes,  assessments  and  necessary  repairs  of  the  house 
and  lot  in  Broadway.  If  there  is  not  sufficient  property  to 
raise  and  pay  all  the  annuities,  the  clause  of  priority  in  the 
will  requires  the  $1,200  annuity  to  the  widow,  with  its  sev- 
eral remainders  over,  to  be  first  provided  for ;  then  the  two 
$500  annuities  to  the  daughters,  and  after  that  the  $300  an- 
nuity to  Mary  Theresa.  The  $200  legacies  to  the  other 
grand-daughters  must  be  postponed  to  all  these;  and  if 
there  is  any  abatement,  it  must  be  in  the  several  classes 
only.  A  sufficient  sum  must  therefore  be  appropriated  to 
purchase  an  annuity  of  $400  during  the  joint  lives  of  the 
widow  and  Mrs.  ScheiSelin,  and  a  like  annuity  during  the 
joint  lives  of  the  widow  and  of  Mrs.  McKesson ;  and  ano- 
ther annuity  of  $400  in  perpetuity.  The  whole  of  these 
annuities  must  be  paid  to  the  widow  for  life ;  and  after  her 
decease,  the  first  annuity  must  be  paid  to  Mrs.  Scheiffelin, 
the  second  to  Mrs.  McKesson,  and  the  third  to  Mary  The- 
resa, during  their  respective  lives ;  and  after  the  death  of 
Mary  Theresa,  if  she  shall  survive  the  other  grand-daughters 
and  leave  issue,  the  latter  annuity,  or  the  fund  set  apart  for 
the  payment  thereof,  must  be  transferred  to  her  legal  rep- 
resentatives ;  but  if  she  dies  before  the  other  grand-daugh- 
teffl,  or  either  of  them,  and  without  issue,  then  it  is  to  go 
to  tlioee  gEand-daughters,  or  such  of  them  as  are  then  living, 
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in  perpetuity.  After  providing  for  those  annuities,  another  **»- 
sum  must  then  be  appropriated  to  purchase  two  annuities  Bradhure* 
of  $500  each,  one  for  the  life  of  Mrs.  Scheiflfelin,  and  the  Brdhuret 
other  for  the  life  of  her  sister,  and  to  be  paid  to  them 
respectively  according  to  the  directions  of  the  will.  A  fur- 
ther sum  must  then  be  set  apart  to  purchase  an  annuity  of 
$800  in  perpetuity,  to  be  paid  to  Mary  Theresa  for  life,  in- 
cluding arrears  from  the  death  of  the  testator,  and  to  be 
disposed  of  after  her  *death  in  the  same  manner  that  the  [*847] 
$400  annuity  in  perpetuity  is  herein  directed  to  be  disposed 
of;  and  out  of  the  residue  of  the  estate  a  further  sum  must 
then  be  appropriated,  sufficient  to  purchase  two  perpetual 
annuities  of  $200  each,  for  the  other  grand-daughters  of  the 
testator,  to  be  paid  to  them  respectively,  or  to  accumulate 
for  their  benefit  from  the  death  of  the  testator  during  their 
natural  lives.  And  if  either  of  them  die  during  the  life- 
time of  the  other  without  leaving  issue  then  living,  the 
whole  to  go  to  the  survivor  in  perpetuity ;  but  if  either  dies 
without  issue  during  the  life  of  the  other,  their  respective 
annuities,  on  the  death  of  each,  are  to  go  to  their  legal  rep- 
resentatives in  perpetuity.  After  providing  for  these  sev- 
eral annuities,  the  residue  of  the  property  must  be  appro- 
priated for  the  use  of  the  grand-sons  who  were  in  existence 
at  the  death  of  the  testator,  or  their  legal  representatives,  in 
the  manner  mentioned  in  the  will. 

A  decree  must  therefore  be  entered,  declaring  the  con- 
struction of  thie  will  as  above  stated,  and  directing  the  exe- 
cutors to  appropriate  the  real  and  personal  property  of  the 
testator  to  raise  and  pay  the  annuities  and  legacies  accord- 
ing to  this  construction.  They  are  also  to  have  their  costs 
of  this  suit  out  of  the  estate. 
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The  Public 
Admmistrator  Thb  pUBLIC  ADMINISTRATOR  OF   NEW   YORK  V.  WATTS 

Watts  and  Le  AND  Le  ROY.— J.  L.  NORTON  V.  THE  SAME. 

Roy. 

Norton  a  testamentary  paper,  purporting  to  be  a  will  of  real  and  personal  estate, 
The  Same  waa  Prop*™**  DJ  tne  testator,  in  his  own  handwriting,  with  an  attestation 
clause  and  leaving  blanks  for  the  date,  and  upon  his  death,  twenty-seven 
years  afterwards,  it  was  found  among  his  valuable  papers  in  this  state, 
i  without  subscribing  witnesses,  date  or  signature ;  held,  that  it  was  an  un- 

executed and  unfinished  instrument,  and  was  not  a  valid  will  of  personal 
estate. 

Where,  from  an  inspection  of  a  testamentary  paper,  or  otherwise,  it  appears 
that  the  deceased  intended  the  same  to  operate  as  his  will,  without  any 
further  act  on  his  part,  and  without  the  addition  of  any  other  formalities, 
it  is  a  valid  will  of  personal  property. 

But  if  some  other  act  or  formality  was  supposed  necessary  by  the  testator,  or 
was  intended  to  be  done  and  observed  by  him,  it  is  an  unfinished  or  unex- 
[*848]  ecuted  ♦will,  and  is  not  valid  unless  the  testator  was  arrested  by  death  be- 

fore he  had  reasonable  time  to  complete  his  will  in  the  manner  intended. 

Where  a  person  appears  before  a  surrogate  to  oppose  probate  of  a  will,  he  is 
bound,  if  required  by  the  adverse  party,  to  propound  his  interest,  or  show 
his  right  to  contest  the  will.[l] 

If  issue  is  taken  on  the  allegation  of  interest,  the  evidence  in  relation  to  that 
question  and  that  which  relates  to  the  validity  of  the  will  should  proceed 
pari  passu. 

A  person  claiming  as  next  of  kin  should  in  his  allegation  of  interest  show 
how  he  was  related  to  the  deceased. 

An  allegation,  by  a  party  coming  to  contest  a  will,  that  he  is  nearer  of  kin  to 
the  deceased  than  any  other  person  residing  in  the  United  States,  is  not 
sufficient 

This  was  an  appeal  from  the  decree  of  the  surrogate  oi 
the  city  and  county  of  New  York,  establishing  an  unexecu- 
ted paper  propounded  by  the  respondents  as  the  will  of 
John  G.  Leake.  The  father  of  the  decedant  was  a  British 
officer,  who  came  to  this  country  about  sixty  years  since, 
with  his  two  sons,  Robert  W.  and  John  G.,  and  died  in  the 
city  of  New  York,  in  1774.  He  had  one  daughter,  who 
died  before  her  father,  and  without  issue.    Robert  W.  mar- 

[1]  See  2  R.  a  (4th  ed.)  244. 
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ried  the  sister  of  John  Watts,  the  respondent,  and  died  in       **** 
1788,  leaving  his  wife  and  one  child  him  surviving.     The    The  PubHc 
child  died  a  fe>v  years  afterwards,  but  the  widow  is  still  AdmiJ^»*>r 
living  in  England.     The  decedent  studied  law  as  a  profes-  W*M*  «*<*  Le 
sion,  and  practiced  for  a  number  of  years  in  the  city  of  New 
York.     He  was  never  married,  and  during  the  latter  part      N<^*°n 
of  his  life,  although  he  kept  house,  yet  he  had  no  family    The  Sane, 
except  two  colored  domestics.     He  lived  like  a  hermit, 
seeing  no  company,  and  seldom  leaving  his  house.    He 
died  in  June,  1827,  between  seventy  and  eighty  years  of 
age,  leaving  a  personal  estate  estimated  at  about  $250,000, 
and  a  real  estate  nearly  as  large.     He  had  become  much 
enfeebled  by  age,  and  had  been  more  unwell  than  usual  for 
several  days  before  his  death,  but  retained  his  senses  to  the 
last.     After  his  decease,  the  instrument  propounded  was 
found  in  an  iron  chest  where  he  had  for  many  years  been 
in  the  habit  of  keeping  his  valuable  papers.    It  was  written 
on  a  large  sheet  of  conveyancing  paper,  but  neither  enclosed 
or  indorsed,  and  was  found  lying  between  the  leaves  of  a 
field  book  made  in  1802,  but  in  which  some  memorandums 
•had  been  made  as  late  as  1806.    The  will  was  in  *the  hand-         [*349] 
writing  of  the  testator,  was  carefully  written  throughout, 
and  was  as  follows : 

"In  the  name  of  God,  amen.  I,  John  G.  Leake,  of  the 
city  of  New  York,  make  this  my  last  will  and  testament, 
humbly  hoping  for  eternal  happiness  through  the  mercy 
of  God  and  the  mediation  of  my  Saviour.  I  hereby  nom- 
inate, constitute  and  appoint  my  friends,  tlobert  Watts, 
John  Watts,  Herman  Le  Eoy  and  William  Bayard,  all  of 
this  city,  and  the  survivors  and  survivor  of  them,  execu- 
tors and  trustees  of  this  my  last  will,  and  for  the  care  and 
trouble  they  will  have  in  executing  of  the  same,  and  as  a 
mark  of  my  sincere  esteem  and  regard,  I  give  and  bequeath 
unto  each  of  them  one  thousand  dollars.  After  paying  my 
just  debts  and  funeral  expenses,  I  give  and  bequeath  unto  the 
rector  and  inhabitants  of  the  Protestant  Episcopal  Church 
in  this  city,  for  the  use  of  their  charity  school,  one  thousand 
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1830.       dollars ;  unto  Margaret  Leake,  relict  of  my  late  brother 
The  Public    Robert  Leake,  I  give  and  bequeath  my  plate,  best  house- 
AdmSlJjrtmtor  hold  linen,  and  such  jewels  as  belonged  to  xny  late  mother 
W*ti»  and  Le  in  law.    I  give  and  bequeath  unto  Susannah  Barker,  late 
Susannah  Richards,  god-daughter  of  my  >  said  mother  in 
Norton      j^  all  my  estate  and  interest  in  a  lease  from  the  gover- 
The  Seme,    nors  of  the  college  in  this  city  to  Robert  Ross,  (assigned  to 
me  by  said  Ross,)  of  two  lots  of  ground  in  Greenwich 
street.    I  give  my  black  man  James  his  freedom  and  one 
hundred  dollars ;  for  the  last  time  enjoining  upon  him  a 
reformation  of  conduct,  without  which  freedom  will  prove 
his  greatest  punishment.    All  the  rest,  residue  and  remain- 
der of  my  estates,  real  and  personal,  I  give,  devise  and  be- 
queath unto  my  said  executors,  the  survivors  and  survivor 
of  them,  for  the  uses  and  upon  the  trusts  following,  viz. : 
As  for  and  concerning  my  estate  and  interest  in  the  town 

ship  of  Hyde, county,  which  I  declare  to  be  held 

by  me  in  trust  for  Benjamin  Hugget,  formerly  of  this  city, 
now  deceased,  and  his  heirs,  that  they  convey  the  same  on 
demand  to  the  legal  heirs  or  devisees  of  the  said  Benjamin 
Hugget  or  to  whomsoever  the  said  heirs  or  devisees  shall 
legally  nominate  and  appoint  to  take  and  receive  the  same, 
first  paying  to  my  executors  all  moneys  which  I  may  or 
shall  have  "advanced  on  account  of  said  estate.  And  as  for 
and  concerning  all  such  lands,  for  the  sale  whereof  I  may 
have  entered  into  contracts  or  agreements,  either  personally 
or  through  Jedediah  Sanger,  Esq.,  of  Whitestown,  that 
they  convey  the  same  on  receipt  of  the  consideration 
money,  conformably  to  the  said  contracts  or  agreements. 
And  as  for  and  concerning  the  shares  in  the  bank  of  the 
United  States  which  I  shall  leave  at  my  decease,  that  they 
pay  the  interest  or  dividends  arising  therefrom,  as  the  same 
shall  be  received,  unto  the  aforesaid  Margaret  Leake ;  and 
in  case  of  the  non-renewal  of  the  charter,  the  interest  ari- 
sing from  the  net  proceeds  thereof  during  her  life.  And  as 
for  and  concerning  all  the  rest,  residue  and  remainder  of 
my  estates,  real  and  personal,  not  hereinbefore  disposed  o£ 
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and  all  moneys  arising  from  the  sale  or  sales  of  my  lands       1829. 
by  virtue  of  any  contract  or  agreement  as  aforesaid,  and    The  Public 
also  the  said  bank  shares,  or  the  net  proceeds  thereof,  on  Admintetnaar 
the  decease  of  the  said  Margaret  Leake,  to  and  for  the  use,  Watts  and  Le 
benefit  and  behoof  of  Robert  Watts,  the  second  son  of  my        B€y# 
friend  and  executor  John  Watts,  and  his  heirs,  upon  this      Norton 
express  condition,  that  the  said  Robert  Watts  and  his  heirs    Th/same. 
shall  and  do  take  the  name  of  Leake,  and  by  that  surname 
be  called  and  known  forever  thereafter ;  and  until  the  said 
Robert  shall  arrive  at  legal  age,  I  give  my  said  executors 
and  trustees  full  power  to  lease,  sell  and  dispose  of,  in  fee 
or  otherwise,  any  part  or  parts  of  my  new  lands,  if  they 
shall  judge  it  for  the  advantage  of  the  estate.    But  if  the 
said  Robert  Watts  shall  die  under  age,  and  without  lawful 
issue,  or  shall  refuse  to  accept  of  this  devise  and  bequest 
on  the  aforesaid  condition,  then  it  is  my  will,  and  I  hereby 
order  and  direct  that  the  said  bank  shares,  upon  either  of 
the  last  mentioned  contingencies  taking  place,  and  at  the 
said  Margaret  Leake's  decease,  or  the  net  proceeds  thereof 
in  case  of  the  non-renewal  of  the  charter,  shall  be  equally 
divided  amongst  the  oldest  surviving  sons  of  my  said  ex- 
ecutors, and  that  all  the  rest,  residue  and  remainder  of  my 
estate  real  and  personal  in  the  hands  and  possession  of  my 
said  executors  and  trustees  upon  the  death  or  refusal  of  the 
said  Robert  Watts  to  accept  as  aforesaid,  shall  be  likewise 
immediately  thereupon  conveyed  and  transferred  by  my 
said  executors  and  trustees,  the  survivors  *and  survivor  of        [*861] 
them,  unto  the  rector  and  church  wardens  of  the  Protestant 
Episcopal  Church,  the  presiding  or  eldest  minister  of  the 
Dutch  and  Presbyterian  congregations  respectively  in  this 
city*  and  their  successors,  together  with  the  mayor  and  re- 
corder of  the  said  city,  and  their  successors,  upon  this  spe- 
cial trust  and  confidence,  to  be  by  them  appropriated  to 
the  purchasing  and  endowing  of  a  house,  or  of  ground  to 
erect  and  endow  a  building  in  the  suburbs  of  the  city,  for 
the  reception,  maintenance  and  education  from  time  to  time 
forever  thereafter  of  as  many  helpless  orphan  children, 
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18a9-  (paying  no  regard  to  the  country  or  religious  persuasion  of 
The  Public  their  deceased  parents,)  until  they  shall  severally  arrive  at 
^lil^trafcor  an  age  to  be  put  out  apprentices  to  trades  or  services,  as 

Watte  and  Le  the  said  trustees  shall  deem  the  annual  income  arising  from 
said  estates  fully  adequate  to  support ;  and  to  be  under 
Norton  ^^  njeg  an(j  regulations,  with  such  and  as  many  attend- 
The  Same,  ants  for  the  management  and  government  thereof  as  a  ma- 
jority of  said  trustees  shall  judge  to  be  most  useful  and 
expedient ;  nevertheless,  it  is  my  will  that  no  part  of  the 
estates  devised  shall  be  applied  towards  the  purchasing  or 
erecting  of  the  building  aforesaid,  but  that  the  expense 
shall  be  defrayed  solely  out  of  the  rents,  issues  and  profits. 
And  I  hereby  give  unto  the  said  trustees  full  power  to 
lease  for  a  term  of  years,  and  to  sell  and  dispose  of  in  fee, 
or  otherwise,  for  the  best  price  and  consideration  that  can 
be  had  or  gotten  for  the  same,  any  part  or  parts  of  the  said 
real  estate,  and  good  and  sufficient  deeds  and  conveyances 
in  the  law  thereupon  to  make,  seal  and  deliver;  placing  all 
moneys  accruing  from  such  sale  or  sales  at  interest  on  the 
best  and  most  permanent  security  for  the  better  support 
and  extension  of  the  charity.  I  hereby  revoke  all  former 
wills  by  me  at  any  time  heretofore  made,  and  declare  these 
presents  only  to  be  and  contain  my  last  will  and  testament 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 

the day  of ,  one  thousand  eight  hundred,    [l.  s.] 

"  Sigijed,  sealed,  published  and  declared  by  the  testator, 
as,  for  and  to  contain  his  last  will  and  testament,  in  the 
presence  of  us,  who  at  his  request,  in  his  presence  and  that 
of  each  other,  subscribed  our  names  as  witnesses  thereto." 

[*852]  *No  formal  allegation  of  facts  to  support  the  paper  pro- 

pounded, was  put  in  before  the  surrogate;  but  probate 
thereof  was  opposed  by  the  public  administrator  of  the  city 
of  New  York,  who  claimed  the  administration  of  the  estate 
of  the  deceased,  on  the  ground  that  he  died  intestate,  and 
without  leaving  any  relatives.  John  L.  Norton  also  op- 
posed the  probate,  and  claimed  administration  as  the  next  of 
kin.    His  allegation  of  interest  was  as  follows :  "  Your 
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petitioner  has  been  informed  and  believes  that  John  G.       18*9. 
Leake,  late  of  the  city  of  New  York,  deceased,  and  who    The  Public 
died  in  the  said  city,  on  the  second  day  of  June  last,  has  ^dminiatratop 
repeatedly  declared  and  admitted  to  others,  that  he  was  re-  Watts  and  Le 
lated  to  your  petitioner.    And  your  petitioner,  confiding        ^' 
in  the  truth  of  the  said  representations,  does  verily  believe      Norton 
that  he  is  nearer  of  kin  to  the  said  John  6.  Leake  than  any    The  Same, 
other  person  now  residing  in  the  United  States  of  America^ 
and  that  he  is  legally  and  justly  entitled  to  the  administer 
tion  of  the  estate  of  the  said  John  G.  Leake,  and  his  next 
of  kin."    The  respondents  objected  to  this,  as  an  insuffi- 
cient allegation  of  his  interest ;  but  the  surrogate  decided, 
it  was  sufficient  to  authorize  him  to  be  heard  in  opposition 
to  the  will.    After  hearing  the  proofs  of  the  respective  par- 
ties, the  surrogate  pronounced  in  favor  of  the  will ;  and 
Norton,  and  the  public  administrator,  both  appealed  to  this 
court  from  the  decree  of  the  surrogate.    The  following  is 
the  opinion  of  the  surrogate,  delivered  in  support  of  the 
will:    • 

J.  Campbell,  Surrogate : — The  present  subject  of  contro- 
versy has  been  submitted  to  me  by  the  parties,  without 
argument,  after  a  laborious  and  protracted  investigation. 
The  important  question  of  law  to  which  it  gives  rise,  and 
the  vast  amount  of  property  involved  in  its  issue,  renders 
it  a  case  of  extraordinary  interest ;  and  in  proceeding  to 
decide  it,  I  am  only  encouraged  by  the  reflection,  that 
should  the  judgment  that  I  am  about  to  render  prove 
erroneous,  it  may  be  easily  corrected  by  an  appeal  to  a 
higher  and  more  competent  forum.  It  happens  fortunately 
that  the  case  is  not  embarrassed  by  any  preliminary  diffi- 
culties; there  are  no.  contending  papers  to  be  disposed  oi) 
and  no  doubts  are  entertained  with  *respect  either  to  the  [*358] 
handwriting  or  the  mental  capacity  of  the  deceased. 

Mr.  John  G.  Leake,  an  aged  and  respectable  inhabitant 
of  this  city,  recently  died,  without  leaving  any  relatives 
that  have  yet  been  satisfactorily  ascertained,  on  whom  his 
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1829-       estate  would  legally  devolve.    He  was  torn  in  England ; 

The  Public   and  when  about  the  age  of  fifteen,  he  came  to  this  country, 
Administrator 

T  near  sixty  years  since,  in  company  with  his  father  and 

"^rtte**1  J*  brother.  Soon  after  his  arrival,  he  commenced  the  study 
of  law  in  the  office  of  James  Duane,  then  a  practicing  and 
Norton  eminent  lawyer  in  this  city;  and  here  his  intimacy  with 
The  Same.  Mr.  John  Watts,  who  was  a  fellow  student  in  the  same 
office,  commemced;  an  intimacy  that  afterwards  ripened 
into  friendship,  and  which  continued  without  interruption 
to  the  period  of  his  death.  The  father,  Eobert  Leake,  was 
a  commissary-general  in  the  British  army :  he  died  in  this 
city  about  the  beginning  of  the  year  1774,  having  had 
three  children,  Ann  Margaretta,  Eobert  William  and 
John  George,  the  deceased,  who  were  the  issue  of  his  first 
marriage;  by  his  second  wife,  whom  he  married  in  this 
country,  he  had  no  children.  Ann  Margaretta  remained 
in  England ;  she  married  a  Mr.  William  Penwick  and  died 
a  short  time  before  her  father,  without  issue. 

The  brother,  Eobert  William,  held  the  commission  of  a 
major  in  the  British  army.  After  the  American  revolution, 
he  returned  to  England,  where  he  died  some  time  in  the 
year  1788.  He  married  a  sister  of  Mr.  John  Watt;  she 
still  survives,  and,  is  now  residing  at  Southampton  in  Eng- 
land. By  this  marriage  there  was  one  child,  a  son,  who 
died  at  the  early  age  of  eight,  in  the  year  1798.  His  pre- 
mature death  was  long  and  deeply  lamented  by  the  de- 
ceased, and  there  is  good  reason  to  believe,  had  his  life 
been  prolonged  to  the  present  day,  he  would  have  been  the 
sole  and  undisputed  heir  of  this  estate.  For  his  sister  in 
law  in  England,  he  appears  to  have  cherished  a  constant 
and  sincere  affection ;  she  stood  in  need  of  assistance,  in 
consequence  of  some  severe  losses  which  she  had  sustained, 
and  it  is  in  proof  that  he  relieved  her  wants,  by  furnishing 
her  from  time  to  time  with  pecuniary  aid.    The  deceased 

[*854]  was  never  married;  his  mode  of  life  was  *recluse  and  soli- 
tary, never  visiting,  and  seldom  visited;  having  but  few 
acquaintances,  and  still  fewer  associates ;  in  his  latter  years 
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he  was  almost  forgotten.    He  was  intelligent  and  fond  of      l*** 
conversing,  but  in  his  communications  in  relation  to  his   The  Public 
estate,  he  is  represented  by  all  to  have  been  fastidiously  -MwamtintoK 
close  and  reserved.    Perhaps  the  most  he  was  ever  known  Watte  aad  lie 
to  disclose  on  the  subject,  was  in  the  casual  declaration  he  7* 

once  made  to  Mr.  Philip  Brasher,  that  he  intended  the      **<**» 
bulk  of  his  estate  should  remain  in  this  country.  The  San* 

In  a  closet  or  pantry  adjoining  his  sitting  room,  and 
communicating  with  it  by  a  door,  stood  an  iron  chest,  of 
small  dimensions,  which  contained  his  valuable  papers, 
ffcmily  jewels,  and  money  for  immediate  domestic  use.  This 
chest  was  always  kept  locked,  and  the  key  of  it  was  care- 
frilly  retained  by  the  deceased  himself.  His  unimportant 
and  obsolete  papers  were  placed  in  common  trunks,  that 
lay  in  the  second  and  third  stories  of  the  house.  To  the 
iron  chest,  the  deceased  had  frequent  occasion  to  repair; 
indeed,  hardly  a  day  passed,  without  his  opening  it  for 
some  purpose  or  another.  Often  his  table  would  be  oov* 
ered  with  papers,  taken  out  by  himself,  and  if  any  of  them 
had  been  opened,  he  would  carefully  fold  them  up  before 
he  replaced  them.  The  papers  in  this  chest  were  generally 
indorsed  on  the  outside,  and  in  their  disposition  and  ar- 
rangement, he  appears  to  have  been  extremely  exact  and 
methodical.  About  two  weeks  previous  to  his  dissolution, 
the  deceased  being  quite  feeble  and  infirm,  visited  the  iron 
chest  for  the  last  time.  He  was  supported  in  going  to  it 
from  his  bed  room  up  stairs,  by  his  trusty  and  intelligent 
servant  Abraham  Casey,  who  unlocked  the  chest  for  him, 
and  retired.  Here  he  remained  some  time  alone,  and  when 
the  witness  returned  in  order  to  reconduct  him  to  his 
chamber,  he  observed  that  the  deceased  had  something  un- 
der his  arm,  which  was  entirely  concealed  from  view  un- 
der his  morning  gown.  There  is  good  reason,  however, 
to  conclude,  that  it  was  a  parcel  or  bundle  of  papers ;  be- 
cause when  the  witness  again  entered  the  room,  he  discov- 
ered from  the  cinders  in  the  grate,  that  during  his  absence^ 
the  deceased  had  been  engaged  in  burning  papers. 
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I8f9.  *Immediately  after  his  decease,  the  iron  chest  was  opened 

The  Public    ia  the  presence  of  several  respectable  citizens;  and  in  it 
Administrator  waa  {oun^  {n  a  thin  land-book,  which  lay  about  one-third 
Watts  and  Le  the  way  towards  the  bottom  of  the  chest,  the  paper  pro- 
*°*'       pounded,  enclosed  in  a  blank  envelope. 
Norton  ln  the  position  in  which  this  book  lay  in  the  chest,  it 

The  Same,  could  not  have  been  seen  without  first  removing  some 
papers  that  covered  it.  The  paper  is  a  large  sheet,  and  the 
one  in  which  it  was  found  enclosed  is  of  a  similar  size. 
When  it  was  written,  cannot  at  the  present  time  be  ac- 
curately determined ;  the  words  "  one  thousand  eight  hun- 
dred" are  written  out  at  length ;  the  day,  month  and  the 
year  are  left  blanks ;  but  from  evidence  derived  from  the 
instrument  itself  it  was  probably  written  many  years  back. 

The  paper  discovered  in  the  manner  related,  is  a  long, 
full  and  formal  will,  written  throughout  in  the  handwri- 
ting of  the  deceased,  without  erasures  or  alteration  ;  in  all 
its  parts  perfect,  and  wanting  nothing  to  render  it  for  every 
purpose  effectual,  but  his  signature  and  the  usual  attestation 
of  subscribing  witnesses. 

By  this  paper  the  deceased,  after,  among  other  things, 
bequeathing  to  his  sister  in  law  Mrs.  Margaret  Leake,  his 
plate,  household  linen,  and  the  jewels  of  his  deceased  step- 
mother, and  making  in  addition  a  provision  for  her  sup- 
port during  her  life,  devises  and  bequeaths  all  his  residuary 
estate,  both  real  and  personal,  to  Eobert  Watts,  the  son  of 
his  friend  Mr.  John  Watts,  on  condition  of  his  a«snnm>g 
the  surname  of  Leake,  and  that  he  and  his  heirs  be  forever 
called  and  known  by  that  name. 

The  paper  thus  unexecuted,  though  acknowledged  to  be 
void  as  to  the  real,  has  been  propounded  by  the  surviving 
executors  named  in  it,  as  containing  a  good  and  valid  dis- 
position of  the  personal  estate. 

The  right  of  devising  real  estate  did  not  originally  exist 
at  common  law.  This  power  was  first  given  by  the  statute 
of  Henry  the  8th,  denominated  the  statute  of  wills ;  and 
long  after  this  period,  in  the  reign  of  Charles  the  2d,  the 
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statute  of  frauds  was  enacted,  which  prescribed  the  for-       **a9. 
malities  with  which  wills  must  be  executed,  in  order  to    The  Public 
pass  real  estate,    *Pievious  to  the  last-mentioned  statute,  a  kAmh^±M'*n 
disposition  by  testament,  of  personal  estate,  was  good  with-  W***8  •*"*  ** 
out  the  signature  of  the  testator,  or  any  solemnity  of  publi- 
cation.   The  statute  of  frauds  made  no  alteration  in  this      Norton 
respect,  and  with  the  exception  of  some  regulations  in  re-    The  Same, 
gard  to  nuncupative  wills,  the  common  law  in  relation  to 
the  disposition  of  personal  estate  by  will  remains  unchanged. 

The  cases  in  th#books  are  numerous,  where  loose  and  in- 
formal papers,  without  date  or  signature,  have  been  held  to 
be  entitled  to  probate. 

In  papers  of  this  description,  the  final  disposing  intention 
is  principally  regarded ;  and  where  this  is  satisfactorily  as- 
certained, I  am  not  aware  that  any  cases  exist  where  they 
have  been  rejected.  (Swinburne,  part  7,  sect.  12.  Same, 
part  1,  sect.  2,  page  6,  and  the  cases  there  cited.  Shep- 
herd's Touchstone,  409.  Chancery  Cases,  273.  28  Car.  2, 
and  the  cases  in  Phillimore  and  Adams7  Reports.) 

The  courts  of  this  state  furnish  no  cases  that  directly 
bear  on  the  one  under  consideration.  All  the  decisions 
having  relation  to  the  present  matter  in  controversy  are  de- 
rived from  England,  and  may  be  divided  into  two  classes, 
the  ancient  and  modern.  The  former  constitutes  a  series 
which  extends  from  the  time  of  Queen  Elizabeth  to  the  era 
of  our  ^evolution ;  the  latter  embraces  those  that  have  sub- 
sequently occurred.  Under  the  authority  of  the  ancient 
cases,  the  testamentary  validity  of  the  present  paper  would 
not  admit  of  much  doubt ;  but  according  to  the  modern, 
its  claims  to  this  character  do  not  appear  quite  so  certain/ 
By  the  constitution  of  this  state,  sec.  XIII,  art.  7th,  only 
such  parts  of  the  common  law  as  formed  the  law  of  the 
colony  of  New  York,  on  the  19th  of  April,  1775,  are  recog- 
nized as  law  in  this  state :  of  course  the  decisions  of  Eng* 
lish  tribunals  since  that  period,  however  much  entitled  to 
respect  as  mere  opinions,  are  not  obligatory  here  as  legal 
authorities ;  but  assuming  that  they  were,  I  am  inclined  to 
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1899.       think  that  this  paper  may  be  established  as  a  will,  even  om 
The  Public   the  principles  advanced  by  those  decisions. 
Artnrtntenuor      Agreeably  to  the  later  determinations  at  doctors  eom- 
Wit*  and  le  mons,  there  are  two  circumstances  unfavorable  to  this 
paper ;  *the  one  is  the  addition  of  the  attestation  clause, 
Norton      ^e  Gther  is  the  length  of  time  it  was  suffered  to  remain 
Tht  dime,    unexecuted.    If  personal  estate  only  were  bequeathed  by 
this  paper,  there  would  have  been  more  weight  in  the  first 
objection ;  but  as  the  deceased  was  also  possessed  of  real 
estate,  the  future  execution  of  it,  in  ordef  to  pass  the  latter, 
implies,  I  apprehend,  no  want  of  the  animus  tesiandi  with 
respect  to  the  former :  on  the  contrary,  it  seems  to  be  per- 
fectly consistent  with  it.    Independent,  however,  of  this 
circumstance,  the  addition  of  an  attestation  clause  is  re- 
garded as«a  circumstance  in  the  highest  decree  equivocal, 
v   and  it  has  been  repeatedly  decided,  that  it  creates  but  a 
slight  presumption  against  the  validity  of  any  testamentary 
paper.     {Harris  v.  Bedford,  2  Phillimore's  Rep.  177 ;  BeaUy 
v.  Beatty,  1  Adams'  Sep.  154 ;  Doker  v.  Oof  2  Adams,  42.) 
In  duly  estimating  the  force  of  the  second  objection,  ari- 
sing from  time,  it  must  be  remembered  that  the  instrument 
in  question  is  an  unexecuted  will,  and  is  carefully  to  be 
distinguished  from  one  which  is  both  unexecuted  and  un- 
finished.   It  is  written  in  a  fair  legible  hand,  and,  in  all 
probability,  was  engrossed  from  a  draught,  from  the  fact  of 
its  being  entirely  free  from  all  erasures,  interlineations  and 
(Obliterations.    In  addition  to  all  this,  it  is  drawn  out  with 
professional  skill  and  precision ;  and  bears  evident  marks 
throughout  of  being  a  work  requiring  much  time,  labor  and 
reflection,  before  it  was  brought  to  its  present  state  of  ma- 
turity.   Whether  the  paper  be  unfinished  or  unexecuted, 
the  presumption  of  law,  it  is  alleged,  is  against  either ;  but 
in  the  latter  case  it  is  slight,  and  may  be  rebutted  by  ex* 
trinsic  evidence.    (Mortijfore  v.  Afortifiore,  2  Adams,  854.) 
Where  a  testamentary  paper  is  unfinished,  or  merely  in 
progress  towards  completion,  nothing  excuses  its  immediate 
execution,  but  inevitable  necessity,  or  the  act  of  God. 
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{Sandford  v.  Vaughan  and  others,  1  Phillimore,  89.)    But  if       l**9* 
the  paper  be  perfect  in  every  other  respect,  except  in  being    The  Public 
executed,  the  same  strictness  is  not  exacted,  and^a  much  Admn^*ratoP 
greater  latitude  is  allowed  ;  nor  have  I,  in  the  course  of  my  "Watts  and  le 
researches,  ever  met  with  a  case,  either  ancient  or  modern,  ' 

where  *length  of  time  by  itself  has  been  held  sufficient  to  Norton 
reject  a  paper  of  this  description.  On  referring  to  the  cases  The  Same, 
in  which  unexecuted  wills  have  been  refused  to  be  estab- 
lished, I  believe  it  will  be  found,  that  in  addition  to  the 
consideration  of  time,  evidence  has  been  admitted  to  induce 
a  belief,  either  that  they  were  never  intended  as  final  testa- 
mentary dispositions ;  that  they  were  only  preparatory  to 
something  further,  o*  else  that  they  have  been  subsequently 
abandoned. 

Having  briefly  noticed  the  legal  presumption  existing 
against  the  paper,  on  the  authority  of  the  modern  adjudica- 
tions, it  remains  to  be  seen  whether  they  have  not  been 
successfully  repelled  by  the  testimony  which  has  been  ad- 
duced in  the  course  of  the  investigation. 

It  sufficiently  appears  from  the  proof,  that  the  deceased 
was  a  person  of  singular  manners,  of  indolent  habits,  and 
of  a  procrastinating  disposition.  An  extreme  aversion  to 
communicate  any  thing  respecting  his  private  affairs,  even 
to  those  with  whom  he  was  most  intimate,  was  a  conspicu- 
ous trait  in  his  character ;  nor  is  it  at  all  improbable  that  it 
was  the  influence  of  this  feeling  that  prompted  him  to  write 
and  copy  his  will  himself,  and  which  afterwards  restrained 
him  from  executing  it  in  proper  legal  form. 

The  presumption  against  this  instrument  from  lapse  of 
time  is,  in  my  opinion,  successfully  repelled  by  the  feet  of 
its  careful  preservation,  for  a  long  period,  among  his  valu- 
able papers.  Unless  it  was  in  the  contemplation  of  the 
deceased  that  the  paper  should  have  a  testamentary  effect, 
the  keeping  of  it  in  the  manner  that  has  been  related,  can 
only  be  accounted  for  on  the  supposition,  either  that  he  had 
entirely  forgotten  it,  or  that  he  considered  it  would  be 
inoperative,  from  the  circumstance  of  its  not  being  and 


866  OASES  IN  CHANCEEY. 

1829.       acknowledged  in  the  presence  of  witnesses.    Granting,  for 
*  The  Public    the  sake  of  argument,  that  it  was  forgotten,  I  do  not  per- 
Administrator  ceive  j10W  mere  forgetfulness  would  invalidate  it,  if  the 
Watts  and  Le  maker  possessed  the  animus  tesiandi.    So  far  from  having 
*'       any  such  effect,  it  is  believed  it  would  rather  weaken  the 
Norton      objection  founded  on  the  circumstance  of  time.     Be  this, 
The  Same,    however,  as  it  may,  I  #m  satisfied  that  the  paper  was  never 
out  of  his  recollection. 
[*359]  *To  write  an  instrument  like  the  one  in  question,  was  an 

extraordinary  act  for  the  deceased  to  perform:  it  was, 
moreover,  a  work  of  great  deliberation :  and  when  super- 
added to  this,  it  is  remembered  that  he  was  in  the  daily 
habit  of  repairing  to  this  chest,  and  ,that  he  was  also  fre- 
quently in  the  practice  of  taking  out  from  it  papers,  and  of 
afterwards  replacing  them,  the  conclusion  is  inevitable,  that 
the  existence  of  this  paper  was  never  effaced  from  his 
memory.  Equally  improbable  is  the  hypothesis  that  he 
neglected  to  destroy  it,  from  a  confidence  that  it  could  never 
have  any  operation  as  a  will,  by  reason  of  its  not  being 
executed.  It  is  irreconcilable  with  his  known  and  acknow- 
ledged character  for  caution  and  prudence,  to  believe  for  a 
moment,  that  he  would  run  the  hazard  of  leaving  behind 
him  an  important  document  such  as  this,  under  a  loose  and 
vague  impression  that  it  would  have  no  testamentary  effect. 
Let  it  be  recollected,  too,  that  he  was  a  lawyer  by  profes- 
sion ;  he  was  not,  therefore,  inops  consilii,  and  it  is  fair  to 
presume,  from  his  own  readings  and  experience,  that  he 
must  have  known  of  instances  where  papers,  much  less  for- 
mal, had  been  admitted  to  probate. 

As  a  proof  of  his  careful  and  vigilant  disposition,  a  few 
days  previous  to  his  death  he  goes  to  the  iron  chest,  in  order 
to  search  among  his  papers ;  nor  does  he  stop  here ;  he  is 
observed  to  take  out  some,  which  he  afterwards  burns.  If 
he  were  apprised  of  the  existence  of  this  paper  on  this 
occasion,  (and  that  he  was,  I  think  the  circumstances  pre* 
viously  detailed  justify  the  belief,)  does  not  the  omission  to 
destroy  it  almost  amount  to  its  recognition  ?    Even  on  the 
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supposition  that  he  considered  it  as  a  useless  and  unimport-       1829- 
ant  paper,  would  it  not  have  occurred  to  a  man  of  his    The  Public 
habitual  caution  and  prudence,  that  it  might  hereafter  pro-         v     tor 
duce  trouble,  and  that  it  would  be  the  safest  course  not  to  Watts  and  Le 
leave  it  behind  ?     Had  no  other  reasons  existed,  I  believe 
a  sense  of  propriety,  and  the  respect  which  he  entertained      Norton 
for  his  friend,  Mr.  John  Watts,  would  have  determined  him    The  Same, 
to  have  committed  this  particular  paper  to  the  Are,  at  the 
same  time  that  he  consigned  the  others  to  that  element. 

Another  circumstance  in  favor  of  this  instrument,  and  in 
my  opinion  a  pretty  strong  one,  are  the  bequests  contained 
*in  it  to  his  sister  in  law,  Mrs.  Margaret  Leake.  A  letter  [*360] 
has  been  produced  in  evidence,  bearing  date  the  26th  No-  - 
vember,  1822,  from  the  deceased  to  Mr.  John  Watts,  when 
in  England,  from  which  I  make  the  following  extract,  and 
which,  whilst  it  strongly  expresses  his  attachment  to  that 
lady,  displays  in  a  striking  manner  the  character  and  feel* 
ings  of  the  writer : 

"  Now  for  your  hint :  if  two,  three  or  four  hundred  dol- 
lars will  add  to  the  comfort  of  our  sister,  you  shall  remit  it 
annually  with  her  other  stipend.  Offer  my  affectionate  re- 
gards, and  say  that  I  stand  self-condemned  for  not  acknow- 
ledging her  repeated  favors,  and  cannot  promise  amend- 
ment ;  for  such  is  my  want  of  spirits  and  indolent  habits, 
a  pen  is  to  me  a  torpedo."*' 

This  lady,.it  will  be  observed,  he  calls  by  the  fond  and 
endearing  name  of  sister.  She  had  received  decided  proofs 
of  his  brotherly  love  and  kindness  in  his  lifetime,  and  from 
the  paper  in  dispute,  it  would  seem  that  it  was  far  from 
being  his  wish  that  she  should  be  left  unprpvided  or  desti- 
tute after  his  decease.  The  voluntary  proffer  on  his  part 
to  remit  to  her  annually,  and  the  fact  of  his  actually  doing 
so  up  to  the  time  of  his  death,  shows  not  only  in  what  high 
estimation  he  held  her,  but  is  also  evidence  of  a  continuance 
of  testamentary  intention ;  because,  had  he  died  intestate, 
as  they  were  no  ways  connected  by  the  ties  of  consanguin- 
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182a.       ity,  she  never  could  have  derived  the  smallest  benefit  from 
The  Public   his  estate. 
Administrator      ^^jhJ  may  not  the  declaration  in  this  paper,  of  his  hold- 
Watts  and  Le  ing  certain  lands  in  trust  for  Benjamin  Huggert  and  his 
^'       heirs,  have  been  another  motive  for  preserving  it?    This 
Norton      trust  appears  to  have  been  of  a  secret  and  confidential 
The  Same,    character.    No  memorial  of  it  has  been  found  among  his 
other  papers,  and  but  for  the  existence  of  this  instrument, 
it  would,  in  all  probability,  have  forever,  remained  un- 
known.   The  disposition  the  deceased  has  made  of  his 
estate  in  this  paper  corresponds  with  the  declaration  he 
made  to  Mr.  Brasher,  that  the  greater  part  of  it  would  re- 
main here ;  and  it  also  accords  with  the  expectation  long 
entertained  by  those  most  intimate  with  him,  that  he  would 
leave  it  in  the  family  of  Mr.  John  Watts. 
[*861]  *It  is  further  to  be  observed,  that  there  was  nothing  in  the 

situation  of  the  deceased  that  could  render  an  intestacy  de- 
sirable; indeed,  there  were  good  reasons  why  he  should 
have  been  anxious  to  avoid  it.  In  the  event  of  an  intes- 
tacy, he  must  have  known  that  his  personal  estate  would 
go  into  our  city  treasury,  to  await  the  claim  of  remote  re- 
latives, if  any  such  exist;  a  consequence  this,  which  he 
surely  could  not  have  contemplated  with  any  kind  of  com- 
placency. Situated  as  he  was,  detached  from  society,  alone 
and  solitary,  without  wife  or  children,  or  any  near  kindred, 
it  was  a  natural  feeling  that  he  should  desire  to  have  his 
name  perpetuated,  and  where  was  it  more  probable  that  he 
would  look  for  a  person  to  take  it,  than  to  the  son  of  his 
ancient  friend  and  contemporary,  Mr.  John  Watts  ? 

These  considerations  in  favor  of  this  paper,  I  apprehend, 
are  not  impugned  by  any  opposing  facts  or  circumstances. 
Certainly  little  or  no  importance  is  to  be  attached  to  the  de- 
claration the  deceased  is  represented  to  have  made,  that  he 
had  or  would  make  a  provision  for  his  servant  Casey,  as  a 
reward  for  his  faithful  services.  Allowing  that  he  was  not 
misunderstood,  it  is  well  known  that  promises  of  this  nature 
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ore  sometimes  made,  merely  to  avoid  importunity,  when       *M9- 
there  is  no  real  or  serious  intention  to  perform  them.    It  is   The  Public 
sufficient  that  no  paper  has  been  found  containing  this  pro-  ^min£*rator 
vision,  and  that  no  evidence  has  been  offered  to  induce  aWattB  «d  I* 
belief  that  any  such  ever  existed.  *' 

My  sentiments  being  favorable  to  the  establishment  of     #<**» 
this  paper  as  a  will,  it  becomes  unnecessary  to  express  an    The  Sama 
opinion  on  the  question,  whether  Mr.  John  L.  Norton  has 
succeeded  in  proving  himself  to  be  of  kin  to  the  deceased. 

In  conclusion,  I  pronounce  for  the  paper  propounded, 
and  I  further  order  that  the  letters  of  administration  (ad 
colligendum)  heretofore  granted  in  this  case  to  Silvanus 
Miller,  Esq.,  be  revoked. 

C.  Baldwin,  for  the  appellant  Norton: — This  is  not  a 
will.  It  was  drawn  in  1800,  and  was  not  consummated. 
It  was  left  in  an  unfinished  state  to  be  afterwards  executed. 
To  make  a  valid  will,  it  is  necessary  the  testator  should,  at 
the  *time  of  its  execution,  have  the  animus  testandi.  A  [*362] 
blank  for  the  insertion  of  the  day  and  the  month  is  not  alone 
of  much  importance  in  deciding  upon  the  animus  testandi. 
It  is  evidence,  however,  in  this  case,  that  the  paper  pro- 
pounded as  a  will  was  only  prepared  for  further  considera- 
tion. It  is  in  proof  that  the  testator  was  very  exact  and 
particular  in  all  his  transactions.  He  was  a  lawyer  by  pro- 
fession, and  was  acquainted  with  all  the  forms  of  executing 
wills.  He  drew  Ann  Leake's  last  will  and  testament.  If 
he  had  intended  this  as  a  will,  he  would  have  signed  it  at 
the  bottom  in  the  usual  manner.  The  cases  on  the  subject 
of  signing,  only  tend  to  show  that  a  signing  in  the  com- 
mencement of  a  will  is  good,  where  there  is  an  attestation 
in  the  presence  of  witnesses.  Where  a  will,  as  in  this  case, 
disposes  of  real  as  well  as  personal  property,  and  it  is  void 
as  to  the  real  property,  it  is  void  as  to  the  whole.  A  con- 
dition of  the  bequest  to  Kobert  Watts  is,  that  he  should 
change  his  name.  There  is  conclusive  evidence  in  this  case 
that  John  G.  Leake  abandoned  all  intention  of  making  a 
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182&       will.    He  delayed  until  1827,  twenty-seven  years,  without 

The  Public    executing  this  paper,  or  altering  its  provisions  so  as  to  con- 

AdmiiiMtrator  form  }t  to  ^  aiteTe(j  situation  of  his  property,  and  thfe 

Watts  and  Le  varied  claims  of  his  friends.    A  part  of  the  executors  named 
Roy  . 

by  him  had  died ;  and  the  remainder  had  become  incom- 

Norton  petent  by  age.  If  he  had  intended  this  paper  to  operate  as 
The  Same,  a  will,  he  would  have  appointed  new  executors.  The  le- 
gacies to  Susanna  Barker  and  his  servant  man,  had  lapsed 
by  their  death  during  his  lifetime.  The  direction  in  this 
paper  to  the  executors  to  convey  the  lands  held  in  trust  for 
Huggert,  to  his  heirs,  is  no  proof  of  any  intention  to  de- 
vise, as  there  might  be  other  evidence  of  the  trust  than  that 
contained  in  this  instrument ;  and  the  presumption  is,  that 
the  trust  became  extinct  by  the  lapse  of  time.  The  will 
has  become  inoperative  as  to  the  contracts  of  Sanger.  The 
charter  of  the  bank  of  the  United  States  expired  in  1811, 
and  the  testator  received  not  only  the  dividends,  but  the 
whole  of  the  stock  itself,  the  income  of  which  he  gave  by 
this  proposed  will  to  Mrs.  Robert  Leake.  Her  right  there- 
fore to  the  income  was  gone,  and  her  interest  cannot  be 
urged  as  an  argument  in  support  of  this  paper  as  a  will- 
[*868]  The  testator  was  a  stranger  to  Robert  *  Watts.  He  was  only 
the  son  of  his  friend  John  Watts.  If  the  testator  ever  had 
the  intention  of  making  Robert  Watta  his  heir,  he  must 
have  abandoned  it  before  his  death.  His  property,  both 
real  and  personal,  increased  to  a  great  amount  after  he 
drew  this  paper.  If  he  had  intended  it  to  operate  as  a  will, 
he  would  have  republished  it,  or  have  made  a  codicil  in 
order  to  pass  his  after-acquired  land.  The  neglect  on  his 
part  to  execute  this  will  is  an  implied  abandonment  or  re- 
vocation of  it.  The  question  is  not  now,  what  the  testator 
intended  to  do,  but  what  he  has  done.  If  he  intended  that 
his  real  as  well  as  his  personal  estate  should  pass  by  this 
paper,  it  is  a  strong  presumption  that  it  was  only  a  deliber- 
ative act,  and  that  something  further  was  intended  by  him 
to  be  done.  The  place  where,  and  the  circumstances  under 
which  this  paper  was  found,  show  conclusively  that  it  was 
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not  the  intention  of  the  testator  to  leave  it  as  his  will.    The       182*« 
iron  chest  .in  which  it  was  deposited  and  kept,  contained   The  Public 
many  useless  papers.    It  Was  placed  in  a  sheet  of  blank  Admin^tr*tor 
paper,  upon  which  no  indorsement  was  made  by  the  testa-  Watte  and  Le 
tor,  recognizing  the  enclosed  paper  as  his  will,  which  is 
customary.    If  the  paper  had  been  sealed  up,  and  the  tes-      N0^00 
tator  had  indorsed  upon  the  wrapper  that  his  will  was  en-    The  Same, 
closed,  it  would  have  been  strong  evidence  of  the  testator's 
intention  that  it  should  operate  as  his  will.    But  the  cir- 
cumstances of  this  case  manifestly  show  that  some  further 
act  was  to  be  done  by  the  testator,  and  that  he  intended  at 
some  subsequent  time  to  complete  what  was  then  in  an  im- 
perfect state.    The  counsel  cited  the  following  cases :  Scott 
v.  Rhodes,  (1  Phil.  12  ;)  Byrnes  v.  Clarkson,  (1  id.  34,  5,  6, 
8 ;)  Devereux  v.  Bullock  et  UL,  (1  id.  60  ;)  Passmore  v.  Pass- 
more,  (1  id.  216 ;)    Carstairs  v.  Pottle,  (2  id.  80;)  Harley  v. 
Bagshaw,  (2  id.  48  ;)  Bead  v.  Phillips,  2  id.  122  ;)  Dicken- 
son v.  Dickenson,  (2  id.  173  ;)  Harris  v.  Bedford,  (2  id.  177 ;) 
Nichols  v.  Nichols,  (2  id.  180 ;)  Huntington  v.  Huntington  et 
cd.,  (2  id.  218;)    NeweU  v.   Weeks,  (2  id.  224;)  Sikes  v. 
Snaith,  (2  id.  351 ;  Denny  v.  Barton  &  Bashleigh,  (2  id. 
575 ;)  Satterthwaite  v.  Satterthwaite,  (8  id.  1 ;)  Thomas  v. 
Wall,  (3  id.  23;)  *Friswell  v.  Moore,  (3  id.  136;)  Buckle  v. 
Buckle,  (3  id.  328 ;)  Ferricane  v.  Oayfere,  (3  id.  405 ;)  Bail 
v.  Main,  (8  id.  005 ;)  Forbes  v.  Gordon,  (3  id.  614 ;)  Boss  v.         [*864] 
Moulsdale,    (1   Adams,   129,   134;)    Beatty  v.   Beatty,   (1 
Adams,  154 ;)  Wigg  v.  Wigg,  (1  Atk.  888 ;)  Montefiore  v. 
Montefiore  et  cd.,  (2  Addams,  854;)  Matthews  v.  Warner,  (4 
Ves.  186,  197,  209 ;)  Doker  v.  Ooff,  (2  Addams,  42.)    The 
allegation  of  the  interest  of  Norton  is  sufficient. 

c71  Piatt  for  the  public  administrator : — Norton  was  bound 
to  establish,  in  like  manner  as  in  ejectment,  his  relationship 
to  the  deceased.  The  testimony  shows  that  there  was  no 
relationship  by  blood. 

It  is  undoubtedly  true,  that  a  will  of  personal  estate  may 
be  good,  although  not  published  in  the  presence  of  wit- 
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1889.  nesses.  (Swinb.  on  Wills,  pt.  1,  sec.  8,  p.  6.  Rob.  on 
The  PubUo  Wills,  72,  98,  105,  Am.  ed.)  And  it  is  sufficient  if  a  will 
Administrator  ^  gjgj^  at  ^  top  only,  if  it  be  sealed  at  the  bottom,  and 
Watte  and  Le  published  and  duly  attested  by  witnesses.  (Semoyne  v. 
Boflr'  Stanley,  Swinb.  pt.  1,  sec.  11 ;  1  Rob.  on  Wills,  94,  95, 
Norton  107;  Skinners'  R.  227;  Bight  v.  Price,  1  Doug.  R.  244; 
The  Same.  Warneford  v.  Warneford,  2  Strange,  764  ;  Smith  v.  Evans^ 
1  Wil.  313.)  In  the  time  of  Bracton,  the  signature  of  wit- 
nesses was  required.  (Allen  v.  HiU,  Gilb.  260.)  Nuncu- 
pative wills  were  good  before  the  statute  of  frauds  and  per- 
juries; and  since  that  statute,  the  attestation  of  witnesses 
is  not  necessary  to  the  validity  of  wills  of  personal  estate. 
(Limbery  v.  Mason,  Com.  R.  451 ;  Hyde  v.  Hyde,  1  Eq. 
Cas.  Ab.  409 ;  3  Rep.  in  Ch.  155 ;  1  Shep.  Touch.  399, 
408.)  Unfinished  papers  have,  in  some  cases,  been  estab- 
lished as  wills  where  the  testator  was  prevented  from  exe- 
cuting them  by  sudden  death.  (Sandjbrd  v.  Vaughan,  1 
PhiL  39 ;  Bone  v.  Spear,  id.  345 ;  Lavender  &  ChurchhiU 
v.  Adams,  1  Addams7  R.  406.)  But  wherever  the  testator 
proposes  alterations,  it  is  evidence  that  the  instrument  he 
intends  as  his  will  is  a  deliberative  act  only,  which  is  after- 
wards to  be  completed.  (Lavender  v.  Adams,  1  Addams, 
406.)  A  delay  of  two  months  in  the  execution  of  a  will 
has  been  ruled  to  be  sufficient  evidence  of  an  abandonment 
of  the  intention  to  make  a  will.  (Antrobus  v.  Nepean^  1 
Addams,  399;  Warburtoh  v.  Burrows,  id.  383.)  And 
even  where  the  neglect  to  complete  a  will  is  only  nine  days, 
[*866]  the  presumptions  are  against  it  *(Qriffin  v.  Griffin,  in  note 
to  4  Ves.  jun.  197;  Rob.  on  Wills,  175;  Coles  v.  Treco- 
think,  9  Ves.  249 ;  1  Rob.  on  Wills,  176.)  We  have  no 
testamentary  law,  except  what  is  derived  from  the  English 
books.  The  paper  in  question,  propounded  as  a  will,  is 
imperfect,  unfinished  and  unexecuted  It  was  prepared 
with  a  view  to  the  relative  situation  of  the  property  of  tibe 
deceased,  and  the  claims  of  his  friends  as  they  then  existed. 
The  day  and  month  being  blank,  shows  that  the  testator 
did  not  then  intend  to  execute  the  will.    The  addition  of 
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an  attestation  clause  is  evidence  of  his  intention  that  it       18W- 


should  not  go  into  effect  without  execution.    The  testator    The  Public 
intended  to  devise  his  lands  as  well  as  to  dispose  of  his  per-  Artminwhatar 
sonal  estate;  and  yet  he,  as  a  lawyer,  knew  that  this  in- "Watte  and  I* 
strument  could  not  accomplish  his  object    It  is  improbable  " 

that  he  intended  to  distinguish  between  his  real  and  per-  **<**■ 
sonal  estate ;  to  die  intestate  as  to  the  one  and  not  as  to  the  The  Sam* 
other.  Long  before  his  death  his  circumstances  changed, 
and  some  of  the  principal  dispositions  of  his  property  be- 
came void.  His  property  was  large ;  and  the  thought  can* 
not  be  indulged,  that  attached  to  it  as  he  was,  he  would 
leave  it  to  depend  on  this  loose,  unexecuted  paper.  He 
may  not  have  seen  or  thought  of  it  for  twenty  years. 
There  are  no  circumstances  in  the  case  to  account  for  the 
delay  of  its  execution,  if  the  animus  testandi  continued.  It 
cannot  be  supposed  that  a  man  would  remain  of  the  same 
mind  for  twenty-seven  years,  unless  all  the  circumstances 
continued  the  same.  One  month's  delay  to  execute  this 
instrument,  would,  according  to  all  the  authorities,  be  suffi- 
cient cause  to  reject  it.  There  is  no  proof  that  the  testator 
ever  opened  or  looked  at  it  since  the  year  1800.  He  might 
then  have  intended  to  make  a  will.  But  it  cannot  be  pre- 
sumed that  he  intended  to  make  this  particular  disposition 
of  his  property.  Both  his  real  and  personal  estate  have 
undergone  material  alterations  since  the  will  was  drawn. 
The  widow  of  Robert  Leake  is  now  left  unprovided  for. 
The  bank  stock  out  of  which  a  provision  was  made  for 
her  was  received  by  the  testator  fifteen  years  before  his 
death.  The  testator  never  saw  Robert  Watts,  the  principal 
devisee  named  in  this  paper,  after  he  was  a  *child.  If  Rob-  [#86ff|- 
ert  Watts  had  continued  the  principal  object  of  the  testa- 
tor's bounty,  is  it  possible  the  testator  would  not  have  seen 
him  during  all  this  time  ?  The  testator  clearly  must  have 
abandoned  the  idea  of  making  him  his  principal  devisee, 
inasmuch  as  he  had  given  up  hopes  of  raising  through  him 
a  family  to  perpetuate  his  name.  No  provision  being  made 
in  this  paper  for  the  testator's  faithful  domestics,  Casey  and 
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1889»       the  black  woman,  the  slave  to  whom  he  had  given  a  legacy 
The  Public   having  died  a  long  time  since,  and  the  peculiar  place  in 
v     tor  which  this  paper  was  found,  give  rise  to  strong  presump- 
Watt£_and  ^  t*ons  a8a^nst  **•    There  is  no  evidence  that  the  testator  had 
a  habit  of  procrastination.    If  he  had,  he  never  could  have 
Norton      acquired  half  a  million  of  dollars.    The  rule  in  reference 
The  Same,    to  a  sudden  death's  preventing  the  execution  of  a  will, 
means  a  death  while  the  act  is  in  fieri,  and  before  the  tes- 
tator had  a  reasonable  time  to  execute  the  will.    The  de- 
ceased was  old,  misanthropic,  and  miserly.    He  was  in 
doubt  what  disposition  to  make  of  his  property ;  and  died 
before  he  determined  upon  whom  he  should  bestow  it 

&  A.  Talcott,  for  the  respondent : — The  allegation  of  in- 
terest by  Norton  is  not  sufficient  to  authorize  the  propo- 
nents of  the  will  to  put  in  a  counter  allegation.  There  is 
no  evidence  that  Norton  was  a  blood  relation  of  the  de- 
ceased. The  will  in  question  is  perfect  except  as  to  the 
execution.  The  interest  of  the  proceeds  of  the  bank  stock 
passed  by  the  will  to  the  widow  of  Robert  Leake,  notwith- 
standing the  stock  itself  was  paid  to  the  testator.  There  is 
no  improbability  that  the  principal  devisee  named  in  the 
will,  will  yet  raise  up  a  family.  At  the  time  the  testator 
drew  the  will  he  must  have  intended  that  it  should  take 
effect  A  will  may  be  perfect  without  being  executed  in 
presence  of  witnesses,  although  there  be  an  attestation 
clause  and  a  blank  for  the  date.  (Swinb.  pt  7,  sec.  2,  12 ; 
Kilway,  209;  Brownlowe,  44;  S.  C.  Dyer,  72;  Chan.  Cas. 
273.)  If  the  testator  intended  the  will  should  operate  as 
to  the  personal  property,  although  he  never  executed  it  so 
as  to  pass  the  real  estate,  it  is  good.  If  this  instrument 
was  a  will  of  personal  property,  the  true  question  is  as  to 
the  animus  testandi.  (1  Serg.  &  Rawle,  268,  per  Tilgham, 
[*867]  C.  J.)  Slight  evidence  is  sufficient  to  rebut  the  *presump- 
tion  arising  from  the  attestation  clause.  It  was  perfectly 
natural  for  the  deceased  to  give  his  property  to  the  Watts 
femily.    John  Watts  was  the  friend  of  his  youth.    The 
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circumstances  under  which  this  will  was  found  axe  in  favor       1829. 
of  its  validity.    It  was  in  the  handwriting  of  the  testator.    The  Public 
(Scott  v.  Rhodes,  1  Phil.,12,  17;  Shep.  Touch.  409;  1  Ad>dm^fltrator 
dams,  63,  164,  375,  456,  492;  2  Phil.  122  j  2  Addams,  Watts  and  Le 
856.)    Many  persons  postpone  making  a  will  from  the  be- 
lief that  it  is  the  precursor  of  death.    The  testator  might      Norton 
have  left  the  will  unexecuted,  in  order  to  embrace  all  his    The  Same, 
after-acquired  estate.    It  was  found  in  a  book  not  made 
until  1806.    The  testator  told  Brasher  that  he  should  leave 
the  bulk  of  his  property  in  this  country.     He  could  not 
have  intended  to  die  intestate,  leaving  his  property  to  es- 
cheat, and  his  sister  unprovided  for.     If  this  was  his  inten- 
tion, why  did  he  not  destroy  the  will?    The  execution  of 
the  will  might  have  been  prevented  by  the  act  of  God; 
and  this  by  the  ecclesiastical  law  means  any  extrinsic  cir- 
cumstance which  prevented  it.    A  habit  of  procrastination 
is  considered  the  act  of  God.     (Allen  v.  Manning,  2  Ad- 
dams, 500 ;    Warburion  v.  Burrows,  1  id.  383.)    Lapse  of 
time  in  executing  a  will  is  only  evidence  of  an  abandon- 
ment of  the  animus  testandi.     (2  Addams,  358 ;  Scott  v. 
Rhodes,  1  Phil.  20.) 

«/*.  V.  Henry,  same  side : — The  will  leaves  nothing  undis- 
posed o£  The  bequest  of  the  bank  stock  did  not  lapse  by 
the  expiration  of  the  charter  of  the  Bank  of  the  United 
States  and  the  payment  of  the  stock  to  the  testator.  The 
statute  of  frauds,  (1  E.  L.  367,  s.  16,)  does  not  alter  the 
common  law.  If  this  paper  was  once  a  good  will,  it  could 
not  have  been  altered,  except  by  an  instrument  in  writing. 
{Swinb.  on  Wills,  80,  81,  and  note.)  Signature  is  not  ne- 
cessary at  the  bottom  of  the  will.  The  testator  was  a  law- 
yer, and  well  acquainted  with  the  formalities  of  executing 
a  will.  He  intended  to  keep  the  will  unexecuted  until  the 
last  moment,  in  order  to  pass  all  his  real  estate.  The  will 
is  perfect  as  to  the  personal  estate.  (2  Black.  Com.  501 ; 
2  Swinb.  639,  and  notes;  Toller,  2;  Loveless,  154;  Butler 
v.  Baker,  Co.  31 ;  Stephens  v.  Oerard,  Keble,  128 ;  Swinb. 
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1829.       80,  81,  and  notes;  8  Com.  Dig.  tit  Devise,  E.  1;  Siderfin, 

The  Public    *815,  S.  C. ;  Rolph  v.  Hartley,  1  Dyer,  336,  72  a;  Nash  v. 

Administrator  ^dmund8j  i  Qro.  EL  100 ;  2  Keble,  845 ;  PecUe  v.  Ougley, 

Watts  and  Le  Com.  R.  199;  Powell  v.  Belstock,  2  Ray.  1282;  Irish  v. 

7'       PeUtam,  2  Vernon,  647 ;  Beauchamp  v.  Earl  of  Hardwiddt, 

Korton      5  Y^  280;  1  Adams,  159;  2  id.  857,  46;  2  PhiL  177, 

The  Same.    185,  173  ;  Greenough  v.  Martin,  2  Adams,  243.) 

The  Chancellor  : — The  barrenness  of  our  books  on 
the  subject  of  testamentary  law  has  compelled  me  to  be- 
stow much  labor  upon  the  investigation  of  this  case,  and 
much  time  has  been  employed  in  obtaining  those  books 
which  were  necessary  to  be  examined  by  me  before  I  could, 
in  justice  to  the  parties  in  this  cause,  bring  that  investiga- 
tion to  a  close.  It  is  but  a  few  years  since  any  thing  like 
regular  reports  of  testamentary  causes  were  attempted  even 
in  England,  and  in  this  state  not  more  than  half  a  dozen 
cases  are  to  be  found  in  the  forty-six  volumes  of  our  own 
reports,  and  very  few  in  the  reports  of  our  sister  states. 
Before  the  revolution,  the  colonial  governors  claimed  and 
exercised  the  prerogative  of  deciding  all  testamentary  cases, 
upon  the  principles  which  governed  the  ecclesiastical  courts 
in  the  mother  country.  Since  that  period,  the  same  juris- 
diction has  been  conferred  upon  the  local  surrogates,  who 
have  proceeded  in  such  matters  without  much  form  or  sys- 
tem. Although  an  appeal  was  given  to  the  judge  of  pro- 
bates, very  few  causes  were  brought  before  that  court;  and 
it  is  understood  that  even  there  nothing  like  regular  rules 
of  practice  were  ever  adopted.  The  testamentary  law  of 
England,  as  it  existed  at  the  commencement  of  the  revolu- 
tion, was  recognized  by  the  first  constitution  as  the  law  of 
this  state,  and  very  little  alteration  has  been  made  in  it 
since,  except  as  to  the  tribunals  in  which  it  was  to  be  ad- 
ministered. Devises  of  real  estate,  both  here  and  in  Eng- 
land, being  regulated  by  statute,  and  the  ecclesiastical 
courts  there  having  the  exclusive  cognizance  of  wills  of 
personal  property,  to  ascertain  what  the  law  was  before  the 
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revolution,  we  are  obliged  to  resort  to  the  recent  reports  of       ****» 
adjudged  cases  in  England  since  that  time;  to  elementary    The  Public 
writers;  to  the  few  cases  brought  before  the  superior  courts  Adnnijj*r*top 
of  appeal,  scattered  through  several  hundred  volumes  of  Watt*  «ad  Le 
common  law  and  Chancery  reports,  and  to  a  small  number 
of  adjudged  cases  which  took  place  after  the  statute  of  32      H***» 
Henry  8,  allowing  a  devise  of  real  estate,  and  before  the   n» 
statute  of  frauds  and  perjuries,  (29  Car.  2,  ch.  3,)  which  re- 
quired wills  of  real  estate  to  be  executed  in  the  presence  of 
three  witnesses. 

The  testamentary  law  of  England  was  derived  from  the 
civil  law,  and  was  probably  introduced  into  that  country 
by  the  ecclesiastics  and  civilians  who  came  thither  with 
William  the  Conqueror,  or  soon  after.  By  the  civil  law  the 
will  of  an  ordinary  person  might  be  in  writing,  or  by  parol ; 
but  in  either  case  it  was  necessary  to  tfce  validity  of  the 
testament,  that  seven  witnesses  should  be  present  at  the 
making  thereof  (Domat,  book  3,  tit.  1,  sec.  8.)  Testa- 
ments of  this  description,  however,  are  unknown  to  the  law 
of  England,  and  were  never  in  use  there.  But  the  civil 
law  being  introduced  into  England  at  the  time  when  the 
military  system  was  at  its  height,  another  species  of  wills, 
authorized  by  the  Eoman  law  to  be  made  by  officers  and 
soldiers  of  the  army,  called  military  testaments,  was  adopted, 
and  applied  to  the  testamentary  dispositions  of  every  per- 
son, whether  he  belonged  to  the  army  or  otherwise.  (Gil- 
bert's Sep.  260.)  This  was  at  a  time  when,  by  the  feudal 
system  of  military  tenures,  real  property  was  not  devisable. 

No  particular  form  was  required  for  a  military  testament, 
but  the  testator  might  declare  his  will  in  such  manner,  as 
the  conjuncture  in  which  he  happened  to  be  enabled  him 
to  do  it,  provided  his  intention  appeared  by  good  proof. 
(Domat,  book  8,  tit.  1,  sec.  2,  art.  15.)  Thus  a  military 
testament  might  be  made  orally  by  the  testator's  declaring 
his  will  in  the  presence  of  witnesses,  which  was  called  a 
nuncupative  will ;  or  it  might  be  in  the  form  of  a  written 
memorandum  or  declaration  of  his  wishes  respecting  the 
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!3*9.       disposition  of  his  property  after  his  death,  written  by  his 
The  Public   own  hand  and  signed  by  him,  or  written  by  another  and 
Administrator  signe(j  by  the  testator,  or  reduced  to  writing  in  the  presence 
Watts  and  Le  of  witnesses,  either  by  the  testator  or  at  his  request.    Domat 
after  describing  these  several  kinds  of  testaments,  and  ob- 
N<^*°n     jecting  to  the  nuncupative  will  on  account  of  the  facilities 
Tke  Same,    it  afforded  for  fraud,  says,  "  The  second  kind  of  testament, 
[*370]         written  and  *signed  by  the  testator,  or  written  by  another 
hand  and  only  signed  by  him,  has  not  the  same  inconve- 
niences in  it ;  for  the  writing  is  a  sort  of  authentic  proof  in 
its  own  nature,  and  which  would  be  sufficient  to  oblige  a 
person  even  beyond  his  estate.    So,  that  if  a  military  testa- 
ment ought  to  be  dispensed  with  as  to  the  forms,  it  would 
seem  to  follow,  from  this  principle,  that  it  may  be  sufficient 
to  observe  therein  a  formality,  which  pf  its  own  nature  is  a 
perfect  proof  thatf,  he  who  writes  and  signs  any  act,  wills 
and  approves  that  which  he  has  signed;  and  this  is  such  a 
proof  as  suffices  in  many  places  for  ordinary  testaments." 

Judge  Blackstone,  in  his  commentaries,  (2  Bl.  Com.  501,) 
says,  "  A  testament  of  chattels  written  in  the  testator's  own 
hand,  though  it  has  neither  his  name  or  seal  to  it,  nor  wit- 
nesses present  at  its  publication,  is  good,  provided  sufficient 
proof  can  be  had  that  it  is  his  handwriting."  For  this  he 
cites  Godolphin's  O.  L.  and  Gilbert's  Reports.  And  Love- 
less has  copied  this  sentence  from  Blackstone  without  any 
explanation.  (Lovel.  on  Wills,  160.)  I  have  not  been 
able  to  find  the  Orphan's  Legacy ;  but  on  referring  to  Gil- 
bert, the  report  does  not  warrant  the  broad  language  used 
by  the  learned  commentator.  The  passage  referred  to  is  as 
follows ;  "  Even  since  the  statute,  if  the  will  be  made  of 
goods,  and  written  in  the  party's  own  hand  without  any 
witnesses  at  all,  it  is  allowed  to  be  good ;  but  it  is  not  a 
nuncupative  but  a  written  will,  and  the  statute  does  not  re- 
quire any  witnesses  to  wills  of  chattels  only."  (Gilb.  Sep. 
260.)  But  from  what  immediately  follows,  it  evidently 
could  not  have  been  the  intention  of  the  writer  to  declare 
such  a  will  good,  without  being  signed  by  the  testator,  or 
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some  other  evidence  of  the  animus  testandi;  for  he  adds,        *M9. 
"But  there  were  many  inconveniences  found  after  this   The  Public 
statute  of  Hen.  8,  (statute  of  wills,)  for  men  would  set  up^diniiuB(^ 
papers  that  were  not  signed  by  the  deceased,  and  would  Watte  and  Le 
get  witnesses  to  swear  to  the  publication  of  it ;  and  this  was        ^' 
easily  contrived  and  construed,  since  there  were  no  solem-      *&**» 
nities  required  at  the  publication  of  it.    If  any  preparation    The  Same, 
was  made  for  a  will,  they  would  get  witnesses,  after  the 
decease  of  the  party,  to  swear  to  the  publication  of  it ;  and 
often  old  dormant  wills  were  set  *up,  and  the  latest  wills         [*371] 
were  smothered  by  such  contrivances."    The  writer  of  the 
Touchstone,  (supposed  to  have  been  Mr.  Justice  Doddridge,) " 
before  the  statute  of  frauds,  also  says,   "  A  written  testa- 
ment, when  it  is  written  with  the  testator's  own  hand,  doth 
prove  and  approve  itself,  and  therefore  needs  not  the  help 
of  witnesses  to  prove  it ;  and  for  this  cause,  if  a  man's  testa- 
ment be  written  fair  and  perfect  with  his  own  hand,  after 
his  death,  albeit  it  be  not  subscribed  with  his  name,  sealed 
with  his  seal,  or  have  any  witnesses  to  it,  if  it  be  known  or 
can  be  proved  to  be  his  hand,  it  is  held  to  be  a  good  testa- 
ment and  a  sufficient  proof  of  itself;  but  if  it  be  sealed  with 
his  seal  and  subscribed  with  the  name  of  the  testator,  and 
can  be  proved  by  witnesses,  it  is  the  more  authentic." 
(Shep.  Touch.  408.)    But  even  there  the  succeeding  remarks 
of  the  writers  show  that  other  circumstances  must  be  re- 
sorted to  in  such  cases  to  establish  the  animus  testandi. 

It  was  undoubtedly  on  the  same  principle  upon  which 
formalities  were  dispensed  with  in  favor  of  military  persons 
by  the  Roman  law,  the  necessity  of  the  case,  that  the  Eng- 
lish civilians,  after  the  statute  had  required  all  wills  to  be 
in  writing,  admitted  instructions  for  a  will  or  an  unfinished 
testamentary  paper  to  probate,  although  the  testator  intend- 
ed other  solemnities  should  be  observed  before  it  operated 
as  a  will,  in  cases  where  by  sudden  death  he  had  not  a 
reasonable  time  to  execute  the  will  in  the  intended  form. 

This  principle  was  applied  to  a  will  of  lands,  in  Browru? 
case,  (Keilway,  209,)  soon  after  the  passage  of  the  statute 
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*8*P-  82  Hen.  8,  authorizing  devises  of  real  estate  by  will  in 
The  Public  writing,  and  before  the  act  of  the  29th  Charles  2,  which 
Admmfatrator  require<i  such  ^g  to  ^  executed  in  the  presence  of  three 
Watte  and  Le  witnesses.  The  case  was  this :  the  testator  being  sick,  sent 
'  for  a  scrivener  to  draw  his  will.  When  he  arrived,  he  took 
Norton  down  some  notes  of  the  will,  as  directed  by  the  testator, 
The  Same,  and  immediately  went  to  his  own  house  with  the  written 
notes,  and  drew  out  the  will  of  the  testator  in  form  agree- 
ably thereto,  and  finished  it  before  12  o'clock  and  went  to 
the  testator's  house  to  deliver  it  to  him ;  but  on  arriving 
there  half  an  hour  afterwards,  he  learned  that  the  testator 
died  at  12  o'clock ;  and  in  an  action  between  the  heir  and 
[#8721  devisee,  it  was  held  by  all  the  justices  *that  it  was  a  good 
will  of  real  estate  under  the  statute.  This  case  is  stated 
substantially  in  the  same  way  by  several  cotemporary  re- 
porters. (Anderson's  Eep.  34 ;  Benl.  &  Dal.  61 ;  1  Dyer, 
72.)  The  same  principle  is  recognized  in  a  note  to  Griffin 
v.  Palmer,  (Brownlow's  Rep.  44 ;)  and  in  the  case  of  Hin- 
ton's  will,  made  in  the  2d  year  of  Edward  6,  decided  in  the 
court  of  wards  in  the  reign  of  Queen  Elizabeth,  (1  Dyer,  72, 
b.)  In  Stephens  v.  Gerrard,  decided  in  the  18th  year  of 
Charles  2,  (1  Siderfin,  315 ;  2  Keble,  128,)  where  it  was 
shown  that  Sir  E.  Worsley  dictated  a  writing  made  by  a 
third  person,  and  caused  it  to  be  interlined,  and  said  he  in- 
tended to  write  it  over  again  himself;  but  in  the  meantime 
it  should  be  his  will,  but  refused  then  to  sign  or  publish  it 
as  such,  and  there  was  an  attestation  clause  stating  that  he 
had  put  his  hand  and  his  seal  to  every  sheet,  but  he  had 
not  done  it  to  any,  yet  it  was  held  a  good  will.  And  in 
Dime  v.  Munday,  in  the  20th  Charles  2,  in  K.  B.,  (2  Keble, 
545 ;  1  Siderfin,  862,  S.  C.,)  where  the  testator  declared  that 
the  lessor  of  the  plaintiff  should  have  the  premises  in  ques- 
tion, and  the  attending  physician  put  it  in  writing,  and  the 
testator  was  asked  if  he  approved  it,  and  he  said  aye  and 
sealed  it,  but  did  not  subscribe  his  name  thereto,  it  was 
held  a  good  will,  and  the  plaintiff  recovered.  So  in  the 
case  of  Rolph  v.  Hampden,  which  was  before  the  statute  82 
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Hen.  8,  (1  Dyer,  58  b,)  a  paper  writing,  without  subscrip-       im- 
tion  or  seal,  proved  by  one  of  the  witnesses  thereto,  was    The  Public 
held  a  valid  will  of  lands  devisable  before  the  statute  of  Adnm^tortor 
wills.    It  was  in  that  case  also  holden  that  a  will  of  lands  Watt8  ***  *e 

Jtor, 

need  not  be  in  writing.  Wills  of  personal  property,  under 
the  English  statutes  and  our  own,  stand  upon  the  same  foot- 
ing as  devises  of  real  estate  did  after  the  statute  of  wills  The  i 
and  before  the  statute  of  frauds.  These  cases  are  therefore 
important  to  show  what  was  the  law  of  England  as  to  wills 
of  personal  estate  at  the  time  of  our  revolution. 

The  importance  of  the  principles  involved  in  this  case 
has  induced  me  also  to  examine  all  the  reported  cases  on 
the  subject  of  informal,  imperfect,  unfinished  or  unexecuted 
wills  of  personal  estate  which  have  been  decided  in  Eng- 
land since  the  statute  of  frauds.  And  with  two  or  three 
exceptions,  *which  will  be  hereafter  noticed,  I  find  certain  [*878] 
settled  and  uniform  principles  running  through  all  the 
cases ;  or,  at  least,  governing  the  decisions  in  those  cases 
which  are  reported  with  sufficient  accuracy  to  enable  me 
to  ascertain  the  grounds  upon  which  the  decisions  took 
place.  The  distinction  recognized  in  these  decisions  appears, 
to  be  between  those  cases  where  from  the  inspection  of  the 
testamentary  paper,  or  from  the  positive  testimony  of  wit- 
nesses, or  circumstantial  evidence,  it  satisfactorily  appeared 
that  the  decedent  intended  the  same  to  operate  as  his  will, 
without  any  further  act  on  his  part,  or  the  addition  of  any 
other  formalities,  and  the  cases  where  some  other  act  or 
formality  was  supposed  necessary  was  intended  to  be  done 
or  observed. 

The  first  class  of  cases  may  be  denominated  imperfect  or 
informal  wills.  They  are  to  be  carried  into  effect  notwith- 
standing any  lapse  of  time  between  the  making  of  the  same 
and  the  death  of  the  testator,  unless  there  is  legal  evidence 
of  revocation,  or  the  lapse  of  time,  in  connection  with  his 
acts  and  declarations,  are  sufficient  to  satisfy  the  court  that 
the  paper  was  deliberative  only,  and  never  was  considered 
final  by  him. 
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1829.  The  second  class  may  properly  be  styled  unexecuted  or 

The  Public   unfinished  wills,  in  the  progress  of  completion,  and  which 
Administrator  the  decedent  intended  should  be  his  will,  when  completed 
Watts  and  Le  and  executed  with  all  the  further  solemnities  which  were 
^'       contemplated  by  him.     In  these  cases  the  will  is  invalid  un- 
The  Same,    less  completed  within  a  reasonable  time.    But  if  he  is  pre- 
Norton      vented  from  completing  the  will  in  the  intended  form  by  the 
act  of  God,  before  he  has  a  reasonable  time  for  that  purpose, 
and  dies  before  another  opportunity  occurs,  probate  may 
be  granted  of  the  unfinished  paper ;  such  as  a  draft  or  in- 
structions for  the  intended  will. 

The  first  case  I  have  been  able  to  find  is  jStrish  v.  Pd- 
Aam,  (2  Vern.  647,)  which  belongs  to  the  last  class  of  cases. 
In  1686,  the  testator  sent  for  a  scrivener  to  make  his  will, 
who  took  it  down  in  characters  from  his  mouth,  and  it  was 
read  to  and  approved  by  the  testator.  The  next  day 
[#374]  the  scrivener  brought  the  will  properly  drawn  up  for  exe- 
cution ;  but  the  *testator,  who  had  then  become  insensible, 
died  in  that  state ;  and  it  was  holden  a  good  will. 

The  anonymous  case  before  the  delegates  in  1704,  (cited 
in  Com.  Eep.  453,)  is  not  stated  with  sufficient  certainty  to 
enable,  me  to  ascertain  upon  what  principle  it  was  decided. 
The  case  of  Powell  v.  Beresford,  before  the  delegates,  in 
1707,  (2  Ld.  Baym.  1282,)  belongs  to  the  first  class.  The 
decedent  wrote  a  testamentary  paper,  which  on  its  face  was 
declared  to  be  his  last  will  for  fear  of  mortality,  till  he 
could  settle  it  more  at  large ;  by  which  hQ  gave  a  legacy 
for  1,0002.  charged  upon  his  real  estate,  and  subscribed  his 
name  to  the  paper  and  gave  it  to  the  legatee.  About  a 
fortnight  before  his  death,  he  declared  he  had  left  with  the 
legatee  unquestionable  security  for  the  1,000Z.,  which  he 
had  done  for  fear  of  mortality,  until  he  could  make  a  com- 
plete will,  which  he  intended  to  do  as  soon  as  his  wife  was 
brought  to  bed.  He  died  suddenly,  two  months  after 
writing  the  will,  while  his  wife  was  lying  in ;  and  it  was 
admitted  to  probate. 

The  particulars  of  the  case  of  Wright  v.  Walihoe,  in  1710, 


CASES  IN  CHANCEBY.  874 

(Com.  Rep.  452,)  are  not  stated  with  sufficient  certainty  to       1*29. 
enable  me  to  understand  the  principle  on  which  the  decision    The  Public 
was  made.    But  Warlich  v.  Pollett,  which  came  before  the  Adminjffcrator 
court  of  delegates  the  next  year,  (Com.  452,)  clearly  be- Watta  ^  I* 
longs  to  the  last  class  of  cases.     It  was  an  unexecuted  will 
written  in  extremis,  the  execution  of  which  was  prevented      Norton 
by  the  death  of  the  testatrix  before  the  witnesses,  who  had    The  Same, 
been  sent  for,  arrived.     The  case  of  Brown  and  Heath  v. 
PocklingUm,  in  1721,  (Com.  Rep.  453,)  was  probably  a  case 
belonging  to  the  same  class  with  the  last.     From  the  loose 
statement  of  the  case  of  Loveday  v.  Claridge,  in  1730,  (Com. 
452,)  it  is  impossible  to  determine  to  which  class  it  prop- 
erly belongs. 

In  the  case  of  Habberfield  v.  Browning,  in  1773,  (4  Ves. 
200,  n,)  the  testatrix  sent  a  letter  of  instructions  to  her  at- 
torney to  draw  up  a  will,  but  on  the  face  of  the  paper  it 
appeared  that  she  intended  the  letter  to  operate  as  a  will  if 
she  died  before  a  formal  will  was  drawn  up,  and  for  which 
further  instructions  were  to  be  sent  by  her.  She  died  a 
few  months  after  the  letter  was  sent,  and  before  the  will  [*875] 
was  drawn  up.  *The  delegates  pronounced  in  favor  of 
the  letter,  as  being  intended  as  an  absolute  will  if  she  died 
without  making  any  other. 

The  case  of  Cobbald  v.  Baas,  (4  Ves.  jun.  201,  note,)  is 
one  of  those  to  which  I  have  before  alluded  as  exceptions 
to  the  general  current  of  authority.  It  was  decided  in  1781, 
and  is  not  therefore  to  be  considered  binding  here,  although 
it  was  for  a  time  considered  so  in  England.  It  bears  a 
strong  resemblance  to  the  case  now  under  consideration, 
except  that  the  signature  of  the  testator  was  there  affixed 
to  the  will.  It  was  a  perfect  will  of  real  and  personal 
estate,  except  that  a  blank  was  left  for  the  day  and  month 
in  the  date.  The  usual  attestation  clause  to  wills  of  real 
estate  was  added,  but  there  were  no  subscribing  witnesses. 
The  whole  was  in  the  handwriting  of  Savage,  the  testator. 
The  judge  of  the  prerogative  court  pronounced  against  this 
paper ;  but  on  appeal  to  the  delegates,  Sir  W.  H.  Ashuist, 
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****■       Baron  Hotham  and  Dr.  Macham,  it  being  a  will  both  of 

The  Public   real  and  personal  property,  they  ^decided  that  it  was  renm 

Ym  dendo  singula  singulis  a  perfect  disposition  of  the  personal 

Watt*^d  **  estate ;  and  they  reversed  the  decision  of  the  prerogative  court. 

Doctor  Adams,  in  a  note  to  Beatty  v.  Beatty,  (1  Adams, 

Norton      jkp^  159,)  says,  the  doctrine  of  the  ecclesiastical  courts 

The  Same,    from  an  early  period,  until  the  decision  of  the  delegates  in 

Cobbald  v.  Baas,  respecting  testamentary  papers  with  attest 

tation  clauses,  but  not  in  fact  witnessed,  was  that  extrinsic 

evidence  must  be  given  to  rebut  the  presumption  of  law 

against  the  will,  and  to  show  that  the  testator  intended  it 

to  operate  in  its  present  state  without  being  witnessed. 

That  decision,  however,  for  some  time  governed  the  courts 

of  probate,  averse  as  they  were  to  consider  it  settled  law. 

But  after  the  decision  of  the  court  of  review,  in  Matthews  v. 

Warner,  in  1799,  they  reverted  without  scruple  to  the  old 

doctrine  of  those  courts,  which  has  uniformly  been  adhered 

to  in  subsequent  instances.     He  also  adds,  "  the  judgment 

of  the  court  of  delegates  in  Cobbald  v.  Baas,  is  now  held 

not  to  be  law  " 

In  Griffin  v.  Griffin,  decided  in  1790,  where  the  dece- 
dent began  a  testamentary  paper,  but  being  called  away  to 
dinner,  he  locked  it  up,  and  nine  days  afterwards  died  sud- 
[*876]  denly,  *the  questions  were  whether  this  unfinished  paper 
was  a  revocation  of  a  former  will,  or  whether  it  was  to  be 
established  conjunctively  with  the  former  will.  It  was  de- 
termined that  the  unfinished  paper  could  have  no  effect 
That  the  testator  having  lived  eight  days  in  health,  with- 
out finishing  it,  the  presumption  of  law  was  that  he  never 
meant  to  finish  it  In  reference  to  this  case,  Lord  Lough- 
borough says,  "one  great  principle  in  the  testamentary 
courts,  as  to  imperfect  papers  is  that  if  the  testator  declares 
an  intention  as  to  property,  and  has  time  afterwards  to  put 
that  in  writing,  and  does  not,  the  presumption  is,  either  he 
had  not  made  up  his  mind,  or  that  he  had  abandoned  the 
intention."    (5  Ves.  644.) 

Again;  in  Coles  v.  TrecoOiick,  (9  Vea  249,)  Lord  Eldon 
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says,  u  The  observation  is  just,  that,  as  to  the  personal  es-       ^ 
tate,  if  it  appears  upon  the  will  that  something  more  is  in*    ThePublfa 
tended  to  be  done,  and  the  party  was  not  arrested  by  sick-  ^d™*^****** 
ness  or  death,  that  is  not  held  a  signature  of  the  will  which  "Watte  and  I* 
purports  that  there  should  be  a  further  act"  T* 

In  1796,  the  Master  of  the  Rolls  thus  expresses  his  dis-  Nartott 
satisfaction  with  the  practice  of  the  ecclesiastical  courts  The  Same, 
which  had  then  been  adopted  in  consequence  of  the  decision 
in  CobbaHv.  Baas:  "I  concur  in  the  opinion  dropped  at 
the  bar,  that  it  is  now  almost  absolutely  necessary  that  the 
legislature  should  come  to  some  regulation  as  to  the  forms 
necessary  for  wills  of  personal  as  well  as  real  estate,  from 
the  habit  the  spiritual  court  has  got  into  of  granting  pro- 
bate of  all  the  loose  papers  that  can  be  found,  and  sending 
them  to  the  Court  of  Chancery  to  be  construed." 

In  1798,  this  objectionable  precedent  was  again  followed 
by  a  court  of  delegates  in  the  case  of  Matthews  v.  Warner, 
(4  Ves.  194,)  in  •which  case  two  unfinished  testamentary 
papers,  both  in  the  handwriting  of  the  testator,  dated  and 
signed  with  his  name,  were  admitted  to  probate,  notwith- 
standing the  testator  lived  five  or  six  years  after  their  date ; 
but  on  an  application  to  the  king  in  council  for  a  commis- 
sion of  review,  the  question  was  referred  to  the  Lord  Chan- 
cellor. In  conformity  to  his  opinion,  a  commission  was 
issued  to  Beilby,  bishop  of  London,  Lord  Kenyon,  chief 
justice,  and  Lawrence,  a  j unior  justice  of  the  court  of  King's 
Bench,  McDonald,  *chief  baron  of  the  Exchequer,  Sir  [*877] 
William  Scott,  judge  of  the  court  of  admiralty,  Rooke,  one 
of  the  justices  of  the  Common  Pleas,  and  two  doctors  of 
the  civil  law.  In  November,  1799,  this  court,  consisting 
of  the  most  distinguished  judges  and  civilians  in  England, 
reversed  the  decision  of  the  delegate,  and  restored  the  tes- 
tamentary law  of  that  country  as  it  existed  both  there  and 
in  this  state  at  the  commencement  of  our  revolution. 

The  same  year  the  case  of  Stakes  v.  Percy  (cited  1  Meriv. 
512,  was  decided  upon  the  will  of  Mary  Collett.  She  made 
her  will  of  real  and  personal  property,  dated  in  1796,  all  in 
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1829.       her  own  handwriting,  and  subscribed  her  name,  but  did  not 

The  Public    seal  it   An  attestation  clause  was  added,  but  it  was  not  wit- 
Administrator  negse(j     s]be  die(j  suddenly  three  yearB  aft^    The  wiU  was 

Watte  and  Le  found  locked  in  a  chest  of  drawers,  enclosed  in  a  piece  of 
paper,  on  which  was  written,  in  her  own  hand,  "  Mrs.  Col- 
Norton  jett»s  wiH."  And  yet  this  testamentary  paper  was  rejected." 
The  Same.  I  presume  upon  the  ground  that  she  originally  intended  it 
to  be  executed  in  such  a  manner  as  to  convey  real  estate  as 
well  as  personal,  which  she  had  abundant  leisure  to  have 
done ;  and  that  there  was  no  evidence  that  she  had  altered 
that  intention,  or  recognized  it  as  her  will  of  personal 
property  only,  in  extremis. 

So  in  Hammond  v.  Hammond,  decided  in  1801,  (1  Meriv. 
513,)  a  will  of  personal  property  only,  made  four  years  be- 
fore the  death  of  the  testator,  all  in  his  own  handwriting, 
but  neither  signed  nor  witnessed,  was  rejected.  Then  fol- 
lowed the  case  of  Wade  v.  Overton,  (1  Meriv.  513,)  where 
the  testator  wrote  a  will  of  real  and  personal  property  com- 
mencing thus :  "I,  A.  B.,  do  make  this  my  will,  all  in  my 
own  handwriting,"  &c.  A  seal  was  affixed  to  it,  but  it  was 
signed  only  on  the  first  sheet,  and  was  not  executed  in  the 
presence  of  witnesses.  As  all  the  personal  property  was 
mentioned  in  the  first  sheet,  the  legatees  insisted  that  the 
signature  was  intended  to  apply  to  that  species  of  property 
only;  but  the  court  held  the  will  must  be  taken  altogether, 
and  construed  as  a  whole.    It  was  therefore  disallowed. 

The  case  of  Painter  v.  Painter,  decided  in  1802,  (Meriv. 
512,)  was  on  a  will  on  real  and  personal  property  made 
[*878]  ^by  an  attorney,  written  with  the  testator's  own  hand.  It 
was  signed  and  sealed,  and  had  a  clause  of  attestation,  but 
no  witnesses.  It  was  kept  locked  up  with  other  papers  of 
moment.    He  died  suddenly,  and  this  will  was  rejected. 

In  Walker  v.  Walker,  in  1805,  before  a  court  of  dele- 
gates composed  of  three  common  law  judges  and  five  doc- 
tors of  the  civil  law,  (1  Meriv.  503,)  where  the  testatrix 
made  a  will  of  real  and  personal  estate,  and  signed  and 
sealed  it,  and  a  clause  of  attestation  in  the  common  form 
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was  subjoined  but  not  witnessed,  and  her  will  was  found       1829. 
at  the  death  in  an  envelope,  on  which  was  written,  "  I    The  Public 
signed  and  sealed  my  will  to  have  it  ready  to  be  witnessed  AdmiI^8tretor 
the  first  opportunity  I  could  get  proper  persons,"  it  was  Watte  and  L© 
decided  the  will  was  not  good  as  to  the  personalty.  7* 

From  several  of  these  last  cases  it  would  appear  that  the  Norton 
prerogative  court  intended  to  adhere  to  the  principle  that  a  The  Same, 
testamentary  paper,  purporting  to  dispose  of  both  real  and 
personal  estate,  if  it  is  not  on  its  face  a  perfect  and  finished 
will  of  personal  estate,  shall  not,  from  any  extrinsic  circum- 
stances, be  presumed  to  have  been  intended  by  the  testator 
to  take  effect  as  to  that  part  of  the  property  only,  when  it 
could  not  be  made  operative  as  to  the  whole. 

In  Scott  v.  Rhoades,  in  1809,  (1  Phil.  Eep.  12,)  a  will  of 
personal  property  only  of  Thomas  Burchall,  a  clerk  in  the 
Bank  of  England,  who  resided  by  himself  found  very  much 
in  the  situation  of  the  will  under  consideration,  that  is, 
with  a  blank  for  the  day  of  the  month,  with  an  attestation 
clause  and  seal  affixed,  ready  for  execution,  but  not  signed 
or  witnessed,  was  admitted  to  probate,  on  the  ground  that 
its  execution  had  been  prevented  by  the  act  of  God.  But 
there  it  appeared  on  the  face  of  the  will  that  it  had  beem 
written  within  a  few  days  previous  to  his  sudden  and  un- 
expected death ;  and  there  was  other  evidence  from  which 
it  was  inferred,  that  he  actually  intended  to  have  executed 
it  the  very  day  on  the  morning  of  which  he  was  found  dead 
in  his  room.  The  language  of  Sir  John  Nichol  in  this  case 
shows  the  strictness  of  the  testamentary  courts,  where  it  is 
attempted  to  establish  unfinished  or  unexecuted  wills  on  the 
ground  that  the  testator  was  prevented  by  the  act  of  God 
from  executing  them  with  *all  the  formalities  originally  in-  [*879] 
tended.  He  says:  "My  predecessors  in  this  place  have 
held  the  rule  strict  that  the  proof  must  show  a  continuance 
of  intention,  and  that  the  deceased  was  prevented  from 
completing  the  instrument  by  the  act  of  God.  It  is  my 
duty  to  tread  in  their  steps,  and  to  adhere  to  those  princi 
pies  which  they  have  laid  down.    I  am  not  at  liberty  to  de- 
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1829.       part  from  them  in  any  instance,  if  I  were  so  inclined ;  but 

The  PubUo   there  is  no  point  upon  which  I  should  be  less  inclined  to  do 

Admuustiator  ^  tjian  UpQn  q^  nQW  un(jer  consideration.    I  am  strongly 

Watts  and  Le  impressed  with  the  necessity  of  applying  the  rule  strictly 
oy*  and  with  firmness." 
Norton  From  the  commencement  of  Phillimore's  Reports,  in  1809, 
The  Same,  to  the  present  time,  there  is  a  regular  series  of  reported 
cases  in  testamentary  matters  in  England,  Although  I 
have  carefully  examined  all  those  cases  down  to  1825, 
which  have  a  bearing  upon  that  now  before  me,  I  have 
found  no  material  departure  from  the  principles  established 
in  the  previous  adjudications.  I  shall  therefore  content 
myself  with  barely  referring  to  such  cases  in  their  chrono- 
logical order:  Sandford  v.  Vaughan,  (1  Phil.  48,  131;) 
Green  v.  Skipworth,  (id.  53 ;)  Devereaux  v.  Bullock,  (id.  60 ;) 
Bone  v.  Spear,  (id.  345;)  Wood  v.  Wood,  (id.  357;).  Oar- 
stairs  v.  Pottle,  (2  Phil.  30 ;)  Read  v.  Phillips,  (id.  122 ;) 
Monro  v.  Coults,  (1  Dow's  P.  C.  437  ;)  Iluntington  v.  Hun- 
tington,  (2  Phil.  213 ;)  Sikes  v.  Snaith,  (id.  351 ;)  Sather- 
thxvaitev.  Saihertiiwaite (  3  Phil.  1 ;)  Thomas  v.  Wall]  (id, 
23 ;)  Musto  v.  Sutcliffe,  (id.  104 ;)  Lewis  v.  Lewis,  (id.  109 ;) 
Friswell  v.  Moore,  (id.  135  ;)  Strauss  v.  Schmidt,  (id.  209 ;) 
Buckle  v.  Buckle,  (id.  323 ;)  Boyle  v.  Maine,  (id.  504 ;) 
Forbes  v.  Gordon,  (id.  614 ;)  Roose  v.  Moulsdale,  (1  Addams, 
129 ;)  Beatty  v.  Beatty,  (id.  154 ;)  Pople  v.  Cumson,  (id.  377;) 
Warburton  v.  Burrows,  (id.  383  ;)  Antrobus  v.  Nepeau,  (id. 
899  ;)  Lavender  v.  Adams,  (id.  406 ;)  Doker  v.  Goff,  (2  Ad- 
dams, 42 ;)  Montefiore  v.  Monteofire,  (id.  354 ;)  Allen  v. 
Manning,  (id.  490.) 

The  few  testamentary  cases  which  appear  in  the  reports 
of  our  own  country,  tend  to  confirm  the  principles  of  the 
decisions  above  referred  to  from  the  other  side  of  the  At- 
lantic. (2  Nott.  &  McCord,  531 ;  2  Marsh.  Kentucky  Rep. 
71;  1  Serg.  &  Rawle,  263  ;  12  Mass.  Rep.  534.) 

[*880]  *In  the  case  under  consideration,  the  decedent  was  a 

lawyer  and  well  understood  what  formalities  were  necessary 
to  make  a  valid  will    Possessing  a  large  real  and  personal 


CASES  IN  CHANCERY.  380 

estate,  and  without  any  natural  relations,  to  whom  either       *829.  ^ 
could  descend  in  case  of  an  intestacy,  he  had  no  object  in    The  Public 
making  a  will  of  the  one  without  the  other.     Under  such    dnunJftmtor 
circumstances,  twenty-seven  yeaTs  before  his  death,  and  VM*  a&ft  I* 
while  his  bodily  and  mental  powers  were  in  full  vigor,  after  °*' 

providing  for  the  support  of  the  widow  of  his  deceased  Norton 
brother,  the  only  relative  who  had  any  particular  claims  The  Same, 
upon  his  bounty,  and  giving  a  few  pecuniary  legacies  to 
his  executors  and  others,  and  to  the  church  at  which  he 
worshipped,  he  determined  to  adopt  the  child  of  his  old 
friend  and  fellow  student  as  the  heir  to  his  overgrown  prop- 
erty ;  and  to  bestow  the  whole  on  him,  on  condition  that 
he  changed  his  name,  and  assumed  that  of  the  decedent ; 
intending,  no  doubt,  that  he  should  raise  up  a  family  to 
perpetuate  the  name  of  Leake.  For  this  purpose  he  pre- 
pared the  will  in  question,  ready  for  execution ;  precisely 
as  he  would  have  prepared  a  similar  instrument  to  be  exe- 
cuted by  a  client.  From  the  appearance  of  this  paper  there 
ean  be  but  little  doubt  that  in  the  year  1800,  when  the  will 
appears  to  have  been  written,  Leake  had  fully  made  up  his 
mind  to  dispose  of  his  property  in  the  manner  indicated  by 
that  instrument.  But  the  question  here  is  not  what  he 
then  intended,  but  what  he  actually  did.  Whatever  may 
have  been  the  cause  why  the  will  was  not  then  executed, 
it  is  morally  certain  he  did  not  at  that  time  intend  it 
should  take  effect,  in  its  unfinished  state,  as  a  will  of  his 
personal  estate  merely;  leaving  his  real  estate,  which  at 
that  time  probably  constituted  the  bulk  of  his  property  to 
escheat. 

The  inquiry  is  not,  whether  at  any  time  since  he  prepared1 
that  will,  he  intended  to  die  intestate,  but  whether  at  the  time 
of  preparing  this  paper,  and  at  the  time  of  his  death,  he 
intended  to  dispose  of  his  property  by  that  instrument  in 
its  imperfect  and  unfinished  state.  The  respondents  rely 
upon  the  fact,  that  Leake  went  to  his  iron  chest  about  two 
weeks  before  his  death,  and  took  therefrom  certain  papers 
which  he  destroyed,  and  left  this  paper  there,  as  evidence 
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1829*       that  he  intended  it  to  operate  as  a  will  of  his  personal  e&- 

The  Public    tate.    But  from  *the  testimony  produced  before  the  surro- 

AdminiBtrator  g^  jt  jg  extremely  doubtful  whether  he  saw  it  at  that 

Watt?iJ?nd  ^  ^me-  ^  was  ^nS  between  the  leaves  of  a  field  book, 
which  he  would  not  be  likely  to  inspect  on  such  an  occa- 
Norton  sjon#  jt  may  have  i^  there,  unnoticed,  ever  since  1806, 
The  Same,  when  the  last  memorandums  appear  to  have  been  made  in 
that  book.  If  his  attention  had  been  called  to  this  testa- 
mentary paper  at  a  time  when,  with  a  view  to  his  approach- 
ing dissolution,  he  was  probably  destroying  mementos 
that  affection  had  preserved,  and  which  should  not  be  left 
for  the  inspection  of  strangers,  I  think  he  would  either 
have  destroyed  this  paper  also,  or  have  left  some  memo- 
randum thereon,  showing  what  were  his  wishes  in  relation 
to  its  effect  as  a  will  of  personal  estate. 

Although  an  actual  signing  of  a  testamentary  paper  may 
not  be  necessary  to  constitute  a  good  will  of  personal  prop- 
erty, yet  the  evidence  of  authenticity  derived  from  the 
signature  of  the  party  is  at  this  day  so  obvious,  especially 
to  a  well  informed  lawyer,  that  surely  he  would  not  have 
hesitated  to  add  such  a  proof  of  his  recognition  of  the  in- 
strument. If  a  pen  was  to  him  a  torpedo,  as  he  declared 
in  a  letter  to  a  friend,  he  would  at  least  have  risked  one 
slight  shock,  and  have  filled  in  the  date  and  put  his  name 
to  the  paper,  with  a  note  or  memorandum  that  he  wished 
it  to  operate  as  a  bequest  of  his  personal  estate.  It  must 
be  remembered  that  between  the  time  when  this  will  was 
prepared  with  so  much  care,  and  that  when  he  last  visited 
the  depository  of  the  evidences  of  his  great  wealth,  which 
he  had  been  hoarding  up  with  such  miserly  care  for  so 
many  years,  circumstances  had  materially  changed.  Two 
of  the  executors  named  in  the  will  had  descended  before 
him  to  the  tomb,  and  the  other  two  must  probably  soon 
follow ;  some  of  the  legatees  were  dead,  and  he  had  sur- 
vived  James,  the  black  man,  one  of  the  objects  of  his 
bounty,  more  than  twenty  years.  The  stock  of  the  old 
United  States  Bank,  the  dividends  of  which  were  by  the 
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will  appropriated  to  the  support  of  the  widow  of  his  de-       182& 
ceased  brother,  had  been  paid  off,  and  the  proceeds  had   The  Public 
gone  into  the  general  mass  of  his  property  at  least  fifteen  Administrator 
years  before  his  death.    The  child  of  his  friend,  on  whom  Watte  and  Le 
he  had  *once  depended  to  perpetuate  his  family  name,  was  y* 

now  a  bachelor  of  forty,  with  no  prospect  of  a  change  in      Norton 
his  situation.    And  what  is  still  more  important,  it  is  in    The  Same, 
evidence  from  the  mouth  of  Leake  himself,  that  although 
this  principal  legatee  named  in  his  will  lived  in  the  same 
city,  he  had  never  visited  the  decedent,  or  been  seen  by 
him  since  he  was  a  boy  and  led  there  by  his  father. 

With  all  this  change  of  circumstances,  if  Leake,  in  the 
last  hour  of  his  life,  or  at  the  time  when  he  last  visited  the 
iron  chest,  had  been  asked,  do  you  intend  thus  to  dispose 
of  your  personal  ^property  by  this  will?  to  leave  your 
brother's  widow  unprovided  for,  the  faithful  Casey  without 
a  shilling,  and  to  let  your  immense  real  estate  escheat  to  • 
the  people  of  the  state?  Is  it  possible  to  believe  he  would 
have  answered  in  the  affirmative?  I  cannot  bring  my 
mind  to  the  conclusion  that  he  ever  intended  to  separate 
his  personal  property  from  the  realty ;  or  leave  this  instru- 
ment, unexecuted,  as  the  legal  evidence  of  his  final  inten- 
tions in  respect  to  either. 

Neither  do  I  believe  he  intended  to  die  intestate.  With 
the  counsel  for  the  public  administrator,  I  am  inclined  to 
think  he  was  doubting  as  to  what  disposition  should  be 
made  of  the  wealth  which  he  could  not  carry  with  him; 
probably  hesitating  between  the  son  of  his  old  friend,  who 
had  disappointed  him  in  the  expectation  of  perpetuating 
his  name,  and  the  relative  of  his  step-mother,  who,  as  he 
expressed  it,  was  "fiddling  with  his  steam  mill  at  the 
south."  In  this  state  of  doubt  and  uncertainty,  the  slowly 
wasting  oil  of  life  was  at  length  exhausted ;  the  lamp  was 
extinguished ;  and  the  laws  of  his  country  have  written 
his  testament. 

This  question  being  disposed  of,  the  next  that  arises  is 
which  of  the  two  appellants  is  entitled  to  letters  of  admin- 
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^^ istration  on  the  estate  ?    Without  going  into  a  detail  of  the 

The  Public    evidence  adduced  by  the  appellant  Norton  to  prove  his  re- 
Administrator  1     •        1  •  -,  T  ■  /»    •■    1         in 

y.         lationsnip  to  the  intestate,  I  am  satisfied  that  the  allegation 
VattR0wld  **  by  which  he  propounded  his  interest  was  wholly  insuffi- 
cient, and  ought  to  have  been  rejected  by  the  surrogate. 
°Y  Whenever  a  person  comes  forward  to  oppose  probate  of  a 

The  Same.  ^jll,  he  is  bound  to  state  his  interest  in  the  question  with 
sufficient  certainty  to  enable  the  court  to  decide  whether, 
[*S88]  if  the  allegation  *is  sustained  by  proo£  it  will  support  his 
claim.  He  has  no  right  to  the  administration,  unless  he 
has  an  interest  in  the  estate  as  next  of  kin.  Instead  of 
showing  how  he  is  related  to  the  intestate,  agreeably  to  the 
ordinary  form  of  allegations  of  interest,  {Lawrence  v.  Maud, 
1  Addams,  331,)  he  does  not  even  allege  that  he  believes  he 
is  the  next  of  kin  to  the  deceased.  The  next  of  kin  of  the 
decedent,  whether  alien  or  citizen,  is  entitled  to  his  personal 
<  estate ;  therefore,  being  nearer  of  kin  than  any  other  per- 
son residing  in  the  United  States  does  not  entitle  him  to  the 
administration.  If  the  next  of  kin  is  not  here,  or  is  legally 
disqualified  from  administering,  the  public  administrator  is 
entitled. 

The  surrogate  having  decided  that  the  allegation  of  in- 
terest was  sufficient  to  entitle  Norton  to  be  heard,  it  was 
correct  that  the  evidence  in  relation  to  his  interest,  and 
that  which  related  to  the  validity  of  the  paper  propounded 
as  a  will,  were  permitted  to  proceed  pari  passu.  (  Waller 
and  Smith  v.  HesseUine  and  Burgh,  1  Phil.  170.)  But  in 
looking  into  the  testimony  as  to  the  interest  of  Norton, 
there  is  no  pretence  that  he  is  the  next  of  kin  to  John  O. 
Leake.  He  was  his  relation  by  affinity,  but  not  by  con- 
sanguinity. John  Leake  of  the  Hermitage  was  the  great 
uncle  of  John  L.  Norton ;  and  the  father  of  John  G.  Leake 
married  a  step-daughter  of  John  Leake  of  the  Hermitage. 
They  were  thus  distantly  related  by  marriage ;  and  this 
accounts  for  all  the  declarations  of  the  testator  that  Norton 
was  his  relative. 
There  must  be  a  decree  entered  on  these  appeals,  revers- 
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fceig  the  sentence  and  decree  of  the  surrogate  pf  New  York       *8&- 
in  favor  of  the  paper  propounded  as  the  last  will  of  John    Thompson 
G.  Leake,  and  granting  probate  thereof.    It  must  also  be     cfnJam. 
declared  and  decreed  that  the  decedent  died  intestate ;  that 
John  L.  Norton,  the  appellant,  is  not  his  next  of  kin,  is 
not  interested  in  his  personal  estate,  and  is  not  entitled  to 
administration ;  but  that  the  public  administrator  of  the 
city  of  New  York  is  entitled  to  letters  of  administration 
on  the  estate.    And  this  cause  must  be  remitted  back  to 
the  Surrogate's  Court,  with  directions  to  call  in  the  letters 
of  administration  (ad  collegendum)  heretofore  granted,  and 
to  grant  administration  to  the  public  administrator.  [1] 


•Thompson,  Executor,  Ac.  v.  Graham  and  others.  [*884] 

This  court  has  jurisdiction  to  set  aside  and  cancel  deeds  and  other  instruments 
fraudulently  obtained,  and  which  are  attempted  to  be  set  up  inequitably. 

Where  one  of  the  executors  renounces  the  execution  of  the  will,  the  other 
executors  may  file  a  bill  in  their  own  name,  and  if  it  is  necessary  to  bring 
the  executor  who  refused  to  adept  the  trust,  before  the  court,  he  may  be 
made  a  party  defendant 

This  cause  was  submitted  on  bill  and  demurrer.    The  Feb.  3d. 
fecte  are  sufficiently  stated  in  the  opinion  of  the  court 

[1]  AH  doubt  on  the  subject  of  subscribing  and  attesting  wills  are  removed 
by  statute.    See  R  S.  (4th  e^.)  246,  sec.  33. 

1.  The  statutes  require  that  the  testator  must  subscribe  bis  name  at  the 
end  of  the  will*  2.  Such  subscription  must  be  made  in  the  presence  of  each 
of  the  attesting  witnesses,  or  acknowledged  by  the  testator  to  have  been 
so  made,  to  each  of  the  witnesses.  3.  The  testator,  at  the  time  of  ma- 
king such  subscription,  or  at  the  time  of  acknowledging  the  same,  shall 
declare  the  instrument  so  subscribed,  to  be  his  last  will  and  testament 
4.  There  must  be  at  least  two  subscribing  witnesses,  each  of  whom  shall  sign 
his  name  at  the  end  of  the  will,  at  the  request  of  the  testator.  See  also 
BrinckerJioof  y.  Bemsen,  8  Paige,  491 ;  Chaffee  v.  Baptist  Missionary  Conven- 
tion, 10  Paige,  86;  Nelson  v.  McQriffert,  3  Barb.  Ch.  158;  Rutherford  v.  Ruth- 
erford, 1  Denio,  35 ;  Ibnnele  v.  Ball,  4  Corns!  140. 
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1M*-  The  Chancellor  :— It  is  well  settled  that  this  court 

Thompson  has  authority  to  set  aside  an  order  to  be  delivered  up  and 
Griam.  cancelle(i,  deeds  or  other  instruments  fraudulently  obtained, 
and  which  are  attempted  to  be  set  up  inequitably.  The 
defendants  in  this  case  procured,  without  consideration,  a 
release  from  an  executor  who  had  renounced  the  execution 
of  the  will,  and  who  is  now  insolvent ;  under  an  express 
agreement  that  it  should  not  be  used  against  the  other  exe- 
cutor, who  had  proved  the  will,  unless  such  executor  should 
assent  to  such  release.  The  object  of  the  defendants  was 
to  commit  a  fraud  upon  other  creditors,  by  including  them 
to  compromise,  on  the  supposition  that  the  holders  of  this 
debt  had  assented  thereto.  And  they  now  attempt  to  use 
it  for  the  purpose  of  defeating  the  claims  of  the  acting  exe- 
cutor, who  knew  nothing  of  the  circumstances ;  and  who 
as  it  now  appears,  the  defendants  also  intended  to  defraud. 
This  is  a  case  where  this  court  has  concurrent  jurisdiction 
with  a  court  of  law.  And  the  objection  raised  by  the  de- 
murrer, on  the  ground  of  want  of  jurisdiction,  cannot  be 
sustained. 

Neither  is  the  objection,  that  Spencer  should  have  been 
made  a  party  complainant  instead  of  a  defendant,  well 
taken.  He  is  insolvent  and  refuses  to  execute  the  trust  of 
an  executor,  and  the  complainant  had  no  right  to  com- 
mence a  suit  in  his  name  without  his  consent  The  only 
remedy  in  such  a  case,  if  he  is  a  necessary  party,  is  to  make 
[*886]  him  a  defendant  *His  refusal  to  prove  the  will  and  act 
as  executor  is  substantially  a  refusal  to  join  as  complainant 
in  the  suit. 

The  demurrer  in  this  cause  must  therefore  be  overruled 
with  costs. 
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1839. 


Ji 

Jambs  and  Blake  v.  Vanderheyden  and  another.    vandeSieydai 

It  is  essential  to  an  escrow  that  it  be  delivered  to  a  third  person  to  be  deliv- 
ered to  the  obligee  or  grantee  upon  the  happening  of  some  event,  or  upon 
the  performance  of  some  condition. 

Where  a  bond  and  mortgage  and  deed  were  delivered  to  a  third  person  to  be 
kept  by  him  daring  the  pleasure  of  the  parties,  and  subject  to  their  further 
order,  held  that  the  papers  were  not  escrows,  and  that  he  was  a  mere 
depositary. 

In  January,  1823,  S.  Vanderheyden,  deceased,  and  the  Feb.  3d. 
plaintiff  Blake,  entered  into  a  written  agreement,  by  which 
the  latter  agreed  to  sell  to  the  former  a  farm  in  Saratoga 
for  $6,000.  Blake  was  to  convey  the  km  freed  and  dis- 
charged from  every  incumbrance  or  lien,  judgment  or  de- 
mand of  every  kind,  in  law  or  equity,  with  covenants  of 
warranty  as  to  the  title  and  the  quantity  of  land  contained 
in  the  farm ;  and  the  purchaser  was  to  secure  $4,600  of  the 
purchase-money,  by  bond  and  mortgage  on  the  premises, 
payable  in  eight  years  from  the  date  of  the  mortgage  with 
annual  interest,  and  give  his  obligation  for  the  remaining 
$1,500,  payable  in  goods  in  three  annual  payments  from 
the  date  of  the  obligation.  About  the  1st  of  March,  1823, 
under  the  supposition  that  the  agreement  would  be  carried 
into  effect,  Vanderheyden  contracted  with  J.  Adams  to  let 
the  farm  to  him,  and  he  went  into  possession  soon  after 
that  time,  and  has  remained  there  ever  since.  At  the  time 
of  the  agreement,  J.  Thompson  held  a  mortgage  and  judg- 
ment against  Bing,  the  former  owner  of  the  farm,  for  about 
$4,000,  which  were  liens  thereon,  and  Blake  was  not  able 
to  complete  the  title,  in  consequence  of  not  being  able  to 
raise  the  money  to  pay  off  these  incumbrances.  Both  par- 
ties being  anxious  to  consummate  the  purchase  with  the 
least  possible  delay,  and  Vanderheyden  being  at  Saratoga 
with  his  wife,  on  the  5th  of  April,  1828,  *the  deed  and  [*886] 
bonds  and  mortgage  were  drawn  and  acknowledged,  and 
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MW.       at  the  suggestion  of  R  M.  Livingston,  an  attorney,  left  in 


his  hands  as  "  escrows,"  with  written  instructions ;  and  to  be 
Vaafariwdon  ^P*  by  him  subject  to  such  order  of  the  parties  as  should 
arise  out  of  any  subsequent  agreement  between  them. 
Livingston  also  testified  that  it  was  the  understanding  of 
the  parties  at  the  time  the  papers  were  drawn,  that  the  deed 
and  mortgage  should  be  recorded.  After  the  papers  were 
completed  and  ready  for  delivery,  Vanderheyden  brought 
them  to  Livingston,  together  with  a  written  memorandum, 
signed  by  both  parties,  in  the  words  following : 

"  Be  it  remembered  that  R.  M.  Livingston,  Esq.,  has  re- 
ceived of  Robert  Blake  and  Samuel  Vanderheyden,  as  es- 
crows, the  following  papers,  to  wit,  a  deed  from  Robert 
Blake  to  Samuel  Vanderheyden,  conveying  the  Ring  farm, 
(so  called;)  a  bond  and  mortgage  for  $4,500;  a  bond  con- 
ditioned for  the  payment  of  $1,500  worth  of  goods  given  by 
the  said  Samuel ;  which  said  several  instruments  it  is  hereby 
agreed  that  R.  M.  Livingston,  Esq.,  shall  hold  as  escrows 
during  the  joint  pleasure  of  the  said  Robert  and  Samuel,  or 
their  legal  representatives.  S.  Vanderheyden. 

"  Saratoga,  April  5th,  1828.  R.  Blake." 

About  three  weeks  after  the  papers  were  left  in  the  hands 
of  Iivingston  with  this  written  memorandum  of  the  parties, 
he  carried  the  deed  and  mortgage  to  the  clerk's  office  and 
had  them  recorded.  Nothing  was  done  by  Blake  towards 
removing  the  incumbrances  from  the  farm,  or  consummating 
the  bargain  previous  to  the  death  of  Vanderheyden  in  No- 
vember thereafter.  In  the  fall  of  1823,  Vanderheyden  was 
applied  to  by  Adams  for  a  written  agreement  respecting 
the  occupation  of  the  farm ;  but  he  declined  giving  one  at 
that  time,  on  the  ground  that  the  bargain  between  him  and 
Blake  was  not  yet  completed.  Vanderheyden  died  without 
children,  but  leaving  his  wife  then  enciente  with  the  defend- 
ant S.  D.  Vanderheyden,  who  was  born  some  months  after 
the  death  of  his  father.  The  executors  named  in  the  will 
of  S.  Vanderheyden  renounced  the  execution  thereof,  and 
the  validity  of  the  will  was  a  long  time  in  contest  between 
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the  widow  and  collateral  kindred  of  the  deceased;  and       1829. 
administration  with  the  will  annexed  was  finally  given  to      J^^ 
the  widow  *in  the  spring  of  1826.     In  March,  1824,  Liv-         ▼. 
ingston  delivered  up  the  bonds  and  mortgage  to  the  com-        *  ey 
plainants,  on  receiving  an  agreement  from  James  to  pay  off 
the  incumbrances  which  Thompson  held  against  the  farm; 
and  Blake  thereupon  assigned  the  bonds  and  mortgage  and 
all  his  interest  in  the  mortgaged  premises  to  James,  to  se- 
cure the  payment  of  a  note  upon  which  the  latter  was  his 
indorser  at  the  bank.     James,  finding  there  were  other 
incumbrances  on  the  farm,  instead  of  paying  up  and  dis- 
charging the  mortgage  and  judgment  held  by  Thompson, 
advanced  him  the  amount  and  took  an  assignment  of  his 
claims.    He  afterwards  offered  to  assign  these  incumbrances 
to  the  administratrix,  or  to  discharge  them  if  she  preferred 
that  course;  but  she  declined  doing  anything  on  the 
subject. 

The  complainants  thereupon  filed  their  bill  in  this  causa, 
without  any  allusion  to  the  agreement  of  January,  1823,  but 
getting  out  an  agreement  materially  different  for  the  sale  of 
the  premises,  alleged  to  have  been  made  on  the  day  of  the 
date  of  the  deed  and  mortgage,  and  praying  a  foreclosure 
and  sale  of  the  mortgaged  premises,  and  the  payment  of  the 
balance  of  the  bonds  out  of  the  estate  of  Vanderheyden, 
and  for  general  relief.  The  defendants,  by  their  answer, 
denied  the  validity  of  the  deed  and  bonds  and  mortgage, 
and  set  out  the  agreement  of  January,  1823,  and  insisted 
that  the  title  to  the  farm  was  defective ;  and  setting  out  va- 
rious incumbrances  besides  those  assigned  to  James  by 
Thompson,  which  they  insisted  were  liens  on  the  premises. 
The  cause  was  heard  on  pleadings  and  proofs. 

J.  King,  for  the  plaintiffs. 

A.  Van  Vechten,  for  the  defendants. 

The  Chancellor  : — The  writings  left  in  the  hands  of 
Livingston,  although  called  by  him  and  the  parties  escrow^ 
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1829-  were  not  so  in  feet.  It  is  essential  to  an  escrow  that  it  be 
James      delivered  to  a  third  person,  to  be  delivered  by  him  to 

Vanderhejden  ^e  °bligee  or  grantee,  upon  the  happening  of  some  event 
or  the  *performance  of  some  condition,  from  which  time  it 
becomes  an  absolute  deed.[l]  But  whether  we  are  con- 
fined to  the  written  agreement  signed  by  the  parties  and 
deposited  with  the  papers,  specifying  the  conditions  on 

*  which  they  were  left  with  Livingston,  or  are  permitted  to 

resort  to  the  parol  conversations  and  declarations  of  the 
parties  previous  to  the  execution  of  that  paper,  there  is  no 
evidence  that  they  ever  intended  to  authorize  him  to  deliver 
up  the  papers  to  either  party  without  some  further  direc- 
tions from  both.  He  swears  that  he  proposed  they  should 
leave  the  papers  with  him  as  "  escrows,"  and  that  they 
should  leave  with  him  written  instructions  relative  to  the 
manner  in  which  he  was  to  dispose  of  them ;  and  that  they 
should  be  kept  by  him  subject  to  such  order  of  the  parties 
as  should  arise  out  of  any  subsequent  agreement  between 
them.  He  drew  several  memorandums  specifying  the 
terms,  but  Vanderheyden  rejected  the  whole,  and  finally 
drew  for  himself  the  one  now  before  the  court    This  was 

[1]  Kiersted  v.  Avery,  4  Paige,  9 ;  Johnson  v.  Collin,  2  John.  Ch.  248 ; 
GUman  v.  Church,  15  Wen.  656 ;  Johnson  v.  Baker,  4  Bam.  &  Aid.  440;  4 
Kent  454.  Such  delivery  must  be  to  a  stranger,  and  not  to  one  of  the  par- 
ties. 10  Smeed.  k  M.  9.  The  presence  nor  express  assent  of  the  grantee  is 
not  necessary.  Merrils  v.  Swift,  18  Conn.  257 ;  see  also  Tompkins  v.  W  heeler t 
16  Peters,  106 ;  Wesson  v.  StepJiens,  2  Ired.  Eq.  557.  Such  assent  will  be 
presumed,  from  the  beneficial  interest  of  the  grantee  in  the  deed,  unless  a 
dissent  is  proved    Lady  Superior,  &c.  v.  McNamara,  3  Barb.  Ch.  375. 

"  An  escrow,"  says  Chancellor  Kent,  "is  only  a  conditional  delivery  to  a 
stranger,  who  is  to  keep  the  deed  until  certain  conditions  are  performed,  when 
he  is  to  deliver  it  to  the  grantee.  Until  the  conditions  are  satisfied  the  estate 
does  not  pass,  but  remains  in  the  grantor.  It  becomes  absolute  from  the 
time  of  the  second  delivery :  but  this  general  rule  does  not  apply  when  jus- 
tice requires  a  resort  to  fiction.  The  relation  back  to  the  first  delivery,  so  as 
to  give  the  deed  effect  from  that  time,  is  allowed  in  cases  of  necessity,  to 
avoid  injury  to  the  operation  of  the  deed  from  events  happening  between  the 
first  and  second  delivery.  Thus,  if  the  grantor  was  a  feme  sole  when  she  ex- 
ecuted the  deed,  and  she  married  before  it  ceases  to  be  an  escrow  by  the 
•econd  delivery."    4  Kent  454. 
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probably  signed  by  the  parties  at  the  time  they  signed  the  1M9- 
other  papers.  Livingston  was  not  present,  and  never  saw  Jamee 
the  parties  together  afterwards.  It  would,  therefore,  be  a  vandeA^ydon 
dangerous  species  of  evidence  to  substitute  his  belief  of 
what  the  parties  intended,  derived  from  their  previous  con- 
versations, for  this  written  and  formal  declaration  of  their 
intent.  It  is  probable  that  Vanderheyden  supposed  there 
were  no  other  incumbrances  on  the  farm  than  those  in  the 
hands  of  Thompson ;  but  that  was  not  sufficient  to  author- 
ize the  witness  to  infer  an  agreement  that  he  would  take  the 
title  subject  to  all  others  which  might  be  discovered  before 
the  agreement  was  actually  completed,  and  look  to  the 
personal  responsibility  of  Blake  for  his  indemnity.  The 
written  memorandum  shows  that  the  papers  were  left  with 
Livingston  as  a  mere  depository,  and  that  it  was  not  in- 
tended they  should  become  absolute  deeds  without  the 
farther  consent  of  both  parties  authorizing  a  delivery  as 
such.  Livingston  swears  that  Vanderheyden  came  to  him 
alone,  and  brought  the  papers  and  written  agreement  in 
their  present  situation,  and  that  he  also  directed  him  to 
h*ve  them  recorded.  In  this  he  is  partially  supported  by 
the  imperfect  recollection  of  his  wife.  On  the  other  hand, 
Dr.  Douglass  and  D.  Buel,  junior,  *testify  that  Livingston  [*889] 
told  them  he  put  the  papers  on  record  of  his  own  accord. 
It  is  not  material  to  decide  which  is  right  in  this  particular. 
After  the  lapse  of  three  or  four  years,  he  may  very  hon- 
estly have  substituted  the  declarations  of  the  parties  when 
they  were  together  at  the  drawing  of  the  papers,  for  a  sup- 
posed direction  given  to  him  by  Vanderheyden  at  the  time 
they  were  left  in  his  hands.  In  either  case,  he  would  be 
likely  to  leave  them  to  be  recorded,  unless  there  was  some 
express  prohibition ;  but  in  neither  case  would  it  alter  the 
nature  of  the  transaction  as  between  the  parties.  Living- 
ston himself  swears  that  he  supposed  the  recording  the  pa- 
pers would  not  alter  the  rights  of  the  parties,  and  therefore 
he  made  no  suggestion  that  it  would  be  improper.  The 
other  parties  undoubtedly  acted  on  the  same  supposition, 
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and  Vanderheyden  particularly,  as,  notwithstanding  any  di- 
rections he  might  have  given  as  to  the  recording,  he  was  so 
v—aZl^^  careful  as  to  indorse  the  word  "  escrow  "  on  the  back  of 

V  fluiMllwyiien 

each  instrument  This  clearly  shows  he  never  intended  the 
papers  to  operate  as  absolute  deeds  without  some  further 
agreement  or  understanding  between  him  and  Blake.  Ad- 
mitting, for  a  moment,  that  the  recording  of  these  papers 
would  at  law  give  them  a  different  effect  from  what  was  in- 
tended by  the  parties,  surely  a  party  who  comes  into  a 
court  of  equity  for  relief  cannot  be  permitted  to  gain  any 
advantage  from  that  mistake. 

This  is  not  the  case  of  a  bona  fide  purchaser  of  the  legal 
estate,  without  notice  of  a  latent  equity  which  is  attempted 
to  be  set  up  to  defeat  his  title.  James  in  this  case  is  in  no 
better  situation  than  Blake.  He  is  the  assignee  of  a  chose 
in  action,  with  sufficient  notice  to  put  him  on  inquiry.  He 
has  not  been  injured  by  any  mistakes  of  the  other  parties, 
as  he  took  the  assignment  to  indemnify  himself  against  a 
pre-existing  responsibility.  Under  the  assignment  from 
Blake  he  has  all  the  legal  title  to  the  farm  which  Blake 
had ;  and  it  would  be  inequitable  to  compel  the  representa- 
tives of  Vanderheyden  to  take  an  incumbered  fiurm  or  a 
defective  title,  and  look  to  the  responsibility  of  Blake,  who 
has  left  the  state,  and  is  probably  insolvent 
[*890]  *The  complainants  dare  not  even  pay  off  the  incumbran- 

ces which  have  been  assigned  to  them,  because  they  see 
that  the  lien  of  Knickerbacker's  judgment  would  then  attach 
upon  the  whole  farm,  as  it  does  now  upon  the  surplus  value 
over  and  above  those  incumbrances.  Those  incumbrances 
are  about  three-fourths  of  the  value  of  the  form,  and  it  will 
be  necessary  to  foreclose  the  mortgage  and  sell  on  the  judg- 
ments, or  buy  off  Knickerbacker's  lien,  before  a  good  title 
oan  be  had.  This  is  an  expense  which  at  all  events  ought 
to  be  sustained  by  Blake,  and  not  by  the  defendants. 

But  there  is  also  a  failure  of  title  as  to  forty  acres  of  the 
farm.  More  than  twenty-five  years  ago,  G.  Seymour  pur- 
chased this  forty  acres  of  Andrews,  who  was  in  possession 
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fJaiming  title,  and  paid  $1,000  for  the  purchase-money.  18aa> 
Seymour  went  on  to  the  same  and  died  there,  leaving  his  James 
widow  in  possession  withher  infant  daughter.  The  widow  yan<jJW<kn 
married  Lee,  who  came  on  to  the  farm  with  her,  and  after- 
wards, without  any  right,  sold  the  forty  acres  to  St.  John 
or  Tull,  from  whom  Davis  purchased.  Ring  purchased  of 
Davis,  and  Blake  of  Ring.  This  testimony  would  be  suffi- 
cient to  enable  the  daughter  of  Seymour  to  recover  in  eject- 
ment against  any  one  deriving  title  under  Blake.  It  is  not 
material  to  inquire  whether  there  is  sufficient  evidence  of 
Hie  loss  of  the  deed  to  Seymour,  He  paid  the  considera- 
tion money,  and  was  entitled  to  a  deed,  and  under  the  cir- 
cumstances it  may  probably  be  presumed.  But  even  if  the 
legal  title  still  remains  in  Andrews,  it  is  out  of  the  com- 
plainants, and  renders  their  title  to  the  forty  acres  equally 
defective.  I  am  therefore  satisfied  it  would  be  inequitable 
and  unjust  to  enforce  these  bonds  and  the  mortgage  against 
the  defendants  before  a  perfect  title  can  be  made  to  the 
farm,  and  free  from  all  incumbrances. 

If  the  complainants  can  satisfy  these  outstanding  claims 
and  clear  the  premises,  they  may  perhaps  even  now  be  en* 
titled  to  a  specific  performance  of  the  original  agreement 
of  January,  1823 ;  but  on  this  question  I  have  not  formed 
any  definite  opinion.  This  bill  is  not  properly  framed  for 
such  relief  in  this  suit,  because  no  such  agreement  is  set 
out,  but  one  entirely  different.  If  the  complainants  intend 
to  avail  themselves  of  that  agreement  hereafter,  they  are  at 
liberty  to  have  this  bill  *dismissed  with  costs,  but  without  [*891] 
prejudice  to  their  right  to  file  a  new  bill  for  that  purpose. 

But  there  is  one  kind  of  relief  which  the  complainants  are 
entitled  to,  if  they  prefer  to  abandon  the  contract  of  Janu- 
ary, 1823.  The  deed  and  mortgage  remaining  on  the  re- 
cords of  the  county  are  a  cloud  upon  the  title :  they  are 
therefore  entitled  to  a  decree  declaring  the  deed  and  mort- 
gage void  and  inoperative ;  and  if  they  abandon  the  con- 
tract of  sale,  they  will  be  entitled  to  an  account  of  the  rents 
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1M9-  and  profits  of  the  farm  while  it  has  been  in  the  possession 

Smith  of  Vanderheyden  or  his  tenant,  after  deducting  therefrom 

Smith.  *^e  defendant's  coste  *n  this  suit  to  be  taxed. 


I.  W.  Smith  v.  A.  Smith  and  G.  Clark. 

The  time  for  bringing  appeals  from  the  equity  courts  being  regulated  by  rule, 
the  Chancellor,  on  sufficient  cause  being  shown,  may  dispense  with  the 
rule  and  enlarge  the  time. 

This  court  alone  has  the  power  to  suspend  the  operation  of  the  rule,  and  give 
relief  in  such  a  case. 

Where  a  creditor,  having  a  judgment  lien  upon  property,  agreed  with  the 
vendor  and  purchaser  to  relinquish  it,  and  take  an  assignment  of  the  mort- 
gage given  for  the  purchase-money  in  lieu  thereof;  he  is  entitled  to  satis- 
faction of  the  mortgaged  premises,  to  the  extent  of  his  judgment  lien,  in 
preference  to  an  equitable  claim  of  off-set  in  behalf  of  the  mortgagor,  which 
has  subsequently  arisen. 

*eb  6th.  This  was  an  appeal  from  an  interlocutory  order  of  the 

Equity  Court  of  the  eighth  circuit,  ordering  a  conditional 
dissolution  of  an  injunction.  The  defendant  Clark  was  the 
assignee  of  a  bond  and  mortgage  given  by  the  appellant  to 
A.  Smith,  and  the  injunction  restrained  him  from  proceed- 
ing to  sell  the  mortgaged  premises  under  the  statute.  The 
appellant  used  due  diligence  for  the  purpose  of  entering 
his  appeal  within  the  time  prescribed  by  the  rule  of  this 
court,  but  in  consequence  of  the  remoteness  of  the  resi- 
dence of  the  circuit  judge  from  the  clerk's  office,  the  neces- 
sary certificate  was  not  procured  until  the  evening  of  the 
last  day  for  appealing.    The  solicitor  for  the  appellant 

[*392]  went  immediately  to  the  clerk's  *office  to  file  the  same  and 
enter  thfe  appeal,  but  finding  the  office  shut,  he  entered  the 
appeal  and  made  the  necessary  deposit  the  next  morning. 
An  application  was  made  to  this  court  for  leave  to  the  ap- 
pellant to  proceed  on  the  appeal,  notwithstanding  the  ex- 


Smith. 
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piration  of  the  15  days,  and  that  the  injunction  be  revived       1889. 
until  the  decision  of  this  court  smith. 

The  Chancellor  held,  that  as  the  time  for  appealing  was 
regulated  by  a  rule  of  this  court,  the  rule  might  be  dispensed 
with,  and  the  time  enlarged  on  sufficient  cause  being  shown ; 
and  that  this  court  alone  had  the  power  to  dispense  with 
the  rule,  and  give  relief  in  such  a  case.  He  directed  that 
the  appeal  should  be  deemed  to  have  been  entered  in  time, 
and  that  the  injunction  should  be  revived  until  a  hearing 
of  the  appeal  on  its  merits. 

The  appeal  was  noticed  for  hearing  on  the  next  mocion 
day,  and  was  submitted  without  argument. 

J.  Dixon,  for  the  appellant. 

0.  C.  Branson,  (attorney-general,)  for  respondent. 

The  Chancellor: — The  bill  charges  that  Clark  is  not  March  33d. 
a  bona  fide  assignee  of  the  bond  and  mortgage,  but  took  it 
subject  to  the  equitable  claim  of  the  appellant  under  the 
bond  given  to  secure  to  him  the  enjoyment  of  the  good  will 
of  the  practice,  which  he  purchased  at  the  time  the  bond 
and  mortgage  was  given.  The  answer,  which  in  this  re- 
spect must  be  considered  as  responsive  to  that  charge  in 
the  bill,  alleges  that  Clark  had  a  judgment  lien  on  the 
mortgaged  premises,  which  he  agreed  to  relinquish,  on 
condition  that  the  bond  and  mortgage  should  be  assigned 
to  him  to  secure  the  debt ;  and  they  were  delivered  over 
to  him  accordingly,  immediately  after  their  execution.  m 
This  equity  of  the  defendant  Clark  is  prior  in  point  of 
time  to  any  which  the  appellant  can  have  on  account  of  a 
breach  in  the  condition  of  A.  Smith's  bond  to  him.  As 
between  equal  equities,  the  maxim  qui  prior  est  in  tempore 
potior  est  injure,  applies.  If,  in  addition  to  this,,  the  party 
having  the  prior  equity  has  also  the  legal  right,  it  would 
be  contrary  to  the  settled  principles  of  this  court  to  inter- 
fere and  deprive  him  of  it 
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iaaa  *The  amount  of  the  instalment  now  due  is  less  than  the 

Qsw  judgment  lien  which  Clark  relinquished  at  the  time  the 
v*  bond  and  mortgage  were  given.  The  circuit  judge  was 
correct  in  requiring  payment  of  that  amount  as  a  condition 
of  the  continuance  of  the  injunction.  The  decretal  order 
must  be  affirmed  with  costs ;  and  the  injunction  must  be 
dissolved,  unless  the  conditions  of  that  order  are  complied 
with  in  thirty  days  from  this  time*  And  the  cause  must 
be  remitted  back  to  the  equity  court,  to  be  further  pro- 
ceeded in  there. 


Case  and  wife  v.  Abeel,  Executor,  Ac. 

A  surviving  partner  has  the  legal  right  to  the  partnership  effects. 

But  in  equity  he  is  considered  merely  as  a  trustee  to  pay  the  partnership 
debts,  and  to  dispose  of  the  partnership  property  for  the  benefit  of  himself 
and  the  estate  of  the  deceased  partner. 

He  cannot  derive  any  exclusive  profit  from  the  use  of  the  partnership  funds. 

An  executor  or  trustee  cannot  purchase  the  trust  property  from  his  co-exec- 
utor or  trustee  without  being  liable  for  the  profits  arising  from  the  property 
purchased. 

It  is  the  duty  of  executors  and  trustees  to  keep  the  trust  fund  separate  ttd. 
distinct  from  their  private  funds. 

If  they  use  the  trust  funds  or*mix  them  with  their  private  funds,  they  win  be 
made  liable  for  all  losses  which  may  arise  from  their  neglect  or  misman- 
agement. 

Feb.  17th.  The   defendant,  Garret  Abeel,  and  his  brother  John, 

were  partners  in  the  hardware  business  in  the  city  of  New 
York,  for  several  years  previous  to  the  death  of  the  latter, 
which  took  place  in  the  spring  of  1811.  About  two  years 
before  the  death  of  John,  he  made  his  will,  and  thereby 
adopted  his  niece,  now  the  wife  of  R.  D.  Weeks,  and  Mrs. 
Case,  one  of  the  plaintiffs,  and  two  children  of  Phebe 
Howell,  as  his  children ;  and  devised  and  bequeathed  unto 
them  in  equal  shares,  all  his  estate,  real  and  personal,  with 
some  few  exceptions.    There  was  a  limitation  over  of  the 
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vor  or  survivors ;  and  with  remainder  over  to  the  nephews  Oase 
and  nieces  of  the  testator,  if  all  his  adopted  children  should  j^Jj^ 
die  without  issue.  He  also  gave  to  Phebe  Howell  an  an- 
nuity of  $  100,  during  the  pleasure  of  *his  executors,  or  the  [*S94] 
survivor  of  them,  with  authority  to  the  executors  to  in- 
crease the  yearly  allowance  to  her,  in  their  discretion.  Af- 
ter giving  a  few  other  specific  and  pecuniary  legacies,  the 
testator  directed  his  executors  to  convert  his  personal  estate 
into  money,  and  with  the  proceeds  thereof  to  purchase 
$3,000  of  stocks,  and  put  out  the  residue  at  interest,  on 
bond*  and  mortgage;  upon  real  security.  They  were  fur- 
ther directed  to  pay  the  pecuniary  legacies  and  the  annuity 
to  Phebe  Howell,  and  maintain  and  educate  the  adopted 
children  out  of  the  interest ;  and  to  pay  them  their  respect- 
ive proportions  as  they  severally  came  to  the- age  of  twenty- 
one  years.  In  the  meantime  he  directed  the  real  and  per- 
sonal estate  to  be  vested  in  the  executors,  or  the  survivor 
of  them,  for  the  purposes  of  the  will ;  and  gave  them  five 
per  cent,  on  the  income  of  the  estate,  for  their  care  and 
trouble  in  the  management  thereof.  By  a  codicil,  made  in 
1810,  reciting  that  Phebe  Howell  was  then  pregnant,  the 
testator  directed  the  executors  to  maintain  and  educate  the 
child  out  of  the  estate,  in  the  same  manner  as  the  other 
children  adopted  by  him  in  his  will,  and  pay  it  $500  out 
of  his  estate  as  a  portion,  if  it  should  live  to  the  full  age  of 
twenty-one  years.  The  child  was  born  in  due  course,  and 
is  John  H.  Abeel,  one  of  the  defendants  in  this  suit.  The 
niece,  Mrs.  AYeeks,  was  of  age  on  the  28th  of  May,  1823, 
and  Mrs.  Case,  on  the  28th  of  December,  1826.  The  tes- 
tator died  on  his  passage  from  Rio  Janeiro,  and  the  news 
of  his  death  was  received  in  New  York  about  the  first  of 
July,  1811.  "Whereupon  Garret  B.  Abeel  proved  the  will, 
and  shortly  afterwards  the  other  executor  also  obtained 
probate  thereof;  but  the  latter  never  intermeddled  with 
the  estate  except  to  settle  the  partnership  transactions  with 
his  co-executor.    He  died  pending  this  suit :  no  part  of  the 
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1829.       estate  came  to  his  hands,  and  nothing  was  claimed  against 

C^       him- 
▼.  In  February,  1827,  the  plaintifls  filed  their  bill  in  this 

cause,  for  an  account  and  settlement  of  the  estate,  in  which 
they  charged  that  the  acting  executor  continued  to  trade 
with  the  partnership  funds,  and  made  large  profits  there- 
with ;  that  he  did  not  put  out  the  moneys  at  interest  as  di- 
rected by  the  will,  but  kept  the  same  in  his  own  hands, 
[*895J  except  very  small  portions  *theieo£  for  the  purposes  of 
trade ;  and  loaned  out  other  sums  to  his  friends  and  con- 
nections at  low  rates  of  interest,  and  neglected  to  collect 
the  interest  and  re-invest  the  same,  &c. 

The  defendant,  Garret  B.  Abeel,  in  his  answer,  admitted 
that  he  continued  to  trade  with  the  partnership  stock  in 
trade,  and  made  a  profit  by  its  rise  in  value.  But  alleged 
that  by  the  advice  of  counsel,  he  took  an  inventory  of  the 
partnership  stock,  as  it  existed  on  the  first  of  July,  1811, 
when  the  partnership  was  published  as  dissolved ;  that  it 
was  submitted  to  several  respectable  merchants  and  dealers 
in  hardware  and  iron  mongery,  who  examined  the  inven- 
tory, and  estimated  the  value  of  the  articles ;  that  they  de- 
cided that  33  1-3  per  cent  should  be  added  to  the  cost  of 
such  articles  as  were  charged  at  sterling  prices,  and  those 
articles  which  were  charged  at  currency  prices  should  be 
estimated  at  the  prices  at  which  they  were  charged,  as  their 
fair  value.  That  such  valuation  was  adopted  by  him  and 
his  co-executor  as  the  fair  and  just  value  of  the  articles; 
that  it  was  expressly  agreed,  or  clearly  understood  between 
them,  that  he  should  retain  the  whole  of  the  stock  at  that 
valuation.  That  the  estate  of  John  Abeel  was  thereupon, 
on  the  first  of  July,  1811,  credited  by  him  with  one-half 
the  amount  at  which  it  was  valued,  after  deducting  the 
balance  due  to  Garret  B.  Abeel  on  account  of  his  stock  in 
trade  at  the  time  he  took  John  into  co-partnership,  with 
interest  thereon.  And  that  the  stock  in  trade  was  not  sold 
at  auction  because  the  executors,  under  the  advice  of  coun- 
sel, did  not  conceive  it  necessary ;  and  because  he  was  will- 
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ing  to  take  it  at  its  fall  value,  and  to  allow  more  for  it  than  182^ 
any  other  person  would  da  He  admitted  the,  receipt  of  Case 
the  rents  and  profits  of  the  real  estate  of  the  testator,  and  A^^ 
that  he  received  several  sums  on  the  sale  thereof  under 
proceedings  in  partition;  but  denied  that  he  had  kept 
money  in  his  hands  to  answer  the  exigencies  of  his  busi- 
ness, or  that  the  moneys  were  not  put  out  for  the  best  rates 
of  interest  that  could  be  obtained.  That  he  had  kept  an 
interest  account  from  the  first  of  July,  1811,  and  allowed 
the  estate  lawful  interest  on  all  sums  which  had  come  into 
his  hands,  and  he  believed  *he  had  allowed  more  interest  [*896] 
than  he  was  bound  to  do.  It  appeared  also  by  4;he  answer 
of  Garret  B.  Abeel  that  after  Mrs.  Weeks  became  of  age, 
he  set  apart  $10,000  for  the  support  of  Phebe  Howell  and 
her  son,  and  to  pay  the  $500  legacy  to  the  latter,  if  he  at- 
tained the  age  of  twenty-one,  which  he  insisted  he  was  not 
bound  to  render  an  account  to  the  complainants  of  at  this 
time,  or  in  this  suit.  He  also  admitted  that  he  kept  no 
separate  account  in  bank  of  the  moneys  belonging  to  the 
estate,  but  that  the  same  was  placed  to  his  own  credit,  and 
the  credit  of  himself  and  partner,  and  used  by  them  occa- 
sionally in  the  course  of  their  business.  The  other  defend- 
ants having  put  in  their  answers,  the  cause  was  heard  on 
the  bill  and  answers  as  to  them,  and  on  pleadings  and 
proofs  as  to  the  acting  executor 

S.  A.  Foot  for  complainants : — The  defendant,  Garret  B. 
Abeel,  is  bound  to  account  to  the  complainants  for  the  pro- 
fits of  the  partnership  property,  notwithstanding  the  ar- 
rangement between  him  and  his  co-executor  to  take  the 
same  at  the  valuation  of  the  merchants  who  were  applied 
to  to  appraise  it.  Abeel  should  have  sold  the  partnership 
goods,  and  invested  the  portion  belonging  to  the  estate  of 
his  deceased  partner.  He  stood  in  the  character  of  trustee, 
and  could  not  purchase  from  his  co-executor.  He  made 
an  extra  profit  upon  the  partnership  goods,  in  consequence 
of  the  non-intercourse  act  and  the  war  with  Great  Britain, 
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imp-  {Green  v.  Winter,  1  John.  Ch.  R.  27;  Pattest  v.  Alexander, 
.Owe  1  id.  394 ;  Schieffelin  v.  Stewart,  1  id.  620 ;  Brown  v.  Rickets, 
Executor,  <tc,  4  John.  Ch.  R.  303 ;  Evertsonr.  Tbppan,  5  John* 
Ch.  R.  497;  Hawley  v.  Mancius,  7  John.  Ch.  R.  174 ;  Hold- 
ridge  tv.  Gilkspie,  2  John.  Ch.  R.  80 ;  Matthews  and  wife  v. 
Dragaud,  3  Dessaus.  25.)  It  is  a  settled  rule  that  trustees 
can  derive  no  benefit  from  the  trust  property,  and  must  ac- 
count for  all  the  profits  they  receive  from  its  use.  (Devoe 
v.  Fanning,  2  John.  Ch.  R.  252.)  There  is  no  distinction 
between  surviving  partners  and  trustees.  (15  Ves.  jun. 
227.)  A  trustee  cannot  purchase  any  part  of  the  trust 
property,  except  under  the  sanction  of  the  court,  or  by  the 
consent  of  the  cestui  que  trust  However  fair  the  purchase 
[*397]  *by  the  trustee  may  be,  yet  it  will  be  set  aside  by  the  court 
.upon  the  application  of  the  cestui  que  trust  The  defend- 
ant, therefore,  upon  these  principles,  must  account  for  all 
the  profits  up  to  this  time;  and  if  he  should  be  unable  to 
give  a  correct  statement  of  such  profits,  on  account  of  their 
being  mixed  with  his  individual  property,  he  must  be 
charged  with  compound  interest.  (Schieffelin  v.  Stewart,  1 
John.  Ch.  R.  620;  Evertson  v.  Tappen,  5  John.  Ch.  R.  497 ; 
Sioughton  v.  Lynch,  2  John.  Ch.  R.  209 

C.  Baldwin,  for  defendants: — The  defendant  was  not 
compelled  to  sell  the  partnership  property.  If  he  had 
sold  it  at  public  auction  he  could  not  have  bid  himself)  and 
the  property  might  have  been  sacrificed.  The  present  is 
unlike  the  cases  cited  by  the  opposite  counsel.  (Toller, 
238.)  If  an  executor  pays  a  debt  of  the  testator,  he  may 
take  and  retain  any  specific  chattel  at  its  value,  if  not  more 
than  sufficient  to  discharge  his  debt  If  a  personal  chattel 
of  the  testator  is  sold  for  debt,  the  executor  may  purchase 
at  the  sale.  (Lee  v.  Brown,  4  Ves.  369 ;  Howe  v.  Earl  of 
Dartmouth,  7  Yes.  150.)  If  application  had  at  that  time 
been  made  to  the  Chancellor,  he  would  have  permitted  the 
defendant  to  take  the  goods  at  a  fair  valuation.    In  this  case 
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ft  is  impossible  there  should  be  a  resale.    The  severe  rule       **& 
that  a  trustee  cannot  purchase,  ought  not  to  be  encouraged.        Gate 

The  Chancellor: — The  first  point  presented  by  the 
pleadings  and  proofs  in  this  case  is,  whether  the  acting 
executor  is  to  be  permitted  to  account  for  the  partnership 
stock  at  the  price  fixed  upon  by  himself  and  his  co-executor. 

I  took  up  the  case  with  a  sincere  desire  to  sustain  the 
agreement  or  understanding  upon  which  A.  B.  Abeel  as- 
sumed to  himself  the  sole  ownership  of  the  stock  in  trade, 
but  I  find  it  cannot  be  sustained  without  overturning  prin- 
ciples of  equity  which  have  long  been  deemed  essential  to 
protect  the  rights  of  those  whose  property  is  committed  to 
the  care  or  guardianship  of  others.  These  principles  are 
discussed  at  length  in  Defoe  v.  Fanning,  (2  John.  Ch.  Rep. 
252  ;)  in  Rogers  v.  Rogers,  (1  Hopk.  515 ;)  and  in  Hawley 
v.  Cramer,  (4  Cowen,  717.)  It  is  therefore  sufficient 
merely  to  advert  *to  these  general  principles  here.  The  [*898] 
surviving  partner  has  the  legal  right  to  the  partnership  ef- 
fects ;[1]  but  in  equity  he  is  considered  merely  as  a  trus- 
tee to  pay  the  partnership  debts,  and  dispose  of  the  effects 
of  the  concern  for  the  benefit  of  himself  and  the  estate  of 
his  deceased  partner.  He  cannot  therefore  be  permitted 
to  make  any  gain  or  profit  by  the  use  of  the  partnership 
funds  and  effects  for  his  own  exclusive  benefit.  In  this 
ease,  if  the  surviving  partner  had  not  stood  in  the  situation 
of  executor,  he  might  have  made  a  valid  agreement  with 
the  personal  representatives  of  his  deceased  brother,  to  take 
the  stock  on  hand  at  a  fixed  valuation ;  and  whatever 
profit  was  made  upon  the  bargain  would  have  been  his 
own  exclusively.  But  one  executor  or  trustee  can  make 
no  valid  agreement  to  purchase,  or  take  the  trust  property 
at  a  fixed  valuation  from  his  co-executor  or  trustee,  without 
being  liable  for  the  profits,  if  any  are  made  by  the  agree- 
men!  [2]     It  follows  from  these  principles  that  the  com* 

p]  Mwrry  v.  Mvtmford,  6  Cow.  441 ;  Van  Kurenv.  ParmeBee,  2  Comst  523*. 
2]  As  to  the  general  principal  that  a  trustee,  executor,  agent,  or  otker 
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I***-       plainants  would  be  entitled  to  an  account  of  the  profit 

Case  made  by  the  increased  value  of  the  stock  in  trade,  in  the 
v. 
AbeeL  person  acting  in  a  fiduciary  character,  cannot  become  a  purchaser  for  him- 
self; or  otherwise  derive  a  private  benefit  from  the  disposal  and  management 
of  trust  property  or  funds,  or  from  the  peculiar  relation  in  which  he  Btands  as 
a  trustee.  See  Wedderburn  v.  Wedderburn,  2  Keen,  722;  S.  C,  4M.AO. 
41 ;  Anon.,  2  Russ.  360 ;  Shaw  v.  Bodes,  id.  639 ;  Lees  v.  NuUaU,  1  Rubs  & 
M.53;  S.C.,  2  M.  &  K.  819;  S.  C.,  Taml.282;  Docker  v.  Somes,  2M.&1L 
664;  Taylor  v.  Salmon,  4  M.  &  C.  139;  Green  v.  Winter,  1  John.  Ch.  26; 
PacJdst  v.  Alexander,  id.  394;  Hohridge  v.  OiUespie,  2  id.  30;  Hart  v.  Ten 
Egck,  id.  104 ;  Davoue  v.  Fanning,  id.  257 ;  Schieffekn  v.  Stewart,  1  id.  620 . 
Duncomb  v.  Duncomb,  id.  510 ;  Brown  v.  Bichette,  4  id.  305 ;  Moor  v.  Irowd, 
3  M.  &  C.  45;  Sttfcw  v.  5t*rcfc,  6  Paige,  134;  Beed  v.  Wam«r,  id.  650;  JBTata- 
fey  v.  Cramer,  4  Cow.  717 ;  Van  Epps  v.  Van  Epps,  9  Paige,  238;  guacfcen^ 
bush  v.  Leonard,  id.  334 ;  Tbrrey  v.  itonft  0/  Orleans,  id.  663 ;  jSmrtA  v.  Long- 
ford, 2  Beav.  362;  1  Story's  Eq.  sec.  316,  466;  1  Liv.  Agency,  422,  425; 
Hill  on  Trustees,  379. 

In  Locker  v.  Somes,  2  Mylne  &  Keen,  664,  it  was  decided  that,  if  a  trus- 
tee mixes  trust  funds  with  his  private  moneys,  and  employs  both  in  trade  for 
his  benefit,  the  cestui  que  trust  may  insist  on  a  proportionate  share  of  the 
profits,  if  he  prefers  it  instead  of  interest  on  the  amount  of  trust  funds  so  em- 
ployed. Lord  Brougham,  on  this  occasion,  delivered  the  following  judgment, 
which  strikingly  exemplifies  the  rule  in  the  text  "  Whenever  a  trustee, 
'  says  his  Lordship,  or  one  standing  in  the  relation  of  a  trustee,  violates  his  duty 
and  deals  with  the  trust  estate  for  his  own  behoof  the  rule  is,  that  he  shall 
account  to  the  cestui  que  trust  for  all  the  gain  he  has  made.  Thus,  if  trust 
money  is  laid  out  in  buying  and  selling  land,  and  a  profit  made  by  the  trans- 
action, that  shall  go,  not  to  the  trustee  who  has  so  applied  the  money,  but  to 
the  cestui  que  trust,  whose  money  has  been  thus  applied.  In  like  manner  (and 
cases  of  this  kind  are  more  numerous),  where  a  trustee  or  executor  has  used 
the  fund  committed  to  his  care  in  stock  speculations,  though  loss,  if  any  must 
fall  upon  himself;  yet,  for  every  farthing  of  profit  he  may  make,  he  shall  be 
accountable  to  the  trust  estate.  So,  if  he  lay  out  the  trust  moneys  in  a  com- 
mercial adventure,  as  in  buying  or  fitting  out  a  vessel  for  a  voyage,  or  put  it 
in  the  trade  of  another  person,  from  which  he  is  to  derive  a  certain  stipulated 
profit,  although  I  will  not  say  that  this  has  been  decided,  I  hold  it  to  be 
quite  clear  that  he  must  account  for  the  profits  received  by  the  adventure,  or 
from  the  concern.  In  all  these  cases  it  is  easy  to  tell  what  the  gains  are. 
The  fund  is  kept  distinct  from  the  trustees,  other  moneys  and  whatever  he 
gets  he  must  account  for  and  pay  over.  It  is  so  much  fruit,  so  much  increase 
on  the  estate  or  chattel  of  another,  and  must  follow  the  ownership  of  the 
property  and  go  to  the  proprietor.  So  it  is  also,  where  one  not  expressly  a 
trustee,  has  bought  or  trafficed  with  another's  money.  The  law  raises  a 
trust  by  implication,  clothing  him,  though  a  stranger,  with  the  fiduciary  char- 
acter, for  the  purpose  of  making  him  accountable.    If  a  person  has  purchased 
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hands  of  the  acting  executor,  if  it  could  be  ascertained.  IMP- 
But  the  stock  in  trade  of  the  partnership  haying  been  case 
mixed  with  other  goods  of  the  defendant,  and  sold  out  by 

land  in  his  own  name  with  my  money,  there  is  a  resulting  trust  for  me;  if 
he  has  invested  my  money  in  any  other  speculation,  without  my  consent,  he 
is  held  a  trustee  for  my  benefit  And  so  an  attorney,  guardian,  or  other  per- 
son, standing  in  a  like  situation  to  another,  gains  not  for  himself;  but  for  the 
client,  or  infant,  or  other  party,  whose  confidence  has  been  abused.  Such 
being  the  undeniable  principle  of  equity,  such  the  rule  by  which  breach  ot 
trust  is  discouraged  by  intercepting  its  gains  and  thus  frustrating  the  inten- 
tions that  caused  it;  punished  by  charging  all  losses  on  the  wrong-doer, 
while  no  profit  can  ever  accrue,  can  the  court  consistently  draw  the  line,  as 
cases  would  seem  to  draw  it,  and  except  from  the  general  rule  those  instances 
where  tho  risk  of  the  malversation  is  most  imminent ;  those  instances  where 
the  trustee  is  most  likely  to  misappropriate ;  namely,  those  in  which  he  uses  the 
trust  funds  in  his  own  traffic  ?  At  first  sight,  this  seems  grossly  absurd.  Some 
reflection  is  required  to  understand  how  the  court  could  ever,  even  in  appear- 
ance, countenance  such  an  anomaly.  The  reason  which  has  induced  judges  to 
be  satisfied  with  allowing  interest  only,  I  take  to  have  been  this.  They  could 
not  easily  sever  the  profits  attributable  to  the  trust  money,  from  those  belong- 
ing to  the  whole  capital  stock ;  and  the  process  became  still  more  difficult 
where  a  great  proportion  of  the  gains  proceeded  from  skill  or  labor  employed 
upon  the  capital  In  cases  of  separate  appropriation,  there  was  no  such  diffi- 
culty ;  as,  where  land  or  stock  had  been  bought,  and  then  sold  again  at  a 
profit.  And  here,  accordingly,  there  was  no  hesitation  in  at  once  making  the 
trustee  account  for  the  whole  gains  he  had  made.  But  where  having  en- 
gaged in  some  himself;  he  had  invested  the  trust  money  in  that  trade  along 
with  his  own,  there  was  so  much  difficulty  in  severing  the  profits  which  might 
be  supposed  to  come  from  the  money  misapplied,  from  those  which  came  from 
the  rest  of  the  capital  embarked,  that  it  was  deemed  more  convenient  to  take 
another  course,  and  instead  of  endeavoring  to  ascertain  what  profit  had  been 
really  made,  to  fix  upon  certain  rates  of  interest,  as  the  supposed  measure  or 
representative  of  the  profits,  and  assign  that  to  the  trust  estate.  This  prin- 
ciple is  undoubtedly  attended  with  one  advantage;  it  avoids  the  necessity  of 
an  investigation  of  more  or  less  nicety,  in  each  individual  case,  and  it  thus 
attains  one  of  the  important  benefits  resulting  from  all  general  rules.  But 
mark  what  sacrifices  of  justice  and  expediency  are  made  for  this  conve- 
nience. All  trust  estates  receive  the  same  compensation,  whatever  risks  they 
may  have  run  during  the  period  of  their  misappropriation ;  all  profit  equally 
whatever  may  be  the  real  gain  derived  by  the  trustee  from  this  breach  of  duty ; 
nor  can  any  amount  of  profit  made,  be  reached  by  the  court,  or  even  the 
most  moderate  rate  of  mercantile  profit  that  is  the  legal  rate  of  interest,  be 
exceeded,  whatever  the  actual  gains  may  have  been,  unless  by  the  very 
clumsy  and  arbitrary  method  of  allowing  rests,  in  other  words,  compound  in* 
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Tetail  at  different  periods,  those  profits  cannot  now  be  as- 
iGtee       certained. 

Under  these  circumstances,  I  Bhould  still  be  disposed  to 
let  the  original  valuation  stand,  if  I  had  not  reason  to  be- 

terest ;  and  this  without  the  least  regard  to  the  profits  actually  realized.  For,  in 
the  most  remarkable  case  in  which  this  method  has  been  resorted  to,  (Rap- 
had  v.  Boehm,  which  is  indeed  always  cited  to  be  doubted,  if  not  disap- 
proved,) the  compound  interest  was  given  with  a  view  to  the  culpability  of 
the  trustee's  conduct,  and  not  upon  any  estimate  of  the  profits  he  had  made 
by  it  But  the  principal  objection  which  I  have  to  the  rule,  is  founded  upon 
its  tendency  to  cripple  the  just  power  of  this  court,  in  by  far  the  most  whole- 
Some,  and,  indeed,  necessary  exercise  of  its  function,  and  the  encouragements 
thus  held  out  to  fraud  and  breach  of  trust  What  avails  it  towards  prevent- 
ing such  malversation  that  the  contrivers  of  sordid  injustice  feel  the  power  of 
the  court  only  where  they  are  clumsy  enough  to  keep  the  gains  of  their  dis- 
honesty severed  from  the  rest  of  their  stores? 

It  is  in  vain,  they  are  told,  of  the  court's  arm  being  long  enough  to  reach 
them,  and  strong  enough  to  hold  them,  if  they  know  that  a  certain  delicacy 
of  touch  is  required,  without  which  the  hand  might  as  well  be  paralyzed  or 
shrunk  up.  The  distinction  I  will  not  say,  sanctioned,  but  pointed  at  by  the 
negative  authority  of  the  cases,  proclaims  to  executors  and  trustees  that  they 
nave  only  to  invest  the  trust  money  in  the  speculations,  and  expose  it  to  the 
hazards  of  their  own  commerce,  and  be  charged  5  per  cent  on  it ;  and  then 
they  may  pocket  15  or  20  per  cent  by  a  successful  adventure.  Surely  the 
supposed  difficulty  of  ascertaining  the  real  gain  made  by  the  misapplication, 
is  as  nothing  compared  with  the  mischiefs  likely  to  arise  from  admitting  this 
role,  or  rather  this  exception  to  one  of  the  most  general  rules  of  equitable 
jurisdiction.  Even  if  cases  were  more  likely  to  occur,  than  I  can  think  they 
are,  of  inextricable  difficulties  in  pursuing  such  inquiries,  I  should  still  deem 
this  the  lesser  evil  by  far,  and  be  prepared  to  embrace  it  Mr.  Solicitor-Gen- 
eral put  a  case  of  a  very  plausible  aspect,  with  a  view  of  deterring  the  court 
ftom  taking  the  course  which  all  principle  points  out  He  feigned  the  in- 
stance of  an  apothecary  buying  drugs  with  1002.  of  trust  money,  and  earning 
1,00021  a  year  by  selling  them  to  his  patients ;  and  so  he  might  have  taken  the 
case  of  trust  money  laid  out  in  purchasing  a  piece  of  steel  or  skein  of  silk, 
Knd  these  being  worked  up  into  goods  of  the  finest  fabric,  Birmingham  trink- 
ets or  Brussels  lace,  where  the  work  exceeds  by  10,000  times  the  material  in 
value.  But  such  instances  in  truth  prove  nothing;  for  they  are  cases,  not  of 
profits  upon  stock,  but  of  skilful  labor  very  highly  paid ;  and  no  reasonable 
person  would  ever  dream  of  charging  a  trustee,  whose  skill  thus  bestowed 
had  so  enormously  augmented  the  value  of  the  capital,  as  if  he  had  only  ob- 
tained from  it  a  profit;  although  the  refinements  of  the  civil  law  would  cer- 
tainly bear  us  out,  even  in  charging  all  gains  accruing  upon  those  goods  as  in 
the  nature  of  accretions  belonging  to  the  true  owners  of  the  chattels." 
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have  there  was  some  mistake  in  the  estimate  then  made.  ^^^^^ 
The  witnesses  speak  of  the  value  of  such  kinds  of  goods  in  0«s© 
the  middle  of  the  year  1811 ;  and  the  estimate  of  Duryea  A^oL 
and  Mowatt  was  undoubtedly  made  with  reference  to  the 
state  of  the  market  on  the  1st  of  July  in  that  year,  when 
the  partnership  was  advertised  as  dissolved  by  the  death  of 
John  Abeel.  But  it  is  certain  the  surviving  partner  did 
not  at  that  time  determine  to  take  the  goods  on  hand  at 
the  valuation  of  Duiyea  and  Mowatt 

It  is  true,  he  says  in  his  answer,  that  half  the  stock  in 
trade  was  credited  to  the  estate  on  the  1st  of  July,  1811. 
But,  by  adverting  to  the  testimony  and  exhibits,  it  is  evi- 
dent he  did  not  mean  to  say  he  had  at  that  time  concluded 
to  take  the  property,  and  actually  credited  the  estate  with 
its  proportion  *on  that  day.  He  came  to  that  conclusion  f*899] 
some  time  afterwards,  and  then  credited  the  same  as  the 
1st  of  July,  1811.  He  had  not  determined  to  take  it  at 
that  valuation  when  the  opinions  of  Mr.  Riggs  and  Mr. 
Harrison  were  obtained,  on  the  6th  and  10th  of  August 
Soon  after  these  opinions  were  taken,  they  commenced  in- 
ventorying the  goods.  Dunscomb  says  it  was  a  long  and 
tedious  business,  and  that  they  were  engaged  a  month  or 
six  weeks  in  doing  it  After  this  inventory  was  com- 
pleted, Duryea  and  Mowatt  made  their  valuation.  They 
undoubtedly  made  it  with  a  reference  to  the  state  of  the . 
market  on  the  1st  of  July  preceding,  as  the  surviving  part- 
ner acted  under  the  erroneous  impression  that  he  was  enti- 
tled to  retain  the  stock  at  its  then  value*  Under  this  im- 
pression he  very  honestly  eredited  the  amount  to  the  estate 
as  of  that  date,  that  the  interest  might  commence  from  that 
time.  But  in  this  he  acted  under  a  mistake  as  to  his  equi- 
table rights.  It  does  not  distinctly  appear  at  what  time  he 
did  finally  conclude  to  take  the  goods,  and  charge  the 
amount  to  himself  in  his  account  with  the  estate.  But  by 
adverting  to  the  history  of  the  times,  it  is  pretty  evident 
that  the  value  of  the  stock  had  been  enhanced  between  the 
first  of  July  and  the  completion  of  the  inventory ;  or,  at 
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18a*       least,  that  circumstances  had  so  changed  that  an  advance 
Case       in  the  price  of  such  articles  might  be  reasonably  expected. 
jj&L  The  proclamation  of  the  president,  announcing  the  revo- 

cation of  the  Berlin  and  Milan  decrees,  was  issued  on  the 
2d  of  November,  1810  ;  of  course  the  non-intercourse  act 
went  into  operation  against  Great  Britain  on  the  2d  of  Feb- 
ruary thereafter.  In  the  intermediate  time  it  is  probable 
considerable  importations  of  hardware  and  iron  mongery 
were  made.  This  circumstance,  in  connection  with  the 
fact  that  it  was  generally  supposed  Great  Britain  would 

*  repeal  the  orders  in  council,  would  for  a  time  keep  down 

the  value  of  that  description  of  goods,  although  fresh  sup- 
plies could  not  be  immediately  obtained.  The  last  infor- 
mation received  from  the  British  cabinet,  previous  to  the 
close  of  the  session  of  Congress  after  the  intercourse  was 
stopped,  was  a  declaration  from  the  minister  that  the  Brit- 

[*400]  ish  system  would  be  *abandoned  as  soon  as  the  repeal  of 
the  French  decrees  had  actually  taken  place.  But  in  the 
course  of  the  summer  of  1811,  the  prospect  of  obtaining 
fresh  supplies  from  England  was  materially  changed.  It 
was  officially  known  that  instead  of  repealing  the  obnoxious 
orders,  Great  Britain  had  enforced  them  more  rigidly  ;  and 
Commodore  Eogers  had  been  compelled  to  chastise  the  in- 
solence of  one  of  her  naval  officers,  in  attempting  to  execute 
those  orders ;  on  which  occasion  blood  was  shed.  On  the 
24th  of  July,  the  president  called  a  special  meeting  of  Con- 
gress, to  take  place  early'in  November ;  towards  the  close 
of  which  session  it  is  well  known  war  was  actually  declared. 
From  the  time  when  this  special  meeting  of  Congress  was 
called,  a  war  with  England,  or  a  much  longer  continuance 
of  the  non-intercourse  system  at  least  seemed  inevitable, 
A  very  considerable  advance  in  the  value  of  hardware  and 
iron  mongery  must,  therefore,  have  been  anticipated  before 
the  inventory  of  the  goods  in  question  was  completed. 
Notwithstanding  this  great  change  in  our  commercial  rela- 
tions with  Great  Britain,  the  currency  goods,  more  than 
five-sixths  of  the  value  of  the  whole  stock  of  the  partner- 
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ship,  were  estimated  at  the  original  cost  It  also  appears  ^29. 
from  the  inventory  that  at  least  $30,000  of  the  currency  Case, 
goods*  was  in  rolled  and  bar  iron,  steel,  anchors  and  anchor  &&& 
palms,  share  moulds,  nail  rods,  and  other  articles  of  that 
description,  which  could  not  be  very  materially  injured  by 
lying  on  hand.  And  the  actual  value  of  those  articles 
could  readily  have  been  ascertained,  without  reference  to 
the  original  cost.  The  witnesses  in  this  case  may  not  have 
succeeded  in  conveying  their  real  meaning.  Possibly  the 
currency  price  is  a  nominal  value  put  on  the  articles,  from 
which  a  deduction  was  made  on  the  original  purchase.  But 
as  I  understand  the  testimony,  these  goods  were  estimated 
at  the  original  prices  paid  for  them  on  the  purchase,  with- 
out any  addition  for  commission  or  importation  charges. 
Whether  the  $6,768  worth  of  stock  actually  sold  by  the 
surviving  partner,  before  the  inventory  was  completed,  is 
estimated  at  the  original  cost,  or  put  down  at  the  price  for 
which  the  goods  actually  sold,  does  not  appear. 

*There  must,  therefore,  be  a  new  valuation  put  upon  the  [*401J 
stock  in  trade  on  the  first  of  October,  1811,  which  is  proba- 
bly full  as  early  as  the  time  when  the  acting  executor  as- 
sumed the  absolute  ownership  of  the  property.  The  valu- 
ation must  also  be  made  in  reference  to  the  nature  of  the 
particular  stock  on  hand,  and  the  then  existing  and  probable 
relations  of  the  country ;  and  the  good  will  of  the  business 
must  also  be  taken  into  consideration.  The  goods  sold  be- 
fore that  time,  as  mentioned  in  the  inventory  of  currency 
goods,  must  be  separated  therefrom ;  and  if  estihiated  at 
the  original  costs,  must  be  charged  with  the  additional  pri- 
ces obtained  on  the  sale.  Interest  must  be  charged  against 
the  acting  executor,  and  the  accounts  taken  upon  the  prin- 
ciples sanctioned  by  the  last  decree  of  this  court  and  the 
decision  of  the  Court  of  Errors  in  Clarkson  v.  De  Peyster, 
except  that  in  stating  the  account,  the  five  per  cent,  allowed 
to  the  executors  on  the  income  of  the  estate  must  be  de- 
ducted from  the  interest  or  income  from  time  to  time,  and 
only  the  balance  thereof  charged.    This  account  must  thus 
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be  continued  up  to  the  tame  when  Mrs.  Weeks  came  of 


The  next  question  is  as  to  the  manner  in  which  the 
aoeount  is  to  be  taken  so  as  to  give  the  adopted  children  a 
support  out  of  the  general  funds  of  the  estate,  on  principles 
of  equality.  If  the  same  expense  had  been  bestowed  upon 
each,  the  niece,  who  was  much  the  oldest,  would  have  in 
feet  received  a  less  proportion  of  the  property  than  the 
younger  children  who  were  to  be  supported  out  of  it  for  a 
much  longer  period,  provided  that  support  was  taken  from 
the  bulk  of  the  estate,  instead  of  being  charged  upon  the 
particular  share  of  each.  But  it  was  probably  in  the  con- 
templation of  the  testator  that  each  should  be  supported  out 
of  her  own  share,  as  the  executors  are  directed  to  pay  over 
their  proportions  as  they  respectively  arrive  at  the  age  of 
twenty-one.  The  expenses  of  each  would  be  greatly  in- 
creased as  they  approached  the  termination  of  their  minor* 
ity.  If  the  oldest  was  supported  out  of  the  bulk  of  the  es- 
tate until  twenty-one,  and  then  permitted  to  withdraw  the 
whole  of  her  share  from  the  fund,  great  injustice  would  be 
done  to  the  younger  children ;  and  if  this  principle  is  adopt- 
[*402]  ©d,  the  ^payment  of  the  $2,500  to  Mrs.  Weeks  as  an  equiv- 
alent for  support  which  was  not  actually  rendered  or 
necessary,  cannot  be  sustained.  The  executor  has  acted 
on  the  supposition  that  he  was  not  to  bestow  an  equal  ex- 
pense for  the  support  and  education  of  each  child,  but  was 
authorized  to  exercise  a  discretion  in  relation  to  that  mat- 
ter. His  niece  was  about  nine  years  of  age  at  the  death  of 
the  testator,  and  she  has  had  expended  for  her  support  and 
education,  for  the  period  of  twelve  years,  $6,545,  which  is 
about  $1,500  more  than  was  expended  on  Mrs.  Case  for  a 
period  of  time  three  years  and  a  half  longer.  The  expenses 
bestowed  upon  the  two  children  of  Phebe  Howell  were 
probably  much  less.  No  injustice,  therefore,  will  be  done 
to  Mrs.  Weeks  and  Mrs.  Case,  if  the  whole  amount  of  their 
support  is  charged  upon  their  respective  proportions  of  the 
estate,  leaving  the  future  as  well  as  the  past  expenses  of  the 
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tyo  infant  ohildren  of  Phebe  Howell  to  be  charged  on  their       *«*» 
respective  sharea  of  the  estate  only. 

As  the  will  originally  stood,  there  could  be  no  difficulty 
in  keeping  the  accounts  of  each  of  the  children  separately. 
A  sum  sufficient  to  raise  the  annuity  to  Mrs.  Howell  should 
have  been  set  apart  for  that  purpose,  and  the  rest  divided 
into  four  equal  shares  and  kept  separate  and  distinct.  Eyen 
after  the  codicil  had  provided  for  the  support  of  another 
child  out  of  the  estate,  there  would  have  been  no  difficulty 
in  setting  aside  a  sufficient  sum  for  that  purpose,  or,  what 
would  have  been  more  simple  than  either,  the  executor 
might  annually  have  charged  one-fourth  of  the  support  of 
Phebe  Howell  and  her  son  to  the  share  of  each  of  the 
adopted  children.  In  consequence  of  the  manner  in  which 
the  fund  has  been  kept  and  managed,  it  must  be  extremely 
difficult  to  state  the  account  anew  from  tke  beginning ;  but 
I  see  no  other  way  of  doing  justice  between  the  parties. 

Executors  and  trustees  must  be  made  to  understand  that 
it  is  their  duty  to  keep  the  funds  of  their  trust  separate  and 
distinct  from  their  other  funds  and  business;  that  they 
should,  upon  no  consideration,  use  the  trust  moneys  them- 
selves, or  permit  it  to  be  mingled  with  their  own  moneys 
or  property.  In  no  other  way  can  they  save  themselves 
from  trouble,  litigation  and  censure.  If  they  neglect  this 
obvious  duty,  they  *have  no  reason  to  complain  if  they  [*408] 
meet  with  trouble  and  expense,  and  sometimes  with  heavy 
loss.  The  protection  of  the  rights  of  those  who  are  not  in 
a  situation  to  protect  themselves,  makes  it  the  duty  of 
courts  of  justice  to  require  fiduciaries  to  make  good  all  losses 
which  have  been  occasioned  by  their  neglect 

As  the  executor  has  made  a  final  settlement  with  Weeks 
for  the  share  of  his  wife's  estate  up  to  the  time  when  she  be- 
came of  age,  no  new  account  need  be  taken  of  her  share 
previous  to  that  time.  But  she  will  be  entitled  to  an  ac- 
count of  the  administration  of  her  portion  of  the  $10,000 
set  apart  for  the  support  of  Phebe  Howell  and  her  infant 
son. 
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1829.  The  master  must  state  three  separate  accounts  up  to  the 

Case       28th  of  May,  1823,  when  Mts.  Weeks  became  of  age,  be 
AbeeL      tween  the  acting  executor  and  Mrs.  Case  and  the  two 
daughters  of  Mrs.  Howell. 

In  the  account  with  Mrs.  Case,  the  master  must  charge 
the  executor  one-fourth  of  all  sums  properly  chargeable 
against  him  on  account  of  the  estate,  and  interest  on  the 
principles  before  stated,  after  deducting  commissions,  and 
must  credit  him  one-fourth  of  all  moneys  expended  for  the 
general  purposes  of  the  estate,  and  for  the  payment  of  the 
specific  or  pecuniary  legacies  or  debts,  or  for  the  support  of 
Mrs.  Howell  or  her  infant  son,  and  the  whole  amount  ex- 
pended for  the  maintenance  and  education  of  Mrs.  Case,  or 
other  expenditures  properly  chargeable  upon  her  share  ex- 
clusively. And  the  accounts  between  the  executor  and  the 
two  children  of  Phebe  Howell  must  be  taken  in  the  same 
manner.  On  the  28th  of  May,  1823,  $2,500  must  be  taken 
from  the  balance  due  each,  to  make  up  their  shares  of  the 
$10,000  fund,  appropriated,  at  that  time,  for  the  support  of 
Mrs.  Howell  and  her  son.  The  separate  accounts  must  then 
be  continued  upon  the  balance,  in  the  same  manner,  ex- 
cept as  to  the  support  of  Mrs.  Howell  and  her  son  and  the 
general  expenses  of  the  estate,  which  must,  from  that  time, 
be  charged  upon  the  $10,000  fund.  And  a  distinct  ac- 
count of  the  administration  of  that  fund,  as  between  the 
acting  executor  and  all  the  adopted  children,  must  be  taken 
by  the  master.  The  executor  is  not  to  be  charged  for  a 
[*404]  greater  rate  of  interest  than  was  actually  *received  on 
moneys  bona  fide  loaned  by  him  on  bond  and  mortgage. 
There  is  no  foundation  for  the  charge  that  he  put  it  out  for 
a  rate  of  interest  less  than  seven  per  cent,  unnecessarily  or 
improperly.  His  own  interest  required  that  he  should  pro- 
cure the  greatest  possible  income  from  that  part  of  the 
estate  which  was  loaned  out  on  bond  and  mortgage ;  and  I 
am  satisfied  from  the  testimony  that  all  the  loans  which 
were  made  under  seven  per  cent  were  so  made  in  good 
faith. 
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There  must  be  a  reference  to  a  master  to  take  and  state       1829« 
the  account  upon  these  principles  and  directions ;  and  he        Hall 
must  also  ascertain  and  report  the  situation  of  the  trust  fund      wood, 
which  is  now  invested  in  stocks  or  on  bond  and  mortgage, 
and  whether  the  same  is  properly  secured  and  safely  in- 
vested.    And  the  question  of  costs,  and  other  questions  and 
directions  are  to  be  reserved. 


George  Hall  v.  Thaddeus  M.  Wood. 

Where  exceptions  to  an  answer  have  been  allowed,  and  the  defendant  on  the 
application  of  the  adverse  party,  puts  in  an  entire  new  answer  to  the  bill, 
the  complainant  has  no  right  to  treat  it  as  an  answer  to  the  exceptions 
only;  but  if  the  new  answer  is  insufficient,  he  must  file  new  exceptions. 

Where  matters  charged  in  the  bill,  as  the  acts  of  the  defendant  himself;  aro 
of  such  a  nature  that  he  can  be  presumed  to  recollect  them  if  they  ever 
took  place,  a  positive  answer  is,  in  general,  required. 

But  where  the  facts  are  such  that  it  is  probable  he  cannot  recollect  them  so 
as  to  answer  more  positively,  a  denial  of  the  facts,  according  to  his  knowl- 
edge, recollection  and  belief;  will  be  sufficient 

This  was  a  case  on  exceptions  to  a  master's  report  on  ex-  pelx  j^ 
ceptions  to  an  answer.    The  facte  appear  in  the  opinion  of 
the  court. 

D.  W.  Forman,  for  complainant. 
S.  M.  Hopkins,  for  defenaant. 

The  Chancellor  : — The  complainant  filed  exceptions 
to  the  original  answer  of  the  defendant,  which,  on  reference 
to  a  master,  were,  in  part,  allowed.  The  bill  having  been 
*taken  as  confessed  inconsequence  of  the  neglect  of  the  de-  f#406] 
fendant  to  put  in  a  further  answer  and  pay  the  costs,  he 
applied  to  be  let  in  to  make  a  defence  on  affidavits  of 
merits  and  of  mistake,  or  accident  having  prevented  his 
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182a  complying  with  the  former  order  of  the  court.  The  answer 
Hall  being  very  voluminous,  he  was  desirous  of  saving  the  ex- 
pense of  an  entire  new  answer ;  but  the  complainant's  conn* 
sel  insisted  that  if  he  was  let  in  they  were  entitled  to  anew 
answer,  which  should  be  full  and  complete ;  and  that  the 
defendant  ought  to  be  prohibited  from  setting  up  the  statute 
of  limitations  as  a  defence  in  the  new  answer.  The  court 
compelled  the  defendant  to  submit  to  these  terms ;  and  also 
required  him  to  pay  $50  over  and  above  the  taxable  costs 
to  remunerate  the  complainant  for  counsel  fees  and  extra 
expense.  The  order  for  taking  thfe  bill  pro  confesso  was  set 
aside  on  condition  that  such  costs  and  extra  allowance  were 
paid,  and  a  full  and  perfect  answer  put  in  within  forty  days, 
The  defendant  complied  with  these  conditions,  and  put  in  a 
new  answer.  Instead  of  excepting  to  this  answer,  in  the 
usual  form,  the  complainant  referred  it  to  the  master 
upon  the  voluminous  exceptions  taken  to  the  first  answer, 
many,  or  most  of  which  were  wholly  inapplicable.  The 
master,  without  inquiring  into  the  regularity  of  this  pro- 
ceeding, examined  the  answer  in  respect  to  the  exceptions 
which  were  allowed  by  him  to  the  original  answer,  and 
certified  that  the  same  was  a  good  and  sufficient  answer  to 
the  bill,  and  that  the  exceptions  ought  not  to  be  further 
insisted  on. 

The  whole  of  this  reference  and  proceeding  before  xthe 
master  has  been  irregular.  The  complainant  had  a  right 
to  retain  the  former  answer  and  proceedings  thereon,  and 
to  compel  the  defendant  to  answer  further.  The  defendant 
wished  to  do  this,  but  the  complainant  insisted  upon  having 
an  entire  new  answer.  After  he  had  succeeded  in  this  re- 
quest, and  been  paid  for  the  intermediate  costs,  he  had  no 
right  to  treat  this  as  an  answer  to  the  exceptions.  And  if  it 
was  an  insufficient  answer  to  the  bill,  he  should  have  filed 
new  exceptions. 

Under  these  circumstances,  I  have  not  looked  into  the 

new  answer  for  the  purpose  of  determining  whether  it  was 

[*406]         a  ^technical  answer  to  all  the  exceptions  which  were  allowed 
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by  the  master  on  the  reference  of  the  firstanswer ;  butonly       1*3** 
go  far  as  to  see  whether  the  new  answer  was  sufficient  in       Han 
Bubstance.    For  this  purpose  the  new  answer  must  be  ex-      wood, 
amined  by  itself,  and  without  reference  to  what  was  con- 
tained in  the  former  answer.    And  for  the  purposes  of  this 
application  it  must  also  be  taken,  to  be  true. 

The  defendant  has  annexed  copies  of  the  accounts,  and 
brought  into  the  register's  office  the  partnership  books,  from 
which  the  complainant  may  be  enabled  to  obtain  all  the  in- 
formation which  his  co-partner,  the  defendant,  possesses  on 
the  subject  And  he  swears  that  the  account  given  by  him 
is  the  best  he  can  make  or  render  in  the  premises,  and  is 
as  full  and  complete  as  he  is  capable  of  making  it  And 
as  to  certain  specific  inquiries  as  to  sums  and  amounts,  he 
says  he  does  not  know,  is  not  informed,  has  no  means  of 
knowing  and  cannot  answer.  If  this  is  true,  he  certainly 
could  not  give  a  more  perfect  answer  to  those  particulars 
without  committing  perjury. 

It  is  supposed  by  the  complainant's  counsel,  that  he  ought 
to  have  denied  positively  that  he  had  within  six  years  re- 
ceived any  other  sums  than  those  mentioned  in  his  answer. 
He  swears  that  he  did  not  receive  any  other  sum  or  sums 
from  any  person  or  persons  to  his  knowledge,  recollection, 
information  or  belief  and  he  therefore  denies  that  he  did 
receive  any  other  sum  or  sums.  The  objection  to  the  an- 
swer in  this  particular  is  founded  upon  one  of  Lord  Clar- 
endon's orders,  which  is  thus  stated  in  Hoffman's  Chancery ; 
"  An  answer  to  a  matter  charged  as  the  defendant's  own 
fact,  must  be  direct,  without  saying  that  it  is  to  his  remem- 
brance, or  as  he  believeth,  if  it  be  laid  to  be  done  seven 
years  before,  unless  the  court  upon  exception  taken,  shall 
find  special  cause  to  dispense  with  so  positive  an  answer." 
The  exception  in  the  rule  takes  this  case  completely  out  of 
its  operation.  Certain  facts  and  transactions  make  such  an 
impression  upon  the  mind  of  the  defendant,  that  he  is  pre- 
sumed to  be  able  to  answer  positively  whether  they  were 
so  or  not,  unless  he  set  forth  some  reason  or  excuse,  from 
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1829-  which  it  may  appear  possible  that  the  circumstances  have 
Cook  escaped  his  recollection.  *A  rum  mi  ricordo  answer,  as  to 
Q^t  such  facts,  is  always  considered  evasive.  But  even  there 
compelling  the  defendant  to  answer  positively,  is  a  measure ' 
of  doubtful  policy,  except  with  a  view  to  a  conviction  for 
perjury ;  for  if  he  had  prevaricated  in  the  first  instance,  he 
would  probably  give  a  positive  denial  of  the  fact  if  com- 
pelled to  answer  further.  But  in  the  case  now  under  con- 
sideration, the  court  must  see  that  it  is  impossible  for  a  man 
who  has  been  collecting  outstanding  accounts  for  many 
years,  to  swear  positively  that  he  has  not  received  any  other 
sums  than  those  entered  on  his  books  of  account.  A  posi- 
tive answer,  in  such  a  case,  to  a  conscientious  man,  might 
appear  very  much  like  swearing  to  what  he  could  not  know. 
And  upon  the  exception  in  Lord  Clarendon's  order,  the 
court  must  see  special  cause  to  dispense  with  so  positive  an 
answer  where  there  is  room  to  doubt  whether  the  defend- 
ant can  answer  in  the  manner  prescribed  by  that  rule,  with- 
out doing  violence  to  his  conscience.  In  HM  v.  Bodily, 
(1  Vern.  470,)  decided  since  the  order  of  Lord  Clarendon, 
the  defendant  answered,  that  he  received  no  more  than  the 
sum  of  £  to  his  remembrance,  and  it  was  held  so  far  a 
good  answer. 

On  the  whole  I  am  satisfied  with  the  decision  of  the 
master  upon  this  answer.  The  exceptions  must  be  over- 
ruled, and  the  report  confirmed;  and  the  complainant 
must  pay  to  the  defendant  his  costs  on  the  reference  and 
upon  the  hearing  on  the  exceptions  to  the  report. 


Casper  J.  Cook  v.  Joseph  Grant,  Administrator,  &c.? 
op  Henry  J.  Cook  deceased. 

Where  a  testator  devised  his  real  and  personal  estate  to  two  of  his  sons,  pro- 
vided they  should  pay  certain  legacies  given  in  the  will,  and  the  legatees 
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filed  their  bill  against  them  and  obtained  a  decree  for  the  Bale  of  the  real  1829. 

estate  to  pay  the  legacies,  which,  upon  being  sold,  proved  insufficient ;  and  nZZ 

no  decree  having  been  asked  in  that  suit,  charging  the  devisees  personally  Va 

with  the  payment,  held,  that  the  legatees  could  not  file  a  new  bill  against  Grant 
them  for  that  purpose. 

•The  legatees  should  have  asked  and  obtained  all  the  relief  to  which  they  [  40o] 
were  entitled,  against  the  devisees  in  the  first  suit. 

By  the  will  of  John  Cook,  who  died  in  1804,  he  devised  **•  1Mh- 
to  his  wife,  during  her  life  or  widowhood,  the  possession 
of  all  his  estate  real  and  personal.  And  after  her  death 
he  devised  the  same  in  fee  to  his  sons  John  and  Henry,  in 
separate  and  distinct  parcels,  provided  they  should  pay 
certain  legacies  to  the  complainant  and  others.  In  1815, 
Henry  and  his  mother  sold  and  conveyed  to  J.  Vosburgh, 
with  warranty,  all  the  lands  devised  to  him  by  the  will,  for  the 
consideration  of  $3,000.  In  1819,  the  complainant,  Casper 
J.  Cook,  and  the  other  legatees,  filed  a  bill  in  this  court 
against  the  devisees  and  the  purchasers  under  them,  setting 
forth  a  payment  of  part  of  the  legacies,  and  praying  that 
the  devisees  and  purchasers  might  pay  the  residue,  or  in 
default  thereof  that  the  lands  might  be  sold  to  pay  the 
same.  That  bill  was  taken  pro  con/esso  against  the  several 
defendants  therein,  by  the  consent  of  some,  and  by  the  de- 
fault of  the  others ;  and  a  reference  was  made  to  a  master 
to  ascertain  the  amount  due  to  the  legatees.  On  the  coming 
in  of  the  master's  report,  a  final  decree  was  entered  in 
the  cause,  directing  all  the  devised  premises  to  be  sold, 
subject  to  the  life  estate  of  the  mother  of  the  devisees,  and 
that  the  costs  of  the  suit  and  balance  of  the  legacies  be 
paid  out  of  the  proceeds ;  and  that  the  residue  of  the  pur- 
chase-money, if  any  there  should  be,  remain  in  court  to 
abide  the  future  order  thereof  Under  that  decree  the 
complainant  bid  in  all  the  lands  for  $200,  which  was  but 
little  more  than  sufficient  to  pay  the  costs ;  leaving  nearly 
$2,000  still  due  to  the  legatees.  He  afterwards  obtained 
assignments  of  the  interest  of  all  the  other  legatees.  After 
the  death  of  Henry  J.  Cook,  and  more  than  six  years  after 
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1M&-       the  sale,  he  filed  his  bill  in  this  cause  against  the  adminis- 

Oook       trator,  claiming  the  balance  unpaid  on  the  legacies  to  be  a 

Grant      personal  charge  against  Henry  J.  Cook,  and  that  he  was 

entitled  to  a  preference  in  payment  out  of  the  estate,  on 

the  ground  of  the  decree  in  the  first  suit. 

The  administrator  put  in  an  answer,  referring  the  com- 
plainant to  such  proof  as  he  could  make  of  his  case,  and 
[*409]         leaving  *his  rights  to  the  determination  of  the  court    The 
cause  was  submitted  on  pleadings  and  proofs. 

H  Loucks  A  A.  Having  for  complainant : — The  defend- 
ant's intestate,  by  accepting  the  devise  in  the  will  of  John 
Cook,  became  personally  liable  for  the  payment  of  the  leg- 
acies given  therein  to  the  complainant  and  his  four  sisters. 
The  rule  is  settled  that  where  land  is  devised,  charged  with 
the  payment  of  a  legacy,  and  the  devisee  accepts  the  de- 
vise, he  takes  it  cum  onere,  and  becomes  personally  liable 
for  the  legacy.  (Glenn  v.  Fisher,  6  John.  Ch.  Rep.  33; 
Jackson  v.  Bull,  10  John.  R.  148.)  In  this  case  the  intes- 
tate enjoyed  the  lands  devised  to  him  for  several  years^and 
then  sold  them  for  $3,000,  and  received  the  consideration 
money.  He  has  also  made  payments  towards  the  legacies 
charged  upon  the  lands.  In  Van  Orden  v.  Van  Orden,  (10 
John.  Rep.  80,)  it  was  held  that  the  acceptance  and  enjoy- 
ment of  the  estate  devised,  and  payment  on  account  of  an 
annuity,  was  equivalent  to  an  express  promise.  (Tole  y. 
Hardy,  6  Cowen,  333.)  The  sale  of  the  land  devised  un- 
der the  former  decree  did  not  discharge  the  intestate  from 
his  personal  liability.  That  decree  charged  him  personally. 
The  money  received  by  the  defendant  on  the  Gross  bond 
forms  a  part  of  the  assets  to  be  administered  by  him.  Thifl 
bond  was  taken  by  the  intestate  in  payment  of  a  bond  be- 
longing to  his  wife.  This  act  of  the  intestate  was  a  suffi- 
cient reduction  into  his  possession  of  the  bond  of  his  wife. 
It  was  equivalent  to  receiving  the  money  due  upon  it 
(Schuyler  v.  Hoyle,  5  John.  Ch.  R.  196,  207.)  But  if  this 
bond  had  not  been  reduced  into  possession  by  the  intestate, 
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he  became  entitled  to  it  as  the  administrator  of  his  wife,       ****• 
having  survived  her.    (1  Chit.  PI.  21 ;  Schuyler  v.  Hbyle,  6       On* 
John.  Ch.  Rep.  206,  207 ;   Whitaker  v.  Whitaker,  6  John.       q^ 
Rep.  112.)    And  although  the  intestate  died  without  ad- 
ministering upon  her  estate,  still  her  administrator  is  a 
trustee  for  the  representatives  of  the  husband.    {Stewart  v. 
Stewart,  7  John.  Ch.  Rep.  229,  244;   Whitaker  v.  Whitaker, 

6  John.  Rep.  112  ;  Schuyler  v.  Hbyle,  5  John.  Ch.  Rep. 
206,  207.) 

The  former  decree  against  the  intestate  being  equivalent 
to  a  judgment  at  law,  is  a  debt  of  record,  and  is  entitled  to 
•priority  in  payment  out  of  the  assets  of  the  intestate.  [*410] 
Equity  will  not  destroy  priorities  which  the  law  gives,  al- 
though a  creditor  should  be  obliged  to  go  into  Chancery  for 
assistance.  (Thompson  v.  Brown,  4  John.  Ch.  Rep.  619, 
634 ;  Codwise  v.  Gelston,  10  John.  Rep.  507 ;  Woodcock  v. 
Bennet,  1  Cowen's  Rep.  711.)  The  defendant  ought  to  be 
charged  with  costs.  Before  the  commencement  of  the  suit, 
he  was  served  with  a  copy  of  the  decree,  and  a  written  no- 
tice of  the  complainant's  claim ;  and  payment  was  then  de- 
manded from  him.    (Glen  v.  Fisher,  6  John.  Ch.  Rep.  83 ; 

7  John.  Ch.  Rep.  Gen.  Index,  p.  47.) 

S.  Beardsley  for  defendant: — The  intestate  acquired  no 
title  to  the  lands  devised  to  him,  until  the  payment  of  the 
legacies.  He  could  not,  therefore,  until  the  legacies  were 
paid,  convey  any  title  to  a  purchaser;  and  the  legatees 
having  applied  to  Chancery,  and  obtained  a  sale  of  the  de- 
vised premises  to  satisfy  the  legacies,  cannot  now  charge 
the  devisees  personally  with  such  legacies.  If  they  had 
not  enforced  their  claim  against  the  land,  they  could  un- 
doubtedly have  charged  them  personally.  (2  Cruis.  Dig. 
tit.  Devise,  ch.  16;  Wheeler  and  wife  v.  Walker,  2  Com. 
Rep.  197 ;  Jackson  v.  Martin,  18  John.  Rep.  85 ;  Jackson 
v.  Bull,  10  John.  Rep.  151 ;  Qlen  v.  Fisher,  6  John.  Ch. 
Rep.  83.)  The  legatees  have  deprived  the  intestate  of  the 
gift  to  him,  and  they  should  not  now  subject  him  to 
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1M»-  charges  made  upon  the  subject  of  that  gift.  This  distinct 
Oook  tion  is  peculiarly  proper  in  this  case.  For  here  the  widow 
OjJ^j.  of  the  devisor  was  entitled  to  the  possession  during  her 
widpwhood ;  and  before  that  time  expired,  the  legatees  pro- 
ceeded and  obtained  a  decree  for  the  sale  of  the  devised 
premises,  and  actually  sold  the  same  to  discharge  the  lega- 
cies. The  former  bill  filed  by  the  legatees  did  not  seek  to 
charge  the  defendants  personally.  Under  the  decree  in 
that  suit,  the  complainant  purchased  the  devised  lands; 
and  he  now  seeks  to  claim  the  legacies  also.  If  the  com- 
plainant is  not  entitled  to  relief  then  the  defendant  should 
recover  his  costs  against  him ;  and  if  he  is  entitled  to  relief 
then  the  defendant  ought  to  have  his  costs  out  of  the  fund. 

[*411]  *The  Chancellor  : — It  is  not  necessary  for  the  decision 

of  this  cause,  to  examine  the  question  whether  Henry  J. 
Cook  was  originally  liable  for  the  payment  of  the  legacies 
charged  on  the  land  devised  to  him.  This  bill  is  not 
framed  properly,  or  with  the  necessary  parties  to  settle  that 
question  here,  without  reference  to  the  proceedings  and 
decree  in  the  original  suit.  The  only  question  now  is, 
whether  by  that  decree  he  was  personally  charged  with  the 
payment  of  the  legacies.  The  legatees  were  bound  to  ask 
and  obtain  all  the  relief  to  which  they  were  equitably  en- 
titled, in  the  first  suit  If  they  had  claimed  to  charge  him 
personally  in  that  suit,  and  obtained  such  a  decree,  it  is 
hardly  probable  he  would  have  left  the  property  to  be  sold 
for  a  nominal  sum  merely.  He  has  paid  part  of  the  lega- 
cies, and  has  received  nothing  under  the  devise.  The  life 
estate  of  his  mother  continued  till  after  the  sale  under  the 
decree.  Although  he  had  before  that  time  joined  with  her 
in  a  conveyance  of  the  property,  he  was  bound  to  refund 
the  whole  purchase-money  under  his  covenant  of  warranty. 
On  looking  into  the  decree  in  that  case,  it  is  clear  that  it 
never  was  intended  to  charge  the  devisees  or  the  purchasers 
under  them,  with  the  payment  of  these  legacies,  personally. 
It  is  an  absolute  decree  for  the  sale  of  the  property,  and  the 
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distribution  of  the  proceeds  only.    There  is  not  even  on       1M9 
option  given  to  the  defendants  in  that  suit  to  pay  the  money,      Piggot 
or  to  have  the  land  sold  to  satisfy  the  legacies.    It  is  as 
much  personal  decree  against  the  purchasers  as  against  the 
devisees,  but  it  never  was  intended  to  be  personal  against 
either.    The  complainants'  bill  must  be  dismissed  with  costs. 


▼. 


♦Piggot  v.  Mason.  [*412] 

A  covenant  on  the  part  of  the  lessor  to  renew  a  lease  for  yean  at  the  expira- 
tion of  the  term,  is  a  covenant  running  with  the  land. 

A  surrender  and  conveyance  to  the  lessor  of  a  sub-lease  of  part  of  the  prem- 
ises, is  no  bar  to  a  claim  on  the  part  of  the  lessee  or  his  assigns  for  a  re- 
newal of  the  original  lease  agreeable  to  the  covenant 

The  holder  of  the  original  lease  is  not  entitled  to  a  covenant  for  renewal  in 
the  new  lease,  as  that  would  create  a  perpetuity. 

On  the  first  of  November,  1802,  Joel  Evans  leased  to  Feb.  11th. 
James  Cross  a  piece  of  land  in  the  city  of  New  York  for  the 
term  of  twenty  years  and  six  months,  at  a  quarter  yearly 
rent.  The  lessor  covenanted  with  the  lessee  and  his  assigns 
that  he  or  they  might,  at  any  time  within  thirty  days  after 
the  expiration  of  the  lease,  remove  from  the  premises  all 
buildings  erected  thereon  during  the  said  term.  Evans 
also  covenanted  with  the  lessee  to  renew  the  lease  at  the 
expiration  of  the  term,  at  a  fair  valuation,  by  persons  in- 
differently chosen  between  the  parties.  In  1803,  all  the 
interest  of  Cross  in  the  premises  was  sold  on  an  execution, 
and  conveyed  by  the  sheriff  to  Stevens.  In  1804,  the  right 
of  Stevens  was  sold  and  conveyed  to  J.  Drennan.  In  May, 
1805,  Drennan  sold  the  premises  to  T.  Garniss  and  W.  H. 
Pyke,  who  divided  the  premises  into  three  lots.  They 
leased  No.  3  to  J.  W.  Griffiths  and  C.  Green  for  the  residue 
of  the  term,  at  a  yearly  rent  of  $42  50,  and  the  lessees  cov- 
enanted to  surrender  up  the  premises  on  the  last  day  of  the 
term.    Garniss  and  Pyke  covenanted  to  pay  them  for  their 
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1 W9.       improvements  and  buildings  on  the  last  day  of  the  term,  or  to 

Hggot      suffer  the  lessees  to  take  them  off  within  thirty  days  there- 

l^^      after.    They  also  covenanted,  that  if  they  obtained  a  new 

lease  of  the  premises  at  the  expiration  of  the  term,  they 

would  assign  to  Griffiths  and  Green,  on  the  same  rent  and 

conditions  upon  which  they  should  receive  such  lease.    In 

July  of  the  same  year,  lot  No.  2  was  leased  by  Garniss  and 

Pyke  to  J.  Spies  upon  the  same  terms.    In  1811,  Pyke  sold 

and  assigned  to  Garniss  all  his  interest  in  the  undivided 

half  of  the  premises.    Two  years  afterwards,  Garniss  sold 

[*418]        and  assigned  all  his  interest  in  the  *whole  of  the  leasehold 

premises  to  the  complainant,  and  delivered  over  to  him  the 

original  lease,  with  all  the  intermediate  assignments  and 

sub-leases. 

In  1821,  the  defendant  became  the  owner  of  the  rever- 
sion and  of  all  the  interest  which  Evans  formerly  had  in 
the  premises,  subject  to  the  rights  claimed  under  the  lease. 
After  this  purchase,  the  complainant  paid  to  the  defendant 
the  rent  for  the  original  lease  to  the  end  of  the  term.  The 
defendant  endeavored  to  purchase  in  the  outstanding  claims 
under  the  original  lease,  but  the  parties  could  not  agree  as  to 
the  terms.  A  few  days  before  the  expiration  of  the  term, 
the  defendant  procured  from  the  executrix  of  Spies  a  sur- 
render of  his  sub-lease  and  a  conveyance  of  all  her  interest 
in  the  premises ;  which  surrender  and  conveyance,  he  now 
insists,  is  a  complete  bar  to  the  complainant's  claim  for  a 
renewal  of  the  original  lease. 

The  bill  and  answer  set  out  various  negotiations  between 
the  parties  as  to  the  mode  of  fixing  a  rent  on  renewal  of 
the  lease,  and  the  persons  to  be  selected  for  that  purpose^ 
which  have  no  bearing  on  the  merits.  The  cause  was 
heard  upon  the  pleadings  and  a  statement  of  facts  agreed 
upon  by  the  parties. 

R.  Bogardus,  for  the  complainant : — The  only  question 
in  this  case  is,  whether  the  purchase  by  the  defendant  of 
the  sub-lease  of  a  part  of  the  demised  premises,  is  a  bar  to 


y. 
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the  complainant's  claim  to  a  renewal  of  the  original  lease.  *w**  m 
At  the  time  the  original  lease  was  given,  it  must  have  been  Figgot 
expected  by  the  parties  that  the  premises  would  be  divided 
by  the  lessee,  and  sub-leased  to  different  persons.  The 
dcctrine  cannot  be  sanctioned,  that  the  act  of  the  rever- 
sioner in  purchasing  the  interest  of  one  sub-lessee,  should 
take  away  the  right  to  a  renewal  of  the  original  lease. 
The  injury  that  would  result  to  the  tenant  by  a  refusal  to- 
perform  the  covenant  for  a  renewal,  is  the  consideration 
for  the  execution  of  a  new  lease.  Not  only  the  covenantor 
but  also  his  assignees  are  bound  by  the  covenant  of  renewal. 

P.  A.  Jay  and  W.  Slosson  for  the  defendant: — The  sub- 
leases by  the  complainant,  although  in  form  leases,  were 
in  fact  assignments  of  all  their  interest  in  that  part  of  the  " 
demised  *premises  so  sub-leased.  There  cannot  be  a  lease  [*414] 
without  a  reversion  in  the  lessor.  The  covenant  of  renewal 
contained  in  the  original  lease  is  not  devisable.  The  land- 
lord cannot  be  compelled  to  cut  up  his  lands  into  several 
parts,  by  executing  several  new  leases.  The  covenant  is 
for  a  renewal  of  the  lease  as  to  the  entire  whole  and  not  of 
a  part  of  the  demised  premises.  The  covenant  is  also  too 
vague  for  a  decree  of  specific  performance.  No  mode  is 
pointed  out  to  ascertain  the  amount  of  the  new  rent>  or  the 
time  for  which  the  new  lease  is  to  run.  The  Chancellor 
must  make  a  new  contract,  in  order  to  render  effectual  a 
decree  for  specific  performance.  (Spencers  Case,  5  Coke's 
R.  16  a;  1  Saun.  R.  287,  c.  note  16;  Dump&r's  Case,  4 
Coke's  R.  119,  120;  3  Com.  Dig.  128,  tit  Condition,  o.  2; 
Soprani  v.  Skurro,  Yelverton's  R.  19.) 

The  Chancellor  : — The  objection  that  the  covenant  to 
renew  contained  in  the  original  lease  was  personal,  and 
did  not  pass  by  the  assignment  of  the  lease,  cannot  be  sus- 
tained. It  was  a  covenant  running  with  the  land,  and 
passed  to  the  complainant  by  the  several  mesne  assign- 
ments of  the  term.    It  is  well  settled,  even  at  law,  that  the 
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*82g-  assignee  may  recover  in  his  own  name  for  a  breach  of  such 
Piggot  a  covenant,  if  the  breach  was  committed  after  the  assign- 
Mf^0IL  ment.  (Lamette  v.  Anderson,  6  Cowen,  302 ;  WiOiey  v. 
Mumford,  5  id.  137;  Kane  v.  Sanger,  14  John.  R.  89; 
Orescoi  v.  Oreen,  1  Salk.  199.)  And  it  lies  either  for  or 
against  an  assignee,  although  he  is  not  named  in  the  cove- 
nant.[JL]  (Hyde  v.  The  Bean  and  Canons  of  Windsor,  Cro. 
Eliz.  552.)  The  assignee  of  a  part  of  the  premises  may 
also  recover  pro  tanto,  if  the  covenant  be  in  its  nature  divi- 
sible. [2]  (Touchstone,  199 ;  Co.  Litt.  &85  a.)  A  case  is 
mentioned  by  Gawdy,  (Moor,  159,)  very  similar  to  this. 
The  lessor  of  a  term  for  years  covenanted  to  renew  at  the 
end  of  the  term,  and  afterwards  granted  the  reversion ;  and 
the  assignee  of  the  lease  was  permitted  to  maintain  an  ac- 
tion in  his  own  name  for  a  breach  of  the  covenant  against 
the  assignee  of  the  reversion. 

If  the  defendant  in  this  case  had  obtained  an  advantage 
by  procuring  the  surrender  and  conveyance  of  the  sub- 
lease to  Spies,  as  he  obtained  it  with  full  knowledge  of  the 
[*415]  complainant's  ^rights,  this  court  would  not  permit  him  to 
retain  such  advantage.  But  such  is  not  the  fact.  The 
leases  to  Griffiths  and  Green  and  to  Spies  were  strictly  sub- 
leases, and  did  not  convey  to  them  all  the  interest  of  the 
lessors  in  those  particular  portions  of  the  premises.  The 
lessors  retained  an  interest  in  those  portions  of  the  prem- 
ises by  the  new  rent  reserved  to  themselves.  They  did 
not  give  to  the  sub-lessees  an  absolute  right  to  take  off  the 
buildings  which  they  should  afterwards  erect  If  build- 
ings had  been  previously  erected,  the  absolute  right  to 
them  at  the  expiration  of  the  term  belonged  to  the  com- 
plainant, if  the  lessees  did  not  think  proper  to  take  new 
sub-leases ;  and  the  right  of  the  complainant  to  take  the 

[1]  But  a  covenant  in  a  lease  which  relates  to  a  thing  not  in  esse,  but  to  be 
done  upon  the  land,  does  not  run  with  the  land  so  as  to  bind  the  assignee} 
unless  he  be  named  in  the  covenant     Tollman  v.  Coffin,  2  Comst  134. 

[2]  Asior  v.  Miller,  2  Paige,  68. 
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renewal  of  the  original  lease  in  his  own  name  is  evidently       1Mfl- 
reserved  in  the  sub-leases. 

The  defendant  is  therefore  bound  to  give  to  the  plaintiff  a 
new  lease  of  the  whole  premises,  and  he  will  then  be  entitled 
to  a  renewal  of  the  sub-lease  for  lot  No.  2,  on  the  terms  and 
conditions  specified  in  the  lease  to  Spies. 

As  the  parties  cannot  agree  upon  persons  to  fix  the  value 
of  the  rent  to  be  inserted  in  the  new  lease,  it  may  be  fixed 
under  the  direction  of  the  court ;  and  the  proper  sum  to  be 
inserted  must  be  ascertained  by  the  report  of  a  master.  The 
other  conditions  of  the  lease  are  sufficiently  ascertained  by 
the  one  originally  granted.  The  new  lease  must  be  for  a 
similar  term,  and  with  the  like  covenants  and  conditions  in- 
serted therein,  except  the  covenant  for  renewal,  which  the 
complainapt  is  not  entitled  to  have  inserted  in  the  new  lease, 
as  that  would,  in  effect,  create  a  perpetuity.  [1]  (Fritton  v. 
Foot,  2  Bro.  Ch.  R  636 ;  Hyde  v.  Skinner,  2  P.  Wms.  196.) 
The  amount  of  the  rent  to  be  inserted  in  the  new  lease  must 
be  estimated  in  reference  to  the  value  of  the  land  in  May, 
1823,  without  taking  into  consideration  any  buildings  or 
improvements  made  thereon  by  the  original  lessee  or  those 
who  succeeded  him  in  the  occupation  of  the  premises. 

It  would  be  for  the  interest  of  all  parties  if  the  defendant 
should  give  to  the  complainant,  or  to  him  and  Griffith  sep- 
arately, a  new  lease  or  leases  of  lots  No.  1  and  3  only,  and 
retain  No.  2  himself,  with  a  proportionate  reduction  of  the 
rent.  The  amount  of  the  rent  may  be  fixed  by  *three  free-  [*416] 
holders,  to  be  selected  by  such  master  as  may  be  agreed  on 
by  the  parties  or  designated  by  the  court.  If  the  defend- 
ant consents  to  that  arrangement,  a  decree  will  be  entered 
accordingly,  and  without  costs  to  either  party.  Otherwise 
there  must  be  a  decree  for  a  specific  performance  of  the 
covenant  of  renewal  contained  in  the  original  lease,  with  a 

[1]  Carr  v.  EUison,  20  Wen.  178 ;  see  also  Abed  v.  Badcliffe,  13  John.  297 ; 
but  see  Bridges  v.  Hitchcock,  6  Brown's  P.  C.  6.  A  covenant  to  renew  on 
such  terms  as  might  be  agreed  on,  is  void  for  uncertainty.  Whittock  v.  Dvf- 
/WdillO;  S.  "C.,  26  Wen.  56. 
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****-  provision  thereia  for  the  execution  of  a  sub-lease  to  the  de- 
Bo»  fendant  for  lot  No.  2,  and  a  reference  to  a  master  to  settle 
the  form  of  the  lease  and  sub-lease,  and  fix  the  amount  of 
rent  to  be  reserved  in  each.  And  that  the  question  of  costs, 
and  all  other  questions  and  directions  be  reserved  until  the 
coming  in  of  the  report  of  the  master. 


▼. 


Henry  H.  Ross  and  Wife  v.  John  Chart,  surviving 

EXECUTOR,   &C,    OP  MARY  WlLLIAMS,   DECEASED. 

Where  several  suits  are  brought  by  different  legatees  for  general  legacies,  and 
the  estate  is  insufficient  to  pay  them  all,  the  court  will  direct  an  account 
of  the  estate  to  be  taken  in  one  cause  only,  and  in  the  meantime  direct  the 
proceedings  in  all  the  other  suits  to  be  stayed. 

It  is  a  matter  of  discretion  as  to  which  suit  the  account  shall  be  taken  m. 
The  court  will  therefore  direct  the  suit  which  is  most  beneficial  for  the  leg- 
atees to  be  proceeded  in :  and  if  there  is  doubt  on  that  subject,  will  refer 
it  to  a  master  to  ascertain  which  suit  is  most  for  the  interest  of  the  legatees 
and  other  persons  interested  in  the  estate. 

F  b  nth  Several  of  the  general  legatees  of  Mrs.  Williams  brought 

separate  suits  against  the  executors  to  recover  the  amount 
of  their  legacies.  The  estate  being  insufficient  to  satisfy 
the  whole,  the  defendant  applied  to  have  the  proceedings  in 
this  suit  stayed,  and  that  the  complainants  come  in  under 
the  decree  obtained  in  one  of  the  other  suits  which  was 
subsequently  commenced. 

J.  Edwards,  for  the  complainants,' 

A.  Van  Vechten,  for  the  defendant 

*The  Chancellor  : — The  opinion  of  the  late  Chancel- 

[*417]         lor,  in  Keith  and  wife  and  Wynhoop  and  ivife(a)  against  the 

defendant  in  this  cause  settles  the  principle,  that  where 

(a)  The  following  is  the  opinion  of  Chancellor  Jones  above  referred  to: 

Kettle  and  wipe  v.  Chary,  Executor,  &o. 
The  Chancellor: — This  U  a  bill  by  legatees  against  an  executor  and 
trustee,  for  payment  of  legacies.    The  defendant,  who  is  surviving  executor 
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there  are  divers  suits  far  general  legaciesg  and  there  is  ****. 

«u  allegation  of  a  deficiency  of  the  fund,   so  that  an  Boss 

account  of  the  estate  is  *necessary,  the  court  will  protect  q^^ 
the  defendant  from  unnecessary  trouble  and  expense  by 

of  the  will  of  Mary  Williams,  put  in  his  answer,  setting  forth  the  will,  which 
contains  the  bequests  to  the  complainants  and  numerous  other  legatees ;  and 
also  setting  forth  the  inventory  filed  by  himself  and  his  co-executor,  and  sug- 
gesting the  insufficiency  of  the  assets  to  pay  the  debts  and  satisfy  the  lega- 
cies, whereby  a  proportionable  abatement  has  become  necessary ;  and  stating 
that  another  bill  had  been  filed  against  him  in  this  court  by  Henry  H.  Row 
and  Susannah,  his  wife,  for  a  legacy  bequeathed  by  the  same  will  to  the  said 
Susannah.  To  which  bill  he  has  put  in  an  answer,  and  which  is  still  pend- 
ing^ and  submitting,  that  according  to  the  course  and  practice  of  the  court 
after  suit  brought  by  one  legatee,  the  other  legatees  should  be  made  parties 
thereto,  or  come  in  under  the  decree  that  may  be  made  therein;  but  offering 
to  account  as  executor  and  trustee  as  aforesaid  in  suoh  manner  as  the  court 
may  direct. 

The  cause  is  submitted  on  bill  and  answer,  and  the  form  of  an  order  is  pre* 
seated  by  the  complainants,  directing  references  on  the  principle  suggested 
by  the  answer.  * 

The  only  point  made  by  the  executor  is,  that  all  the  legatees  and  cestui  que 
trusts  ought  to  be  made  parties  to  the  suit,  as  well  because  the  estate  is  inad- 
equate to  the  full  payment  of  the  legacies,  and  the  legacies  must  therefore 
abate,  as  because  he  is  a  trustee  as  well  as  an  executor. 

It  seems  to  be  the  settled  principle  of  the  court  that  creditors  are  not  to  be 
permitted  to  prosecute  separate  suits  for  their  respective  demands,  but  that 
the  claims  of  all  are  to  be  brought  in  under  a  decree  upon  one  bill,  and  the 
same  principle  would  seem  to  apply  with  equal  force  to  legatees  in  the  case, 
especially  of  the  inadequacy  of  the  assets  to  the  full  payment  of  all  the  lega- 
cies. The  inconveniences  attending  the  simultaneous  prosecution  of  numer- 
ous suits  against  the  same  party  for  a  participation  in  a  common  fund  aro  ' 
alone  decisive  against  the  practice.  The  proceeding  is  open  to  the  objection 
of  a  useless  multiplicity  of  suits,  and  to  all  the  difficulties  consequent  upon 
different  decrees  and  different  reports,  which,  if  conducted  by  different  solic- 
itors, may  be  variant  in  their  results  and  principle  from  each  other;  and  the 
expense  to  the  estate  must  always  be  onerous,  and  may  be  ruinous. 

I  am  satisfied,  therefore,  that  an  order  would,  in  ordinary  cases,  be  proper, 
directing  the  proof  to  be  taken  of  the  legacies  claimed  by  the  complainants) 
and  for  an  account  of  the  estate  by  the  executor  and  trustee ;  and  that  all 
other  legatees  be  at  liberty  to  come  in  under  the  decree,  and  be  restrained 
from  prosecuting  separate  suits  for  their  legacies;  and  an  order,  with  proper 
directions  to  the  master  for  conducting  the  reference,  would  have  been  made 
in  this  case  if  no  previous  suit  had  been  pending.  But  Ross  and  wife  com- 
menced their  suit  before  the  complainauts  filed  this  bilL    That  cause  has  not 
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1829«       directing  an  account  in  one  cause  only ;  and  in  the  mean 
Bon       time  stay  the  proceeding  in  the  others,  leaving  all  the 
0^       parties  interested  in  the  fund,  to  come  in  under  the  de- 
cree.   From  the  reservation  in  the  decretal  *order  in  that 

been  brought  to  a  hearing,  and  the  complainants  who  prosecute  it  are  not 
before  me  upon  this  hearing. 

Do  they  possess  any  rights  resulting  from  the  pendency  of  their  suit  which 
can  interfere  with  the  exercise  of  the  discretionary  power  of  the  court  to 
make  the  order  in  this  cause,  otherwise  usual  in  similar  cases?  I  incline  to 
think  that  the  order  may  be  made  in  the  cause  which  is  first  ripe  for  a  de- 
cree, whether  that  cause  was  first  commenced  or  not:  and  that  when  the 
decree  is  made  In  the  younger  suit,  then  the  proceedings  in  the  elder  suit 
must  be  stayed,  and  the  complainants  in  that  suit  are  to  come  in  and  prove 
their  legacies  under  the  decree  in  the  second  suit  In  the  case  of  Jackson  r. 
Leaf,  (1  Jacob  &  Walker,  229,)  the  Chancellor  held  that  if  one  creditor  filed 
a  bill  in  this  court,  and  afterwards  another  creditor  files  his  bill,  and  the  ex- 
ecutor answers  the  second  bill  directly,  and  a  decree  is  obtained,  it  is  compe- 
tent to  the  executor  himself  to  restrain  the  first  from  proceeding ;  and  he 
shows  that  the  course  has  lately  been,  when  a  creditor  is  thus  stopped,  to  pay 
him  the  costs  that  he  has  incurred  prior  to  his  having  notice  of  the  decree. 
And  the  Chancellor  said  that  he  took  the  rule  to  be  universal  That  was  a 
case  of  creditors.  But  it  certainly  is  not  a  greater  exercise  of  power  to  re- 
strain a  legatee  than  it  is  to  restrain  a  creditor  from  proceeding  in  his  suit 

An  opinion  seems  since  to  have  prevailed  that  the  executor  must,  in  such 
oases,  apply  to  the  court  for  an  injunction  to  restrain  the  other  creditors  or 
legatees  from  proceeding  in  their  suits.  But  the  more  simple  course  of  a 
motion  in  the  cause  wherein  the  decree  is  made  has  been  introduced  into  the 
modern  practice  of  the  court  and  is  certainly  preferable  to  the  more  expen- 
sive proceeding  by  bill;  and  it  is  equally  efficacious  in  its  operation  with  an 
injunction  upon  suits  and  proceedings  in  the  same  court,  and  it  may  indeed 
be  said,  substantially  between  the  same  parties.  IfJ  then,  an  order  is  effec- 
tual for  the  purpose,  that  order  may  be  made  a  part  of  the  decree,  and  the 
legatees  who  are  prosecuting  other  suits  upon  notice  of  the  order  which  di- 
rects the  proceedings  in  those  suits  to  be  stayed,  will  be  in  contempt  if  they 
afterwards  proceed. 

The  principle  recognized  and  acted  upon  by  the  court  in  the  case  to  which 
I  have  referred  had  long  been  in  existence,  and  had  become  familiar  to  the 
English  Court  of  Chancery.  In  Gilpin  v.  Lady  Southampton,  (18  Yes.  469,) 
where  a  motion  was  made  for  an  injunction  to  restrain  a  creditor  from  pro- 
ceeding at  law  after  the  usual  decree  at  the  Rolls  by  consent,  upon  the  bill  of 
a  creditor  against  the  defendant  as  administrator  of  Lord  Southampton,  which 
involved  the  same  principle  applied  to  a  much  stronger  case,  Lord  Chancellor 
Bldon  said,  that  ever  since  he  had  known  that  court,  suits  had  been  allowed 
against  executors ;  and,  in  truth,  by  executors  in  the  name  of  a  creditor 
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case,  which  has  been  recently  settled  and  entered  as  of  the  18*& 

18th  of  April  last,  it  is  evident  he  did  not  intend  to  settle  Ben 

the  question  as  to  which  suit  should  be  proceeded  in.    This  JJj 
must  always  be  a  matter  of  discretion  in  the  court,  which, 

against  themselves ;  and  when  once  a  decree  was  made,  it  was  impossible  to 
permit  a  creditor  to  go  on  at  law.  And  the  same  reason  for  enjoining  the 
suit  at  law,  most  surely  be  sufficient  to  induce  the  Chancellor  to  restrain  the 
further  prosecution  of  a  suit  in  his  own  court 

This  rule  of  equity  was  first  noticed  in  the  Court  of  Chancery  of  this  state, 
by  Chancellor  Kent,  in  the  case  of  McKay  v.  Green  and  others,  (3  John.  Ch. 
Rep.  56,)  where  the  case  of  Gilpin  v.  Lady  Southampton  was  cited;  and  the 
Chancellor  expressed  a  disinclination  to  follow  the  rule  it  prescribed,  as  he 
said  that  he  was  not  sufficiently  informed  or  prepared  to  assume  the  entire 
and  exclusive  jurisdiction  of  suits  against  executors  and  administrators  merely 
for  the  purpose  of  enforcing  a  rateable  distribution  of  assets;  but  he  soon  had 
occasion,  upon  more  full  consideration,  to  change  his  first  impression ;  and  in 
the  case  of  Thompson  v.  Brown,  (4  John.  Ch.  B.  642,)  after  an  able  review  of 
all  the  cases,  he  folly  approves  the  principle  of  the  English  Court  of  Chancery, 
and  adopts  their  rule.  He  winds  up  his  review  of  the  English  cases  with  the 
conclusion,  that  the  doctrine  of  the  English  Court  of  Chancery  as  finally  set- 
tled is,  that  upon  the  usual  decree  to  account  in  a  suit  by  one  or  more  cred- 
itors against  an  executor,  either  simply  for  themselves  or  specially  on  behalf 
of  themselves  and  all  other  creditors,  the  decree  is  for  the  benefit  of  all  the 
creditors,  and  in  nature  of  a  judgment  for  all :  and  that  all  are  entitled,  and 
are  to  have  notice  to  come  in  and  prove  their  debts  before  the  master ;  and 
that  from  the  date  of  that  decree,  an  injunction  will  be  granted  upon  a  due 
disclosure  of  assets,  on  the  motion  of  either  party  to  stay  all  proceedings  of 
any  of  the  creditors  at  law. 

Brown  v.  Rickety  (3  John.  Ch,  Bep.  653,)  was  a  bill  against  executors  and 
trustees  by  one  legatee,  in  behalf  of  himself  and  such  other  legatees  of  the 
testator  as  might  choose  to  come  in  and  contribute  to  the  expense  of  the  suit, 
An  objection  was  taken  at  the  hearing  for  want  of  parties,  on  the  ground  that 
the  other  cestui  que  trusts  were  neither  plaintiffs  nor  defendants.  But  tho 
Chancellor  sustained  the  bill.  He  admitted  that,  ordinarily,  all  persons  inter- 
ested in  the  fund  must  be  parties  to  the  suit,  but  held  that  creditors  and  leg* 
atees  form  exceptions  to  the  rule;  and  that  one  creditor  or  one  legatee  may 
sue  on  behalf  of  himself  and  the  rest,  and  the  others  may  come  in  under  the 
decree.  The  case  of  creditors,  he  observes,  is  a  familiar  exception,  and  the 
exception  as  to  legatees,  (not  being  residuary  legatees,)  seems  to  be  equally 
well  known.  The  cases  in  the  English  Court  of  Chancery  to  which  Chancel- 
lor Kent  refers,  fully  support  the  rule.  Lord  Thuiiow,  in  Parsons  r.  NevtB^ 
(3  Bro.  C.  B.  366,)  where  the  bill  was  by  some  of  the  residuary  devisees  in 
behalf  of  themselves  and  the  other  devisees,  ruled  that  all  the  devisees  must 
be  parties,    But  Lord  Eldon,  in  Oockburn  v.  Thompson,  while  he  recognises 
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1829.  while  it  protects  the  rights  of  the  defendant,  *will  also  see 
Boob  that  no  injustice  is  done  to  the  complainants  in  any  of  the 
0^*  suits.  It  does  not  distinctly  appear  by  the  papers  before 
me,  what  are  the  pleadings  in  the  other  suit ;  but,  from  the 
opinion  of  the  late  Chancellor,  I  infer  that  no  replication 
was  filed  to  the  answer.  If  so,  it  is  probable  the  answer 
would  be  conclusive  against  all  persons  who  should  come 
in  under  a  decretal  order  in  that  suit.  In  this  suit,  three 
answers  of  the  defendant  have  been  found  insufficient,  and 


the  genera]  principle  of  that  decision,  qualifies  it  by  the  exception  of  < 
where  it  is  not  necessary  or  convenient  that  all  should  be  before  the  court ; 
and  I  deduce  from  that  and  other  cases  the  principle,  and  in  the  case  of  re- 
siduary legacies,  in  common  with  all  the  cases  where  it  is  impracticable  to 
make  parties,  or  when  the  inconvenience  and  expense  would  greatly  over- 
balance the  utility  of  the  proceeding,  and  all  the  rights  and  interest  of  the 
whole  class  of  persons  to  be  affected  by  the  decree,  may  be  protected  and 
preserved  by  their  subsequent  accession  to  the  suit  on  the  reference  before 
the  master,  this  court  will  dispense  with  them  as  parties  on  the  record,  and 
give  the  opportunity  of  introducing  them  into  the  suit,  by  subsequent  pro- 
ceedings before  the  master. 

It  is  not  necessary,  however,  in  this  case,  to  pursue  that  inquiry ;  for  sup- 
posing the  exception  of  residuary  legatees  to  remain  in  its  full  extent,  this  is 
not  the  case  of  residuary  legatees.  The  will,  it  is  true,  does  bequeath  a  res- 
idue of  the  estate  to  residuary  legatees ;  but  the  complainants  in  this  suit,  as 
well  as  in  that  of  Ross  and  wife  against  the  same  defendant,  sue  for  particu- 
lar legacies  bequeathed  to  themselves,  and  in  which  no  others  are  interested 
with  them.  And  each  of  these  legatees  had  the  undisputed  right  to  sue 
separately  for  their  own  legacy ;  and  to  their  suits  the  principle  clearly  ap- 
plies, that  the  decree  in  one  suit  is  for  the  benefit  of  all  who  are  similarly  cir- 
cumstanced, and  in  the  nature  of  a  judgment  for  all.  Indeed,  if  the  sugges- 
tion of  the  inadequacy  of  the  estate  to  satisfy  the  legacies  proves  to  be  true, 
there  can  be  no  residue  left  for  the  residuary  legatees ;  and  if  that  suggestion 
should  be  groundless,  I  see  no  sufficient  reason  why  the  residuary  legatees 
may  not  come  before  the  master  and  protect  their  interest,  and  ultimately  be 
embraced  in  the  decree  which  is  to  settle  the  estate,  and  determine  and  ad- 
just the  rights  of  the  parties,  as  beneficially  as  they  could  do  if  made  parties 
upon  the  record,  and  brought  into  court  by  subpoena.  If  their  interest  should 
be  found  to  involve  difficulties  not  now  foreseen,  it  will  be  time  enough  to 
apply  the  remedy  when  the  mischief  makes  its  appearance.  It  is  sufficient 
for  the  purpose  of  the  pending  suits,  that  the  residuary  legatees  are  not  ne- 
cessary parties  to  them,  and  that  all  the  special  pecuniary  legatees  are  to  be 
satisfied  before  the  residue,  belonging  to  residuary  legatees,  can  be 
tained,  or  it  can  be  known  whether  there  will  be  any  residue  or  not 


V. 

Oruger. 
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a  fourth,  is  put  in,  to  wihch  the  plaintiff  has  filed  a  replica-  1M9- 
tion.  The  order  of  reference  in  the  other  cause  also  appears  Learitt 
to  be  defective  in  *many  particulars.  I  shall  therefore  di- 
rect a  reference  to  James  King,  a  master,  to  ascertain  and 
report  which  suit  it  will  be  most  for  the  interest  of  the 
legatees  and  parties  interested  in  the  estate,  to  have  the 
account  taken  in ;  that  notice  be  given  to  the  complainants 
in  each  suit,  that  they  may  appear  and  be  heard  before  the 
master  on  the  reference ;  that  either  of  the  parties  in  this 
suit  be  at  liberty  to  take  out  a  summons  and  proceed  on  the 
reference  before  the  master ;  and  that  the  proceedings  in  all 
the  suits  be  stayed  until  the  further  order  of  the  court  All 
other  directions  are  reserved  until  the  coming  in  of  the 
master's  report 


Leavtit  v.  Cruger  and  Wife 

Where  a  bill  is  filed  against  husband  and  wife,  the  husband  is  bound  to  enter 
a  joint  appearance,  and  put  in  a  joint  answer  for  both. 

But  if  the  wife  refuses  to  join  in  an  answer  or  a  plea,  the  husband  will  be 
permitted  to  put  in  either  separately. 

The  service  of  a  subpoena  upon  the  wife,  is  only  necessary  where  the  pro- 
ceeding is  against  her  in  respect  to  her  separate  estate. 

On  a  bill  to  forclose  a  mortgage  executed  by  husband  *eb.  lfth. 
and  wife,  the  subpoena  was  served  on  the  husband  only, 
the  wife  residing  in  France.  The  husband  entered  an  ap- 
pearance for  himself)  and  filed  a  separate  answer.  A  solici- 
tor appeared  for  the  wife  separately,  and  the  plaintiff  served 
him  with  a  copy  of  the  bill,  but  no  answer  for  her  had  been 
put  in. 

TiUinghast,  for  the  complainant,  presented  a  petition 
praying  that  the  answer  of  the  husband  might  be  taken 
from  the  file,  and  that  he  enter  a  joint  appearance  for  him- 
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1*09       self  and  wife,  and  put  in  a  joint  answer,  or  that  the  bill  be 
Leayitt     taken  as  confessed. 

Y. 

Gragor. 

J.  Ehoades,  contra,  insisted  that  the  complainant  had 

waived  a  joint  appearance  and  answer  by  serving  a  bill  on 

the  wife's  solicitor,  on  her  separate  appearance ;  and  that  it 

did  not  appear  that  he  had  entered  the  usual  rule  for  the 

husband  and  wife  to  appear 

[*422]  *Thb  Chancellor: — The  husband  is  bound  to  enter  a 
joint  appearance,  and  put  in  a  joint  answer  for  himself  and 
wife,  unless  he  shows  a  sufficient  excuse.  But  if  she  re- 
fuses to  join  with  him  in  an  answer,  or  to  swear  to  a  plea, 
he  will  be  permitted  t5  put  either  in  separately.  (Cham- 
bers v.  Bull,  1  Anst.  269 ;  Pain  v. ,  1  Ch.  Cas.  296.) 

So  far  as  relates  to  the  appearance  of  the  defendants  jointly, 
it  is  probable  that  the  complainant  might  have  compelled 
it,  either  under  the  114th  or  115th  rule.  After  the  appear- 
ance had  been  entered,  it  would  be  incumbent  on  the  hus- 
band to  see  that  she  answered  jointly  with  him,  or  he 
should  have  obtained  an  order  to  answer  separately,  on 
showing  that  he  could  not  prevail  upon  her  to  swear  to  a 
joint  answer.  If  she  had  reftised  to  answer,  the  bill  would 
have  been  taken  pro  confesso  against  her,  unless  she  applied 
and  obtained  an  order  to  answer  separately.  Service  of  the 
subpoena  on  the  wife  is  only  necessary  where  the  proceed- 
ing is  against  her  in  respect  to  her  separate  estate,  in  which 
case  the  husband  is  only  a  nominal  party ;  and  not  where 
the  estate  is  in  the  husband  in  right  of  the  wife.  (2  John. 
Ch.  Eep.  139 ;  9  Ves.  486.)  It  does  not  appear  from  the 
papers  before  me  in  this  case  whether  the  mortgaged  prem- 
ises belonged  to  the  husband  in  his  own  right,  or  in  right 
of  his  wife. 

The  filing  of  the  separate  answer  of  the  husband,  without 
an  order  authorizing  it,  was  irregular ;  and  there  does  not 
appear  to  have  been  any  replication  filed,  or  other  act  of 
the  complainant  waiving  the  irregularity.    It  must  there- 
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fore  be  taken  off  the  files,  and  the  husband  must  enter  a       mo     . 

joint  appearance  for  himself  and  wife  within  ten  days,  or        Bay 

the  bill  be  taken  as  confessed.    After  the  appearance  is   y^^ 

entered,  he  must  have  six  months  to  take  out  a  commission 

and  obtain  the  wife's  oath  to  the  answer,  unless  the  plain* 

tiff  stipulates  in  writing  to  receive  the  joint  answer  sworn 

to  by  the  husband  only.    But  on  filing  such  stipulation, 

the  defendants  must  put  in  such  answer  within  thirty 

days  after  notice  thereof  or  the  bill  may  be  taken  as  con* 

fessed  against  them. 

As  the  husband  was  misled  by  the  service  of  the  bill  on 
the  separate  solicitor  of  the  wife,  neither  party  is  entitled 
to  any  costs  on  this  application. 


♦Bay  and  Monell  Administrators,  &c.,  Appellants*        [*428] 
v.  Van  Rensselaer  and  others,  Respondents. 

1  The  thirty  days  within  which  an  appeal  from  the  decree  or  sentence  of  a  ear* 
rogate  to  the  Court  of  Chancery  must  be  entered,  is  to  be  computed  from 
the  time  the  same  is  pronounced,  and  not  from  the  service  of  a  copy  thereof 

This  was  a  motion  to  quash  an  appeal  from  a  decree  of  Feb.  18th. 
the  surrogate  of  Columbia.  The  final  sentence  was  pro- 
nounced and  entered  in  the  records  of  the  surrogate  on  the 
9th  of  December,  1828.  On  the  18th  of  the  same  month  a 
copy  thereof  was  served  on  the  appellants  by  the  proctor 
for  the  respondents,  and  payment  was  demanded  of  the 
amount  decreed  to  be  paid.  The  appeal  was  not  entered 
until  the  17th  of  January,  1829. 

C.  Bushnell,  for  motion 

A,  L.  Jordan,  contra. 

The  Chancellor  : — The  only  question  in  this  cause  is, 
whether  the  appeal  should  be  entered  within  thirty  days 
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■  1829-  after  the  making  and  entry  of  the  final  sentence  of  the  sur- 
Bay  rogate,  or  within  the  same  time  after  service  of  a  copy 
Tan  Rena-  ^ereo^  By  the  civil  law,  the  appeal  must  be  entered 
■elaei:  within  ten  days  after  the  date  of  the  sentence  or  order 
appealed  from.  (Domat's  Supplement  to  the  Public  Law, 
book  4,  tit  8,  art.  2,  note.)  The  time  was  afterwards  ex- 
tended by  the  statute  24  Hen.,  ch.  12.  The  7th  section  of 
that  Act  provides  that  the  appeal  to  the  judge  adquem  shall 
be  entered  within  fifteen  days  next  ensuing  the  sentence. 
The  act  of  the  20th  of  February,  1787,  (1  GreenleaPs 
Laws,  866,)  saves  to  the  party  aggrieved  by  the  order  or 
sentence  of  a  surrogate,  his  right  of  appeal  to  the  Court  of 
Probates,  so  as  such  appeal  be  taken  within  fifteen  days 
next  after  the  order  or  sentence  appealed  from  be  made. 
In  the  revisions  of  1801  and  1813,  the  provisions  limiting 
the  time  for  appealing  are  substantially  the  same  as  in  the 

[*424]  act  of  1787.  The  act  of  March,  1823,  *which  abolished 
the  Court  of  Probates  and  substituted  an  appeal  to  the 
Chancellor,  extends  the  time  for  appealing  from  fifteen  to 
thirty  days.  In  other  respects  the  provision  is  substan- 
tially in  the  same  language  as  in  the  former  statutes.  It 
was  not  intended  by  any  of  these  statutes  to  change  the 
rule  of  the  civil  law,  except  so  far  as  they  extended  the 
time  for  appealing  from  ten  days  to  fifteen,  and  finally  to 
thirty  days  from  the  date  of  the  sentence  or  order  appealed 
from.  Although  the  language  of  the  statutes  have  varied, 
there  is  nothing  from  which  it  can  be  supposed  there  was 
any  intention  to  alter  the  date  from  which  the  time  for  ap- 
pealing was  to  be  computed.  The  appeal  must  be  entered 
within  thirty  days  after  the  sentence  is  made  and  entered 
by  the  surrogate.  This  appeal  was  entered  nine  days 
after  the  time  allowed  for  appealing  had  expired,  and  being 
irregular  it  must  be  dismissed. 
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Rodgers 


N.  RODGEKS  AND  OTHERS  V.  H.  BODGERS  AND  OTHERS.  Botom. 

An  injunction  bill  will  not  be  amended,  unless  the  proposed  amendments  are 

distinctly  stated  to  the  court,  and  verified  by  the  oath  of  the  complainant; 

nor  unless  a  sufficient  excuse  is  rendered  for  not  incorporating  them  in  the 

original  bill 
The  application  to  amend  must  be  made  as  soon  as  the  necessity  of  the 

amendment  is  discovered. 

This  was  an  application  to  amend  an  injunction  bill      peD.  13^ 
without  prejudice  to  the  injunction.   The  grounds  on  which 
the  application  was  denied,  appear  in  the  opinion  of  the 
Chancellor. 

&  Rodgers,  for  the  complainants. 

H.  Bleecker,  for  the  defendants. 

The  Chancellor  : — The  complainants  apply  to  amend 
an  injunction  bill  after  answer,  on  the  ground  that  excep- 
tions to  the  answer  have  been  allowed.  No  affidavit  of 
the  truth  *of  the  charges  contained  in  the  proposed  amend- 
ments, or  excuse  for  not  inserting  them  in  the  original  bill, 
is  furnished.  The  15th  rule  of  this  court,  authorizing  the  r*AOAi 
complainant  to  amend  his  bill  of  course,  and  without  costs,  *■  •■ 
on  exceptions  allowed  to  the  answer,  does  not  apply  to  an 
injunction  bill,  or  to  any  other  which  has  been  sworn  to 
by  the  party.  Such  was  the  construction  given  to  the  11th 
rale,  in  Parker  &  Bliss  v.  Grant,  (1  John.  Ch.  Sep.  434.) 
And  in  Beekman  v.  Waters,  (3  John.  Ch.  Eep.  410,)  where 
the  defendant  had  submitted  to  answer  exceptions,  although 
an  amendment  was  allowed  on  the  particular  facts  sworn 
to  in  the  petition,  Chancellor  Kent  declared,  that  if  the 
amendments  required  a  new  or  further  answer,  they  ought 
to  be  allowed  only  upon  payment  of  costs. 

A  loose  kind  of  practice  in  relation  to  amending  injunc- 
tion bills  has  crept  into  this  court,  which  I  am  satisfied 
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has  been  productive  of  great  delay  and  injustice,  and  for 
Rodger*  which  there  appears  to  be  no  remedy,  except  by  adhering 
j^Tv^  more  closely  to  the  ancient  practice  of  requiring  the  com- 
plainant to  state  the  whole  of  his  equity  in  his  original  bill. 
When  he  applies  to  amend  without  prejudice  to  the  injuno* 
tion,  he  must  state  the  proposed  amendments  distinctly,  so 
that  the  court  can  see  that  they  are  merely  in  addition  to 
the  original  bill,  and  not  inconsistent  therewith.  He  must 
also  swear  to  the  truth  of  the  several  matters  proposed  to 
be  inserted  as  amendments,  and  render  a  valid  excuse  for 
not  incorporating  them  in  the  original  bill;  and  the  appli- 
cation to  amend  must  be  made  as  soon  as  the  necessity  of 
such  amendment  is  discovered.  (Sharp  v.  Ashton,  3  Ves* 
&  Beam.  144 ;  and  Hair  v.  Thellusson,  in  note  to  page  146 ; 
Norris  v.  Kennedy,  11  Ves.  565.) 

The  application  being  defective  in  nearly  all  of  these  le- 
spects  must  be  refused  with  costs. 


[*426J  *N.  BODGERS  AND  OTHERS  V.  H.  BODGERS  AND  OTHERS. 

Where  the  equity  of  an  injunction  bill  is  not  charged  to  be  in  the  knowledge 
of  the  defendant,  and  the  defendant  merely  denies  all  knowledge  and  be- 
lief of  the  facts  alleged  therein,  the  injunction  will  not  be  dissolved  on  the 
bill  and  answer  alone. 

Where  a  bill  is  filed  to  restrain  proceedings  on  a  judgment  recovered  at  law, 
the  court  will  not  require  the  complainant  to  bring  the  amount  of  the  judg- 
ment into  oourt,  unless  it  is  shown  there  is  danger  of  the  complainant's 
insolvency. 

March  3d.  This  bill  was  filed  against  the  personal  representatives 

of  F.  Rodgers,  deceased,  to  restrain  proceedings  at  law  on 
notes  given  to  the  testator.  The  equity  of  the  bill  on 
which  the  injunction  was  granted  was  not  charged  to  be  in 
the  knowledge  of  the  defendants ;  and  they  put  in  an  an- 
swer denying  all  knowledge  or  belief  as  to  the  principal 
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facts  on  which  it  rested.    By  a  previous  order  of  the  court,       im 

the  injunction  was  modified  so  far  as  to  permit  the  execu-  i^j^ 

tors  to  proceed  to  trial  and  judgment  at  law,  without  ^j^ 
prejudice  to  the  complainants'  rights. 


BodgBNL 


H.  Sleeker,  for  the  defendants,  now  moved  to  dissolve 
the  injunction,  or  to  modify  it,  by  requiring  the  complain- 
ants to  bring  the  amount  recovered  into  court;  or  that 
they  give  security  to  pay  the  amount  which  might  be 
eventually  found  due. 

&  Rogers,  contra. 

The  Chancellor: — In  such  a  case  as  this,  the  injunc- 
tion cannot  be  dissolved  on  the  bill  and  answer  alone ;  but 
the  court  in  its  discretion  may  require,  as  a  condition  of 
the  granting  or  continuance  of  the  injunction,  that  the 
complainants  bring  the  amount  apparently  due  into  court, 
to  abide  the  decision  of  the  cause,  unless  the  equity  of  the 
bill  is  verified  by  other  testimony  than  his  oath  alone. 
{DaJby  v.  QxtMowe,  4  Price,  147;  Taggart  v.  Hewlett,  1 
Meriv.  499.)  If  there  was  any  danger  of  insolvency  in 
tins  case,  I  should  require  *the  amount  of  the  judgments  [*427] 
to  be  brought  into  court,  or  security  to  be  given.  But  the 
allegation  of  one  of  the  defendants  who  appears  to  be  a 
nominal  party  merely,  that  he  is  afraid  of  insolvency,  or 
that  the  complainants  will  put  their  property  out  of  their 
hands  is  not  sufficient  Under  the  circumstances  of  this, 
case,  I  think  it  would  be  putting  the  complainants  to  un- 
necessary expense  and  trouble  to  raise  and  deposit  this 
large  amount  of  money.  The  motion  must,  therefore,  be 
refused,  and  the  costs  must  abide  the  event  of  the  suit 
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1829. 


Candler 


Pettit  Candler  v.  Pewit,  impleaded  with  others. 

Where  several  exceptions  are  taken  to  an  answer,  allowed  by  the  master,  a 
single  exception  to  the  report  insisting  upon  the  sufficiency  of  the  answer 
generally,  cannot  be  sustained,  if  any  of  the  exceptions  to  the  answer  am 
well  taken. 

This  cause  was  heard  on  exceptions  to  the  master's  re- 
port allowing  exceptions  to  an  answer  for  insufficiency. 
The  facts  on  which  the  case  was  decided,  appear  in  the 
opinion  of  the  court. 

B.  Sedgwick  and  D.  D.  Field,  for  complainant 
G.  Brinckerhoff,  for  defendant 

The  Chancellor: — If  various  exceptions  are  taken  to 
an  answer,  and  allowed  by  the  master,  a  single  exception  to 
the  report  insisting  upon  the  sufficiency  of  the  answer  gen* 
erally,  cannot  be  sustained,  if  any  of  the  exceptions  to  the 
answer  are  well  taken.  (Hodges  v.  Salomons,  1  Cox.  Cas. 
249.)  If  the  defendant  wishes  to  have  the  master's  report 
reviewed  as  to  particular  exceptions  alleged  to  have  been 
improperly  allowed,  he  should  except  to  the  report  in  those 
particulars,  and  not  compel  the  court  to  go  over  the  whole 
answer. 
[*428]  *The  exception  to  the  master's  report  in  this  case  insists 

upon  the  sufficiency  of  the  answer  generally.  Without  go- 
ing through  the  various  exceptions  to  the  answer,  I  am  sa* 
tisfied  that  many,  if  not  all  of  them,  are  well  taken.  The 
question  whether  the  debts  and  choses  in  action  and  stock 
of  the  defendant  can  be  reached  by  the  process  of  this 
court,  if  it  has  not  been  fraudulently  placed  out  of  the  reach 
of  an  execution  at  law,  does  not  properly  arise  on  this  ex- 
ception to  the  master's  report.  My  opinion  on  that  ques- 
tion was  distinctly  expressed  on  the  motion  for  an  injuno- 
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tion  in  this  cause.     But  whether  such  relief  can  be  granted       1829- 
or  not,  this  answer  is  insufficient  in  many  particulars.     It  Fulton  Bank 
is  true  the  defendant  denies  all  fraud,  but  the  complainant       Beach, 
has  a  right  to  a  discovery  of  the  manner  in  which  he  has 
disposed  of  his  property,  to  enable  the  court  to  see  whether 
it  is  fraudulent,  as  well  as  to  enable  the  complainant  to  sus- 
tain the  allegations  in  his  bill  by  testimony.     The  question 
as  to  what  relief  the  court  has  power  to  give,  will  again    t 
arise  on  the  final  hearing,  when  all  the  facts  are  before  the 
court ;  and  if  the  defendant  is  not  then  satisfied  with  the 
decision,  he  will  have  an  opportunity  to  bring  the  whole 
subject  before  the  court  of  dernier  resort.    But  I  have  no 
reason  to  believe  that  court  will  ever  abandon  the  broad 
ground  taken  by  it  in  Hadden  v.  Spader,  (20  John.  Rep. 
554,)  especially  since  the  legislature  have  expressly  sanc- 
tioned the  principles  recognized  by  Chief  Justice  Spencer 
and  Judge  Wood  worth,  in  that  case,  by  incorporating  them 
into  the  Revised  Statutes.    R.  S.  part  3,  ch.  1,  tit.  2,  art.  2f 
sec.  38,  39,  and  revisor's  note  to  sec.  35,  as  originally  re- 
ported.) 

The  exception  to  the  master's  report  must  be  overruled, 
and  the  defendant  Pettit  must  pay  the  costs  of  the  original 
exceptions  and  the  subsequent  proceedings,  and  put  in  a 
further  and  perfect  answer  to  the  complainant's  bill  within 
twenty  days. 


♦Fulton  Bank  v.  Beach.  [*429] 

Inhere  a  party  comes  to  Chancery  to  avoid  a  usurious  contract,  he  must  con- 
sent to  pay  the  sum  actually  loaned,  with  interest,  or  the  court  will  not 
grant  him  any  relief.fl] 


[1]  This  rule  is  abrogated  in  New  York,  by  statute.  It  is,  by  this  enact- 
ment, no  longer  necessary  that  the  borrower  seeking  relief  or  discovery, 
should  pay  or  offer  to  pay  back  any  interest  or  principal  on  the  sum  loaned; 


489  CASES  IN  CHANCERY. 

16*9.         And  where  the  proofr  in  a  oause  are  regularly  closed,  the  court  will  not  open 
Fulton  Bank      tnem  *°  ena^e  ^e  defendant  to  re-examine  a  witness  in  order  to  establish 
v.  the  usury,  unless  he  agrees  to  pay  the  sum  actually  lent 

Beach.  80  the  court  will  not  allow  an  answer  to  be  amended  for  the  purpose  of  set- 
ting up  a  defence  of  usury,  unless  the  defendant  consents  to  pay  the 
amount  equitably  due. 

March  3d.  This  was  a  petition  on  the  part  of  the  defendants  for  leave 

to  open  the  proof  and  re-examine  one  of  the  complainants1 
witnesses,  upon  the  ground  that  new  facts  had  been  dis- 
covered on  his  cross-examination  in  a  court  of  law,  since 
the  testimony  in  the  suit  was  closed.  The  defence  was 
'      usury. 

J.  Hoyt,  for  the  complainants,  insisted  that  the  new  facts 
which  were  now  attempted  to  be  proved,  would  not  sup- 
port the  particular  defence  set  up  in  the  answer;  and  that 
the  court  ought  not  to  aid  a  defence  of  usury. 

D.  Buel,  jun.}  for  the  petitioners,  in  answer  to  a  sugges- 
tion from  the  court,  stated  that  he  was  not  authorized  to 
waive  the  defence  of  usury  as  to  the  sum  actually  loaned 

The  Chancellor: — Without  examining  the  question 
whether  the  new  facts  are  admissible  as  evidence,  under 
the  present  state  of  the  pleadings,  I  am  satified  the  other 
objection,  taken  by  the  complainants'  counsel,  is  fatal.  If 
a  party  seeks  equity  in  this  court,  he  must  do  equity.  If 
he  comes  here  to  obtain  a  discovery,  or  to  get  rid  of  a 
usurious  contract,  he  must  consent  to  pay  the  money  ac- 
tually lent,  with  legal  interest.    If  the  defendant  sets  up  a 

nor  can  a  court  of  equity  compel  him  to  do  so,  as  a  condition  of  granting  relief. 
See  2  R.  S.  (4th  ed.)  182,  sees.  8,  13;  Livingston  v.  Harris,  3  Paige,  628;  & 
C,  11  Wen.  329.  But  a  subsequent  mortgagee  is  not  a  borrower  within  the 
meaning  of  the  usury  laws,  so  as  to  authorize  him  to  file  a  bill  to  set  aside  a 
previous  security,  given  by  the  mortgagor,  on  the  ground  that  it  is  usurious, 
without  paying  or  offering  to  pay  the  sum  actually  due.  Ratford  v.  BirdsaU, 
8  Barb.  Ch.  640 ;  Rexford  v.  Widgcr,  2  Comst  131 ;  see  also  Hartson  v.  Dec 
enport,  2  Barb.  Ch,  77. 
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defence  of  usury,  either  in  this  court  or  at  law,  he  is  at       *M9. 
liberty  to  sustain  it  if  he  can  by  proof  in  the  usual  way.  Fulton  Bank 
But  if  he  neglects,  or  is  unable  to  do  that,  when  he  applies      Be^h 
to  this  court  to  aid  him  in  such  defence,  he  must  consent 
to  do  equity  before  this  court  will  afford  him  any  relief. 
The  proofs  in  this  cause  were  ^regularly  closed  more  than         [*430] 
six  months  since.    The  defence  of  usury  has  been  set  up  at 
law,  and  a  jury  have  decided  against  it    The  defendants 
now  ask  of  this  court  the  favor  to  re-examine  one  of  the 
witnesses,  to  enable  them  to  establish  the  usury ;  but  they 
decline  paying  the  sum  actually  loaned.    The  application 
must  therefore  be  refused.     This  is  not  a  new  principle 
here.      In  Hall  v.  Wood,  in  September,  1826,  ah  order 
taking  the  bill  pro  confesso  was  vacated  on  an  affidavit  of 
merits ;  but,  as  the  proceedings  on  the  part  of  Hall  had 
been  regular,  the  late  Chancellor  annexed  a  condition  to 
the  order  opening  the  default,  that  the  defendant  should 
not  interpose  the  statute  of  limitations  as  a  defence ;  which 
he  considered  would  not  be  conscientious  under  the  partic- 
ular circumstances  of  that  case. 

The  defendants  subsequently  applied  to  amend  their  an- 
swer for  the  purpose  of  setting  up  a  general  defence  of 
usury,  to  enable  them  to  establish  a  different  kind  of  usury 
from  that  set  up  in  their  former  answer.  The  motion  was 
argued  by 

S.  A.  Foot,  for  the  defendants: — He  contended  that  the 
application  now  was  to  enlarge  the  answer.  Usury  had  been 
set  up  therein  generally,  without  a  knowledge  of  the  par- 
ticular facts.  These  facts  have  since  been  discovered.  The 
draft  answer,  which  was  prepared  by  the  defendants'  coun- 
sel and  miscarried  in  the  post-office,  contained  substantially 
what  was  now  asked  to  incorporate  in  the  answer  by  way 
of  amendment.  Mistakes  in  pleading  should  always  be 
corrected  where  justice  will  be  administered  by  so  doing. 
Usury  is  a  meritorious  defence;  and  the  defendants  being 


4«0  CASES  IN  CHANCERY. 

1829-       sureties,  are  entitled  to  the  favor  of  the  court.    Where  the 
Fulton  Bank  defence  of  usury  goes  to  the  right,  it  is  always  favored. 
jj^       The  counsel  cited  Bowen  v.  Cross,  (4  John.  Ch.  R  375.) 

J.  Hoyt,  for  the  complainants : — Application  to  amend 
pleadings  are  not  granted  except  upon  terms ;  {Beekman  v. 
Waters,  3  John.  Ch.  R.  410;  Shepherd  v.  Merrill,  3  John. 
Ch.  E.  423;  Thorn  v.  Germand,  4  John.  Ch.  R  363; 
[*481]  *Bowen  v.  Gross,  4  John.  Ch.  R.  375.)  The  party  asking 
to  amend  his  answer,  must  satisfy  the  court  that  at  the  time 
of  putting  in  the  answer,  he  was  ignorant  of  the  facts  which 
he  seeks  to  insert  in  it  by  way  of  amendment ;  {Liggon  v. 
Smith,9*  Hen.  &  Munf.  407;  Const  v.  Barr,  2  Meriv.  57.) 
An  amendment  will  not  be  granted  where  there  has  been 
a  mere  mistake  of  law ;  {Pearce  v.  Orove,  3  Atk.  522 ;  S.  C, 
Ambler,  65.)  And  where  a  party  has  not  set  forth  his  de- 
fence, in  consequence  of  an  inability  to  do  it  with  precision 
he  cannot  amend;  {Tennant  v.  Wilsmore,  2  Anstr.  363.) 
An  amendment  must  be  moved  for,  the  first  opportunity, 
and  must  be  sworn  to.  It  must  also  be  served  upon  the 
opposite  party;  {Rodgers  v.  Rodgers,  ante  p.  424.)  The 
Court  of  Chancery  will  not  relieve  against  a  usurious  con- 
tract, unless  the  party  seeking  relief  does  equity  by  paying 
the  sum  actually  advanced ;  {Rodgers  v.  Raihbun,\  John. 
Ch.  R.  367;  Tupper  v.  Powell,  1  John.  Ch.  R  439 ;  Fa* 
ning  v.  Dunham,  5  John.  Ch.  R.  122.)  The  court  will  not, 
therefore,  upon  this  principle,  grant  the  amendment  moved 
for  by  the  defendants  in  this  case,  unless  they  consent  to 
pay  the  sum  equitably  due.  The  effect  of  the  amendment 
would  be  to  enforce  a  penalty  or  forfeiture ;  a  proceeding 
which  equity  never  aids ;  {Livingston  v.  Tbmpkins,  4  John. 
Ch.  R  431 ;  Mason  v.  Gardiner,  4  Bro.  C.  C.  436.)  It  is 
a  settled  rule,  that  if  a  defendant  mispleads  the  statute  of 
usury,  he  shall  be  bound  by  his  plea ;  {Parker  v.  Rochester, 
4  John.  Ch.  R  332  ;  Hamilton  v.  Boiden,  1  Mass.  Rep.  50.) 
In  Goffv.  PoppkiveU,  (2  Term.  Rep.  707,)  an  amendment 
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was  refused,  although  without  the  amendment  the  right  of       ****- 
action  would  be  gone.  Fulton  Bank 

Beach. 
The  Chancellor  : — When  this  case  was  before  me,  on 

the  petition  to  re-examine  Mark  Spencer  as  a  witness,  I  did 
not  examine  the  question  whether  the  new  facts  proposed  to 
be  proved  by  him  were  admissible  under  the  present  state 
of  the  pleadings.  That  question  was  distinctly  raised  and 
argued  on  that  occasion  by  the  complainants'  counsel ;  but 
as  I  was  *clearly  with  him  on  the  other  points,  I  did  not  con-  T*482] 
gider  it  necessary  to  look  farther.  The  defendants  being 
probably  satisfied  that  this  objection  was  well  taken,  not- 
withstanding their  appeal  to  the  Court  of  Errors  from  the 
decision  of  this  court  refusing  such  re-examination,  now  ask 
to  amend  their  answer  for  the  purpose  of  making  the  new 
evidence  material,  if  they  should  succeed  in  reversing  that 
decision.  The  application  at  this  time  appears  to  me  pre- 
mature and  unnecessary.  If  the  former  decision  of  this 
court  is  reversed,  it  necessarily  follows  that  th6  new  testi- 
mony ought  to  have  been  received,  and  was  proper  under 
the  pleadings  as  they  now  stand.  If  that  decision  is  af- 
firmed, the  witnesses  cannot  be  re-examined,  and  the  amend- 
ment would  be  useless.  As  the  case  now  stands,  it  is  res 
adjudicata  in  this  court,  that  the  rule  to  close  the  proofs  is 
pot  to  be  opened ;  and  while  an  appeal  from  that  decision 
is  pending,  this  court  ought  not  to  do  that  indirectly,  by  an 
amendment,  which  it  could  not  do  directly.  The  defend- 
ants should  hav6  dismissed  their  appeal  and  made  an  appli- 
cation here  to  amend  and  to  re-examine  the  witness  to  the 
new  matter,  or  should  have  waited  until  that  appeal  was 
determined.  But,  as  both  parties  have  requested  that  the 
question  may  be  decided  jiow,  I  shall  dispose  of  it  without 
waiting  for  the  decision  of  the  Court  of  Errors. 

The  former  application  was  denied  on  the  ground  that 
the  relief  prayed  for  in  the  petition  was  not  a  matter  of 
strict  right,  as  the  proceedings  on  the  part  of  the  complain- 
ants to  close  the  proofs  had  been  perfectly  regular.    The 
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IMP-       defendants,  therefore,  were  asking  a  fevor,  which  the  court* 

Mton  Bank  in  the  exercise  of  a  sound  discretion,  was  not  bound  to 

jjvjj       grant,  unless  they  would  also  do  equity  to  the  other  party. 

The  reasons  given  for  refusing  that  application   apply 

equally  to  this,  but  with  greater  force. 

The  power  of  the  court  to  allow  amendments,  in  father 
ance  of  justice,  at  anytime  before  a  final  decree,  is  unques- 
tionable. They  are  always  in  the  discretion  of  the  court; 
but  the  exercise  of  that  discretion  must  be  governed  by  those 
general  principles  of  equity  by  which  the  proceedings  in  this 
court  are  regulated.  One  of  those  principles  is  not  to  lend 
the  aid  of  the  court  to  enable  a  party  to  enforce  a  forfeiture, 
[*488]  *or  any  thing  in  the  nature  of  a  penalty  or  forfeiture. 
(Limngston  v.  Tompkins,  4  John.  Ch.  Kep.  415.)  If  a  party 
sues  in  a  court  of  law  upon  a  usurious  contract,  the  de- 
fendant has  a  right  to  set  up  the  legal  defence,  and  insist 
upon  the  forfeiture,  if  he  can  establish  the  facts.  But  if 
he  cannot  avail  himself  of  that  defence  without  the  aid  of 
a  court  of 'equity,  when  he  applies  for  equitable  relief,  he 
must  consent  to  waive  the  forfeiture,  and  pay  or  agree  to 
pay  the  amount  actually  due.  (Rogers  v.  Rathbone,  1  John. 
Ch.  Rep.  867 ;  Tupper  v.  Powel,  id.  489 ;  Fanning  v.  Dtmr 
ham,  5  John.  Ch.  Rep.  122.  And  the  same  rule  prevails 
when  he  applies  for  equitable  relief  to  a  court  of  law. 
(Fiizroy  v.  Gwillim,  1  Term  Rep.  158.)  It  makes  no  difr 
ference  that  a  suit  upon  the  usurious  contract  is  brought  in 
this  court  If  such  a  suit  is  brought  here  the  defendant 
may  set  up  the  usury  in  his  answer,  and  if  he  can  establish 
it  by  proofs  in  the  ordinary  way,  it  will  be  a  complete  bar 
to  the  suit  But  if  he  asks  for  the  interposition  of  the  ex- 
traordinary or  equitable  powers  of  this  court  to  aid  him  in 
such  defence,  he  must  consent  to  do  equity  before  he  can 
obtain  that  aid.  Thus  in  Mason  v.  Gardiner,  (4  Bro.  Ch* 
Cases,  436,)  where  a  suit  was  brought  in  Chancery,  upon 
securities  which  were  tainted  with  usury,  and  the  de- 
fendant filed  a  cross  bill  to  discover  the  usury,  it  was  held 
bad  on  demurrer,  because  he  did  not  offer  to  pay  the  sum 
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which  was  equitably  due.    So,  if  the  defendant  neglects  to       1829- 
set  up  the  defence  of  usury  in  his  answer,  whether  by  mis-  Fulton  Bank 
take  or  negligence  is  immaterial,  when  he  applies  to  the      ^± 
court  from  the  favor  to  amend  his  answer,  he  should  offer 
to  pay  the  amount  actually  due  with  legal  interest    But 
here  the  defendants  ask  the  court  to  permit  them  to  amend 
with  the  avowed  object  of  getting  rid  of  the  payment  of 
moneys  actually  loaned,  as  well  as  of  the  usurious  excess 
included  in  the  securities.    The  granting  of  such  an  appli- 
cation would  not  be  the  exercise  of  a  sound  legal  discre- 
tion, as  it  would  be  a  violation  of  the  settled  principles  of 
the  court    An  amendment  to  an  answer  which  has  been 
sworn  to  by  the  defendant  is  always  granted  with  extreme 
caution.    {Brown  v.  Gross,  4  John.  Ch.  Eep.  875.)    And  I 
am  not  aware  of  *any  case  in  which  such  an  amendment         [*484] 
has  been  allowed  after  the  witnesses  had  been  examined, 
and  the  proofs  in  the  cause  were  closed 

But  there  are  some  extraordinary  features  in  this  appli- 
cation which  show  the  danger  of  permitting  a  party  to  set 
up  a  new  defence  after  the  testimony  in  the  cause  has  been 
taken.  The  defendants  have  put  in  a  joint  answer,  in 
which  some  of  them  swear  positively  to,  and  the  others  as 
to  their  belief  in  a  state  of  facts  which  is  wholly  inconsist- 
ent with  the  facts  they  now  seek  to  avail  themselves  of 
under  the  amendment  asked.  They  do  not  pretend  there 
was  any  mistake  in  the  allegations  in  their  former  answer ; 
but  still  insist  those  allegations  are  true,  and  that  the  de- 
fence which  they  now  seek  to  establish  is  not  true  in  point 
of  fact.  Yet  as  the  complainant's  witness,  who  swears  in 
opposition  to  their  answer,  has  stated  those  matters,  they 
wish  to  amend  their  answer  so  as  to  avail  themselves  of 
them,  if  the  court  should  be  satisfied  their  present  answer 
is  incorrect  in  point  of  fact  To  avoid  the  difficulty  of 
swearing  to  a  defence  which  they  do  not  believe  to  be  true, 
they  propose,  in  their  supplemental  answer,  to  state  gener- 
ally, that  the  complainants'  demands  were  founded  upon  a 
usurious  consideration,  without  specifying  the  particulars. 
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1839.       I  think  the  senior  counsel  who  examined  and  amended  the 

Frith       original  answer,  was  right  in  leaving  out  this  allegation. 

lii^m    This  general  manner  of  setting  up  usury  is  certainly  not 

sufficient  in  a  court  of  law ;  and  I  know  of  no  rule  of 

equity  which  can  authorize  such  a  loose  method  of  stating 

a  defence  heTe.    (Smith  v.  Bruak,  8  John.  84;  Lawrerux  ▼. 

Knies,  10  John.  Rep.  140.) 

The  motion  must  be  denied  with  costs 


Frith  v.  Lawrence,  Administrator  of  Mactier. 

Where  an  offer  to  sell  is  made  to  a  distant  correspondent  by  letter,  and  he 
declines  the  offer,  he  cannot  afterwards  assent  to  it  so  as  to  make  it  a  valid 
purchase  without  a  subsequent  assent  of  the  other  party  also. 

If  he  accepts  the  offer  conditionally,  the  other  party  is  not  bound  unless  he 
consents  to  the  condition. 
[*485]  *An  offer  to  purchase  was  made  by  letter,  and  previous  to  the  receipt  of  the 

letter  by  the  other  party,  the  party  making  the  offer  died  insolvent.  The 
party  receiving  the  letter  consented  to  sell  on  the  terms  proposed,  and  sent 
an  answer  to  that  effect,  but  without  any  knowledge  on  his  part  of  the 
death  of  the  purchaser.  Held,  that  he  was  not  bound  by  such  acceptance 
of  the  offer,  and  that  the  title  to  the  property  was  not  changed. 

To  make  a  valid  contract,  it  is  not  only  necessary  that  the  minds  of  the  con- 
tracting parties  should  meet  on  the  subject  of  the  contract,  but  that  fact 
must  be  communicated  to  each  other. 

March  3d.  H.  Mactier  was  a  commission  merchant  in  New  York, 

and  died  about  the  10th  of  April,  1823.  The  complainant 
is  a  resident  at  Jacmel,  in  the  republic  of  Hayti.  He  filed 
his  bill  in  this  cause  against  the  administrators  of  Mactier, 
claiming  a  certain  shipment  of  brandy,  a  part  of  which  had 
been  sold  by  Mactier  in  his  life  time,  and  the  residue  by  the 
defendants.  He  also  claimed  a  specific  lien  upon  the  pro- 
ceeds of  the  sales  of  the  brandy,  and  the  proceeds  of  a  cer- 
tain letter  of  oredit  given  by  H.  Wylie,  or  certain  bills  of 
exchange  drawn  in  pursuance  thereof  to  pay  a  balance 
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due  to  him  from  the  estate  of  Mactier,  which  was  insolvent.  }8*& 
The  answer  of  the  defendants  being  put  in  issue  by  a  repli-  Frith 
cation,  an  order  was  entered  by  consent,  referring  it  to  a  t^^m*. 
master  to  examine  the  witnesses,  &c,  and  report  whether 
in  his  opinion  the  complainant  was  the  owner  of  any,  and 
what  part  of  the  shipment  of  brandy  at  the  time  of  the  sale 
of  any  such  part,  (whether  the  sale  was  made  by  the  intes- 
tate, or  by  his  administrators ;)  and  if  so,  whether  as  such 
oVner  he  had  a  lien  by  virtue  of  such  ownership,  on  the 
said,  brandy,  or  the  proceeds  thereof  in  the  hands  of  the 
defendants ;  and  also  whether  he  was  entitled  as  owner,  or 
as  having  any  special  claim  or  lien  on  the  proceeds  of  the 
letter  of  credit,  or  of  the  bills  of  exchange.  And  if  he 
should  be  of  opinion  that  the  complainant  was  entitled  as 
«  special  creditor,  or  had  a  specific  lien,  the  master  was 
further  directed  to  state  an  account,  and  report  the  amount 
due  to  him  as  such  special  creditor,  or  as  having  liens  on 
any  of  the  said  subject  matters.  In  such  case  he  was  also 
directed  to  report  the  amount  due  to  the  complainant  as  a 
common  creditor,  if  any  thing  was  due  him  in  that  charac- 
ter, beyond  the  amount  due  him  as  a  special  creditor.  And 
all  further  directions  were  reserved. 

*A  mass  of  evidence,  principally  documentary,  was  taken  [*486] 
before  the  master,  and  he  finally  reported  that  in  his  opinion 
the  complainant  was  not  the  owner  of  any  part  of  the  ship- 
ment of  brandy  at  the  time  it  was  sold,  and  had  no  lien  axuf 
any  part  thereof  or  on  the  proceeds  in  the  hands  of  the 
administrators.  He  also  reported  that  the  complainant  had 
no  special  claim  or  lien  on  the  proceeds  of  the  letter  of 
credit  of  H.  Wylie,  or  of  the  bills  of  exchange,  drawn  in 
pursuance  thereof  The  complainant  excepted  to  the  mas- 
ter's report,  and  the  cause  was  heard  on  those  exceptions 
before  the  late  Chancellor,  but  was  not  decided  by  him. 
One  of  the  administrators  having  died,  the  cause  was  con- 
tinued against  the  survivor,  and  again  brought  to  £  hearing 
on  the  exceptions  to  the  report. 
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18a*-  J.  Stevens  A  G.  Griffin,  for  complainant : — No  sale  was 

Frith  made  of  the  brandy  in  question  by  Frith  to  Mactier.  The 
Lawrence.  contract  never  passed  from  an  inchoate  to  a  consummated 
state.  Any  lurking  intention  to  sell  the  brandy  can  be  of 
no  moment.  The  testimony  shows  offers  and  negotiations 
only,  not  conclusion  of  minds.  The  acceptance  of  the  first 
proposition  of  Frith,  was  deferred  by  Mactier,  and  made  to 
depend  upon  a  condition.  The  second  offer  contained  in  a 
letter  to  Mactier  did  not  reach  this  country  until  after  his 
death,  and  therefore  could  not  be  binding  upon  Frith. 
(Anson  v.  Meyer,  6  East,  614 ;  Pow.  on  Con.  442.  A  party 
can  always  revoke  an  offer  until  he  has  received  notice  ol 
its  acceptance.  (McCulloch  v.  Eagle  Ins.  Co.,  1  Hick.  278. 
Adams  v.  Lindsett,  1  Barnwell  &  Aid.  681.)  Mactier  should 
in  a  reasonable  time  have  elected  to  accept  the  proposition 
of  Frith.  (Rob.  on  Frauds,  142  ;  Eliason  v.  Henshaw,  4 
Wheat.  225 ;  Cooke  v.  Oxky,  3  D.  &  E.  653.)  If  a  vendee 
becomes  insolvent  before  he  takes  possession  of  the  goods 
sold,  the  vendor  will  not  be  bound  by  the  contract  of  sale. 
(Gibson  v.  Bray,  8  Taunt.  76;  Wallace  v.  Breeds,  18  East, 
522 ;  Ward  v.  Feltan,  1  East,  508  ;  Haggerty  v.  Palmer^  6 
John.  Ch.  Rep.  437.)  The  lien  of  the  vendor  for  the  pur- 
chase-money is  not  lost,  nor  his  right  of  stoppage  in  transitu 
gone,  until  the  goods  come  into  the  actual  possession  of  the 
[*487]  %  *vendee.  (Litt  v.  Cowley,  7  Taunt.  169 ;  Whit  Law  of  liens, 
214;  Hanson  v.  Meyer,  6  East,  614;  Anthon.  N.  P.  165; 
Abbot  on  Ship.  864 ;  Long  on  Sales,  185 ;  Northey  &  Lewis 
v.  Field,  2  Esp.  Rep.  613,  614;  Palmer  v.  Hand,  13  John. 
Rep.  484 ;  Vernon  v.  Hankey,  2  T.  R.  113 ;  Godfrey  v. 
Furzo,  3  P.  Wms.  185 ;  5  T.  R  215,  230,  233-4 ;  French 
Com.  Code.  Art.  576,  p.  301.)  The  defendants  in  this  case 
had  no  right,  as  administrators,  to  divest  the  complainant 
of  his  right  of  stoppage  in  transitu,  their  intestate  having 
died  insolvent  before  the  arrival  of  the  goods.  Goods  in 
the  custom  house  are  in  the  custody  of  the  government  for 
the  benefit  of  the  consignor  or  unpaid  vendor,  and  the  right 
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of  stoppage  in  transitu  continues.  Courts  lean  in  favor  of  1829- 
liens.  (Qreen  v.  Farmer,  4  Burr.  2221,  per  Ld.  Mansfield ;  Frith 
Oarson  v.  Green,  1  John  Ch.  B.  308.)  Even  payment  of  jj^^^ 
part  of  the  purchase-money,  or  a  delivery  of  part  of  the 
goods  will  not  take  away  the  right  of  stoppage  in  transitu 
as  to  the  goods  not  delivered.  (Hodgson  v.  Loy,  7  T.  B.  436.) 
In  this  case  the  defendants  had  not  given  the  bond  for  the 
duties  to  entitle  them  to  the  possession  of  the  brandy. 
(Fiese  v.  Wray,  3  East,  93  ;  Mason  v.  Lickbarrow,  1  H.  BL 
867 ;  Howat  v.  Davis  &  Chalmers,  5  Munf  Vir.  B.  84 ; 
Parks  v.  Hall,  2  Pick.  B.  212.)  A  partner  has  the  same 
right  of  stoppage  in  transitu  as  a  sole  owner.  (Hughes  v. 
Kearney,  1  Schoale  &  Lefroy,  135 ;  Patten  v.  Thompson,  5 
Maule  &  Selw.  367.)  If  Mactier  had  a  joint  interest  with 
the  complainant  in  the  brandy,  the  complainant,  as  the  sur- 
viving partner,  had  the  exclusive  right  to  possession.  The 
defendants  are  liable  for  the  bills  of  exchange  drawn  by 
H.  Wylie,  in  fevor  of  Mactier. 

D.  S.  Jones  and  &  Boyd  for  the  defendants : — The  com- 
plainant was  never  liable  to  the  French  house  for  the 
brandy.  The  brandy  was  not  of  the  quality  ordered,  and 
Mactier  assumed  the  transaction,  such  as  it  was.  Frith 
might  therefore  have  disclaimed  it.  He,  by  letter,  desired 
Mactier  to  take  the  whole  speculation  to  himself;  and  Mac- 
tier,  in  effect,  assented.  Frith's  intention  to  accept  Mao- 
tier's  offers  was  clearly  shown  by  his  acts.  When  Mactier 
insured  the  "commissions  on  the  1st  of  March,  he  had  not  [*438] 
heard  whether  Frith  had  accepted  his  proposition;  and  he 
therefore  at  that  time  treated  the  brandy  as  joint  property. 
The  sale  of  the  brandy  to  Mactier  was  complete.  Mactier, 
if  he  had  lived,  would  have  been  legally  bound  by  his  pro- 
position after  the  receipt  of  Frith's  letter  of  the  7th  March. 
As  to  the  bills  of  exchange,  they  were  in  feet  owned  by 
Mactier,  and  Frith  was  not  responsible  to  him  for  their 
payment 
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lg2fr  The  Chancellor  : — The  counsel  for  the  complainant 

Frith  insist  that  he  is  entitled  to  relief  in  this  suit  as  a  common 
Lawrence  creditor,  if  he  has  no  specific  lien  on  the  funds  in  the  hands 
of  the  defendant.  That  question  does  not  properly  arise  at 
this  time.  It  was  not  made  a  ground  of  exception  to  the 
master's  report;  neither  was  he  authorized  to  report  the 
amount  due  to  the  complainant  as  a  common  creditor  under 
the  order  of  reference.  He  was  only  to  report  the  balance 
due  to  him  as  a  common  creditor,  if  it  was  ascertained  he 
had  a  specific  lien  as  to  part. 

On  a  careful  examination  of  the  testimony  and  the  corres- 
pondence produced  before  the  master,  I  agree  with  him 
that  the  complainant  had  no  specific  lien  upon  the  proceeds 
of  the  letter  of  credit  of  H.  Wylie.  That  appears  to  hare 
been  a  transaction  between  the  complainant  and  U.  Berg- 
eron &  Co.  on  the  one  hand,  and  between  them  and  Mac- 
tier  on  the  other.  The  protested  bills  had  been  remitted 
by  U.  Bergeron  &  Co.  to  Mactier  on  account  By  an  agree- 
ment  between  Frith  and  the  drawers,  he  had  become  re- 
sponsible to  see  them  paid.  But  they  did  not  belong  to 
Mactier,  and  he  had  no  claim  upon  Frith,  in  consequence 
of  the  agreement  entered  into  before  the  civil  tribunal  at 
Jacmel.  The  complainant  by  that  agreement  was  bound 
to  see  the  protested  bill,  with  all  costs  and  charges  thereon, 
discharged ;  and  as  U.  Bergeron  &  Co.  wanted  the  funds 
in  the  hands  of  Mactier  to  meet  his  advances,  the  com- 
plainant procured  the  letter  of  credit  to  enable  Mactier  to 
realise  the  amount;  but  the  latter  had  not  discharged  his 
claim  against  U.  Bergeron  k  Co.  or  agreed  to  look  to  Frith 
for  payment.  The  administrators,  therefore,  had  a  perfect 
right  to  use  the  letter  of  credit  to  satisfy  the  amount  due 
[ *4891  from  that  firm,  and  were  not  bound  to  *ofiset  their  claim 
against  the  debt  due  from  the  estate  to  Frith. 

As  to  the  overdrawing,  it  can  be  of  no  importance  in 
this  case,  except  so  far  as  it  may  affect  the  question  of 
costs.    I  think  under  the  circumstances  the  legal  claim  to 
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that  small  balance  must  belong  either  to  H.  Wylie,  U.  Ber-       *•*»» 
geron  k  Oo.y  or  the  house  in  England  on  which  the  drafts       Frith 
were  made.    If  the  administrators  were  authorized  to  draw    i^^Jj^ 
to  that  amount,  the  surplus  was  properly  placed  to  the  credit 
of  TJ.  Bergeron  k  Co.,  on  whose  account  they  received  the 
authorization.    If  they  drew  beyond  the  authority  con- 
tained in  the  letter  of  credit,  Frith  was  not  responsible  to 
H.  Wylie  for  the  surplus.    So  ftur  as  respects  the  com- 
plainant, this  overdrawing  cannot  be  distinguished  from 
the  original  bill  transaction ;  and  if  Frith  is  liable  for  the 
whole  amount  to  H.  Wylie,  he  must  look  to  U.  Bergeron 
k  Co.  for  his  indemnity,  as  the  administrators  were  only 
their  agents  in  procuring  payment  of  the  protested  bills, 
and  have  paid  over  the  surplus  to  the  principals. 

The  material  and  important  question  in  this  cause  relates 
to  the  shipment  of  brandy,  which  I  will  now  consider.  On 
looking  into  the  testimony  on  this  subject,  and  the  corres- 
pondence between  Frith  and  Mactier,  I  am  satisfied  the 
complainant  never  was  the  sole  owner.  But  if  he  did  not 
make  a  valid  sale  of  his  interest  in  that  adventure  previous 
to  the  death  of  Mactier,  he  has  a  specific  lien  upon  the  pro- 
ceeds of  the  fifty  pipes  which  were  afterwards  sold  by  the 
administrators,  and  the  proceeds  of  the  notes  received  on 
the  sale  of  the  first  150  pipes,  which  had  not  been  collected 
or  negotiated  previous  to  Mactier's  death.  I  have  no  doubt 
the  original  transaction  was  substantially  as  stated  in  the 
answer  of  the  administrators.  The  parties  undertook  an 
adventure  in  which  they  were  to  be  equal  sharers  in  profit 
and  loss.  A  cargo  of  brandy  was  to  be  purchased  in  France 
on  the  credit  of  Frith,  and  consigned  to  Mactier  at  New 
York.  On  its  arrival  there,  he  was  to  sell  it  and  remit  the 
invoice  cost  in  provisions  consigned  to  Frith  at  Jacmel ; 
from  the  sale  of  which  the  latter  was  to  raise  funds  to  fur- 
nish a  shipment  of  coffee  to  his  correspondent  in  France, 
to  pay  the  original  cost  of  the  *brandy.  Under  this  agree-  [*440] 
ment,  it  would  be  immaterial  whether  Mactier  charged  a 
selling  commission  on  the  brandy  or  not    If  he  charged  a 
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1829.  commission,  it  would  have  been  countervailed  by  a  similar 
Frith  charge  on  the  sale  of  the  provisions  by  Frith  in  the  West 
_  y-  Indies ;  but  neither  could  be  entitled  to  a  del  credere  com- 
mission, as  the  sales  would  be  at  the  risk  of  both.  In  pur* 
suance  of  this  agreement,  on  the  5th  of  September,  1822, 
while  the  complainant  was  on  a  visit  to  New  York,  he 
gave  an  order  on  Firebrace,  Davidson  &  Co.,  of  Havre,  for 
the  shipment  of  200  pipes  of  brandy,  to  be  consigned  to 
Mactier ;  but  on  his  return  to  Hayti,  he  came  to  the  con- 
clusion to  give  up  the  adventure  to  Mactier,  if  the  latter 
would  consent  to  take  it  off  his  hands.  Accordingly,  on 
the  24th  of  December,  he  wrote  to  Mactier  proposing  that 
he  should  take  the  adventure  solely  to  his  own  account, 
holding  the  value  to  cover  the  transaction  to  the  complain- 
ant's account  in  New  York.  If  this  proposition  had  been 
directly  and  explicitly  accepted  by  Mactier,  there  could  be 
no  doubt  as  to  the  proceeds  of  the  150  pipes  sold  before  his 
death.  But  it  might  be  necessary  to  examine  the  question 
so  much  discussed  on  the  argument,  as  to  the  right  of 
Frith  to  stop  in  transitu  the  fifty  pipes  which  remained  in 
the  public  store,  and  which  had  not  come  to  Mactier's 
hands,  and  the  liquidated  duties  on  which  had  not  been  se- 
cured at  the  time  of  his  death.  Having  arrived  at  the  con- 
clusion that  Mactier  did  not,  in  his  answer  of  the  17th  of 
January,  1823,  intend  to  accept  of  that  offer,  and  that  it 
was  not  afterwards  binding  on  Frith,  I  do  not  consider  it 
necessary  to  express  any  opinion  on  the  question  as  to  his 
specific  lien  on  the  proceeds  of  the  fifty  pipes  only. 

In  Mactier's  answer  to  the  proposition  of  the  24th  of 
December,  he  says  the  original  adventure  had  from  the 
first  been  a  favorite  speculation,  and  still  promised  a  favora- 
ble result,  and  he  was  desirous  it  should  go  on  in  the  way 
first  proposed ;  but  as  Frith  had  expressed  a  wish  that  he 
should  take  the  same  on  his  own  account,  he  should  delay 
coming  to  any  conclusion  till  he  again  heard  from  the  com- 
plainant. If  he  had  stopped  there,  the  answer  could  only 
have  admitted  of  one  construction;  but  he  adds:  "The 


V. 

Lawrence. 
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prospect  of  a  war  between  *France  and  Spain  may  defeat       1M*« 
the  object  of  this  speculation,  as  far  as  relates  to  the       Frith 
shipment  of  provisions  hence  to  Hayti  to  be  invested  in 
coffee  to  be  sent  to  France  in  French  vessels,  in  which  case 
I  will  at  once  decide  to  take  the  adventure  to  my  own 
account." 

The  defendants'  counsel  insist  that  this  was  a  conditional 
acceptance  of  the  offer  of  Frith ;  and  as  he  did  not  dissent 
from  it,  both  parties  were  bound  by  it  as  soon  as  it  was  as- 
certained there  was  such  a  prospect  of  war  between  France 
and  Spain,  as  to  render  it  unsafe  to  go  on  with  the  original 
adventure.  (Whatever  might  have  been  the  intention  of 
Mactier,  it  was  not  such  an  acceptance  of  the  offer  of  the 
24th  of  December  as  to  make  that  offer  binding  on  Frith. 
And  Mactier  having  declined  to  accept  the  adventure  as 
proposed,  he  couj^^wt  by  any  subsequent  assent  to  the 
original  offer  made  xWalid  contract  for  the  purchase  of  the 
interest  of  Frith  in  the  brandy.  It  is  evident  this  condi- 
tional acceptance  of  the  offer  was  never  acted  on,  or  as- 
sented to  by  Frith.  For  as  late  as  the  28th  of  March,  in- 
stead of  assenting  to  a  conditional  sale,  he  again  renews 
the  original  offer  of  the  24th  of  December,  which  was  for 
an  absolute  sale. 

Mactier.  did  not  consider  himself  the  absolute  or  proba- 
ble owner  of  the  brandy  on  the  first  of  March,  or  he  would 
not  have  insured  the  commissions  he  expected  to  receive 
on  the  sale.  On  the  13th  of  March,  when  he  considered 
war  between  France  and  Spain  as  inevitable,  he  says 
nothing  more  on  the  subject  of  taking  the  speculation  to 
himself  but  speaks  of  the  brandy  as  a  matter  in  which  they 
were  jointly  concerned.  He  says  the  offices  refuse  to  in- 
sure on  French  vessels,  and  he  fears  the  delay  in  the  ship- 
ment of  the  brandy  will  operate  to  the  disadvantage  of  him- 
self and  Frith.  It  is  true,  the  vessel  arrived  safe  on  the  even- 
ing of  that  day,  and  soon  after  that  he  began  to  talk  with 
his  clerk,  and  consult  with  his  friends  as  to  the  propriety 
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1829.  or  expediency  of  taking  the  brandy  to  hknsel£  Bat  he 
PHth  did  not  make  up  his  mind  until  twelve  days  after  the  arri- 
Iwhsl— ,  Ta^  of  the  vessel ;  and  after  he  had  ascertained  the  value 
of  the  brandy  by  an  actual  sale  of  three-fourths  of  the 
shipment  Under  these  circumstances*  can  it  be  supposed 
if  any  disaster  had  happened  to  the  vessel  *whioh  was  not 
covered  or  fully  guarded  against  by  the  policy  effected  in 
in  France,  or  the  brandy  had  come  to  a  bad  market,  he 
would  have  considered  himself  bound  by  the  indefinite 
and  vague  expressions  contained  in  his  letter  of  the  17th 
of  January. 

On  the  7th  of  March  Frith  acknowledged  the  letter  of 
the  17th  of  January,  but  said  nothing  about  the  brandy. 
This  communication  was  received  on  the  7th  of  April,  two 
or  three  days  before  M adder's  death.  Another  letter  was 
written  by  Frith  on  the  28th  of  MuA which  was  not  re- 
ceived until  long  afterwards.  In  tEs  he  repeated  the 
original  offer  contained  in  the  letter  of  the  24th  of  Decem- 
ber. As  this  letter  never  came  to  the  knowledge  of  Mae- 
tier,  and  could  not  have  reached  this  country  until  some 
time  after  his  death,  the  master  very  correctly  decided  that 
Frith  was  not  bound  by  the  offer  contained  therein.  But 
as  Frith  there  states  that  he  intended  to  have  made  the 
same  offer  in  the  letter  of  the  7th  of  March,  which  Mactier 
did  receive,  the  Master  considers  it  evidence  of  a  men- 
tal assent  to  the  conditional  acceptance  of  the  offer  of  the 
24th  of  December ;  and  that  the  letter  of  the  7th  of  Maroh 
is  to  be  taken  as  if  it  contained  a  renewal  of  the  proposition 
of  the  24th  of  December.  If  the  mental  assent  of  Frith 
was  alone  sufficient  to  close  the  bargain,  so  as  to  make  it 
binding  on  both  parties,  without  any  expression  of  such 
assent,  I  should  not  consider  the  expression  in  the  letter  of 
the  28th  of  March  as  evidence  of  that  mental  assent,  but 
the  contrary ;  because  the  offer  in  those  letters  is  not  the 
same  contract  as  that  contained  in  the  letter  of  the  17th  of 
4      January,  but  materially  different.    The  first  is  an  absolute 
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sale,  to  take  effect  immediately ;  the  other  is  conditional,  to  1W9. 
take  place  on  a  contingency,  leaving  Frith  responsible  for  Frith 
one-half  of  all  risks  in  the  mean  time.  Lawrence. 

The  letter  of  the  28th  of  March  is  undoubtedly  evidence 
that  on  the  7th  of  that  month  Frith  wished  to  renew  his 
offer  to  sell.  To  make  a  valid  contract  it  is  not  only  neces- 
sary that  the  minds  of  the  contracting  parties  should  meet 
on  the  subject  of  the  contract,  but  they  must  communicate 
that  fact  to  each  other,  so  that  both  parties  may  know  that 
their  minds  do  meet.  Why  did  the  master  decide  that  the 
letters  of  the  *25th  and  28th  of  March  did  not  of  themselves  [*443] 
make  a  valid  contract?  Both  minds  met  on  the  same 
point  on  the  28th  of  March,  when  the  letter  of  Frith  was 
written,  and  the  invoice  price  of  the  brandy  was  credited 
to  him  by  Mactier.  But  as  the  latter  never  heard  of  the 
letter,  and  the  former  never  heard  of  the  entry  until  after 
the  death  of  Mactier,  there  was  no  contract  made  which 
was  binding  on  either.  If  the  master  had  applied  this  same 
principle  to  the  mental  assent  of  Frith  at  the  time  he  wrote 
the  letter  of  the  7th  of  March,  he  would  have  found  it 
equally  fatal  to  the  supposed  bargain,  founded  on  the  offer 
intended  to  have  been  inserted  therein.  As  Mactier  never 
knew  such  an  offer  was  intended  to  have  been  made,  it  is 
the  same  as  if  the  offer  had  been  inserted,  but  the  letter 
had  never  reached  him.  He  could  not  assent  to  an  offer 
which  he  never  heard  of,  and  consequently  there  was  no 
bargain.  [1] 

Having  arrived  at  the  conclusion  that  Frith  did  not  in 
fact  sell  his  interest  in  the  adventure  to  Mactier,  as  survi- 
vor he  is  entitled  to  the  net  proceeds  of  the  brandy  so  far 

[1]  The  decision  of  the  Chancellor  in  this  case  is  overruled  in  Mactier  v. 
Frith,  6  Wen.  103.  There  held,  that  the  offer  to  sell  made  by  letter  was  an 
offer  standing  open  for  acceptance,  at  the  time  it  was  accepted,  and  the  con- 
tract was  then  consummated,  though  the  knowledge  of  the  concurrence  of 
wills,  when  the  acceptance  was  made,  was  not  known  to  the  party  who  wrote 
the  letter,  and  though  he  died  before  notice  of  the  acceptance,  by  answer  to 
the  letter  was  received,  but  after  the  time  of  acceptance. 


448  CASES  IN  CHANCERY. 

1829.       as  they  can  be  traced  and  identified.    He  has  a  specific  lien 
Miller       on  the  fifty  pipes  sold  by  the  administrators,  and  on  the 
Eeoeiv^ofthe  proceeds  of  the  notes  given  for  the  other  150  pipes  which 
Franklin  Bank  remained  uncollected  in  the  hands  of  Mactier  at  the  time 
of  his  death ;  or  on  so  much  thereof  as  is  necessary  to  sat- 
isfy the  balance  due  him  for  disbursements  on  account  of 
that  adventure.    The  report  must,  therefore,  be  referred 
back  to  the  master  to  be  corrected  accordingly.    And  the 
question  of  costs  on  these  exceptions,  and  all  other  quesp 
tions  are  to  be  reserved  until  the  coming  in  of  the  master's 
amended  report. 


[*444]        *In  the  Matter  of  the  Petition  of  Sylvanus  Miller 
v.  the  Receiver  of  the  Franklin  Bank. 

Demands,  in  reference  to  off-set,  are  considered  due  to  and  from  the  same 
persons,  in  the  same  right  where  the  plaintiff  may  sue  and  the  defendant 
be  sued  in  their  own  names,  without  specifying  any  representative  charac- 
ter, and  where  the  party  to  the  suit  has  a  lien  upon,  or  a  legal  right  to  the 
application  of  the  fund  when  collected. 

The  public  administrator  of  the  city  of  New  York  is  entitled  to  off-*et  against 
a  debt  due  from  him  to  a  bank,  a  demand  for  deposits  in  the  bank  whether 
made  in  his  own  name  or  as  public  administrator,  and  also  the  bills  of  the 
institution  in  his  hands. 

March  3d.  The  petitioner  stated  that  he  was  public  administrator  of 

the  city  of  New  York ;  that  he  had  an  account  in  the 
Franklin  Bank,  as  public  administrator;  that  he  always 
had  an  interest  personally  in  the  moneys  deposited  to  his 
credit  in  that  account,  and  frequently,  for  convenience  and 
safety,  deposited  money  to  that  account  which  did  not  be- 
long to  him  as  public  administrator;  that  on  the  morning 
on  which  the  bank  stopped  payment,  he  drew  out  from  the 
bank,  on  his  account  as  public  administrator,  $1,150  in 
bills,  which  he  had  in  his  hands  at  the  time  the  injunction 
was  served,  leaving  a  considerable  sum  still  due  to  him  on 
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that  account  with  the  bank.    At  the  same  time  the  bank       18*9- 
had  a  demand  against  the  petitioner,  which  was  secured       Miller 
upon  real  estate ;  that  he  was  willing  to  pay  the  balance  Becker  of  the 
due  from  him,  after  deducting  the  balance  due  to  him  on  Franklin  Bank 
the  account,  and  the  bills  which  he  then  held ;  and  that 
the  receiver  had  consented  to  refer  the  question  as  to  his 
right  of  off-set  to  the  decision  of  the  court    The  receiver 
put  in  an  answer  to  the  petition  on  oath,  in  which  the  ma- 
terial allegations  in  the  petition  were  admitted,  and  sub- 
mitted the  whole  subject  to  the  decision  and  direction  of 
the  Chancellor. 

J.  Piatt  for  Ihe  petitioner. 

m 

S.  A.  Foot  and  W.  Kent  for  the  receiver 

♦The  Chancellor  : — The  legal  and  equitable  rights  of  [*445] 
the  petitioner  remain  as  they  did  at  the  time  the  injunction 
was  served  on  the  officers  of  the  bank.  No  payments  which 
he  has  made  as  public  administrator  out  of  his  own  moneys  v 
since  that  time  can  give  him  the  right  of  set-off;  and  if  such 
right  then  existed,  it  was  not  divested  by  the  appointment 
of  the  receiver.  The  question  then  arises,  whether  the  bills 
of  the  bank  in  his  hands,  and  the  moneys  deposited  to  his 
credit  as  public  administrator,  at  the  time  the  bank  stopped 
payment,  could  have  been  off  set  either  at  law  or  in  equity, 
against  the  demand  due  the  bank,  if  it  had  continued  to  do 
business. 

It  is  undoubtedly  a  general  rule  that  demands  to  be  off 
set  at  law,  must  be  due  to  or  from  the  same  persons,  and  in 
the  same  right.  But  they  are  considered  due  in  the  same 
right  where  the  plaintiff  may  sue,  and  the  defendant  may  be 
sued,  in  their  own  names,  without  setting  out  or  specifying 
any  representative  character,  and  where  the  party  to  the 
suit  has  a  lien  upon,  or  a  legal  right  to  the  application  or 
distribution  of  the  fund  when  collected.  Thus,  a  surviving 
partner  is,  in  equity,  only  a  trustee  for  himself  and  the  re- 
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7m'_   presentatives  of  the  deceased  partner.    Yet  he  may  sue  <* 
MOter      be  sued  in  his  own  name,  and  debts  due  to  or  from  him  m 
Beoeiverof  the  his  own  right  may  be  off  set  against  debts  due  to  or  from 
ftaoklin  fiwk  ]um  as  surviving  partner.     {Slipper  v.  Stidstom,  6  Durn£ 
&  East,  498 ;  French  v.  Andrade,  6  id.  682.)    And  in  Ship 
man  v.  Thompson,  (Willes*  Rep.  103,)  it  was  held,  that  an 
executrix  might  recover  in  her  own  name  for  moneys  re- 
ceived to  her  use  as  executrix. 

But  this  is  a  much  stronger  case.    The  petitioner  does 
not  administer  by  virtue  of  his  office  as  public  administrator, 
but  by  virtue  of  a  regular  letter  granted  to  him  as  admin- 
istrator of  the  estate  in  each  particular  case.   He  cannot  sue 
or  be  sued  as  public  administrator;  but  suits  in  his  repre- 
sentative capacity  are  brought  by  or  against  him  as  the  ad- 
ministrator of  the  particular  estate  to  which  such  suit  re- 
lates.   If  a  suit  was  brought  for  this  deposit  in  his  name  oi 
public  administrator,  the  addition  would  only  be  descrip- 
[*446]        tive  0f  the  person,  *but  would  not  alter  the  rights  of  either 
party  to  the  suit    There  was  no  law  directing  or  author- 
izing the  public  administrator  to  deposit  moneys  in  the 
bank.[l]    As  between  him  and  the  bank,  he  stands  in  the 
same  situation  that  an  attorney  or  solicitor  would,  who  had 
deposited  in  the  bank  for  safe  keeping  the  moneys  col- 
lected for  different  clients,  in  one  general  account,  in  his 
name  as  attorney  or  solicitor,  to  be  drawn  out  on  his  own 
checks  when  called  for.    In  neither  case  could  the  bank 
object  to  pay  the  money  to  the  depositor,  or  to  allow  it  to 
be  off  set  against  a  demand  in  favor  of  the  bank,  unless 
they  had  notice  from  the  persons  having  an  equitable  claim 
thereon  not  to  pay  it.    Neither  would  the  right  of  offset 
depend  upon  the  question  whether  the  depositor  was  per- 
sonally liable,  in  case  of  loss  by  the  failure  of  the  bank.  It 
is  the  duty  of  the  petitioner,  whether  he  is  personally  liable 
for  the  loss  or  not,  to  do  every  thing  in  his  power  to  protect 

[1]  A  Uw  has  since  been  enacted  on  this  subject    See  2  B.  a  (4th  ed.) 
809,  sec.  36. 
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•the  rights  of  those  who  may  be  interested  in  different  por- 
tions of  the  moneys  deposited ;  and  if  he  had  a  legal  right  Afthw 
of  off-set  against  the  debt  due  from  him  to  the  institution, 
he  must  stand  in  the  same  situation  here  as  he  did  before 
the  appointment  of  the  receiver.  The  equities  of  all  credi- 
tors of  the  institution  being  equal,  the  legal  right  must 
prevail 

I  shall  therefore  direct  the  Teceiver  to  allow  the  petitioner 
to  set  off  against  the  debt  due  from  him  to  the  bank  the 
balance  standing  to  his  credit  on  the  books  of  the  institu- 
tion at  the  time  it  stopped  payment,  either  in  his  own  name 
or  as  public  administrator;  and  also  the  bills  of  the  bank 
held  by  him  at  that  time,  provided  the  receiver  is  satisfied 
the  petitioner  is  still  the  owner  of  the  certificate  given  for 
those  bills. 


*Arthub  and  Weight  v.  Case  and  Harwood.  [*447] 

As  a  general  rule,  persons  who  own  lands  on  the  different  sides  of  a  private 
stream,  hold  to  the  middle  of  the  stream. 

And  where  hydraulic  workB  are  erected  on  both  banks,  the  owners  of  the 
works  are  each  entitled  to  an  equal  share  of  the  water.  If  the  owner  of 
the  mills  on  either  side  attempts  to  deprive  the  other  of  the  use  of  his 
share  of  the  water,  of  which  he  has  been  in  the  quiet  enjoyment,  and  thus 
to  destroy  his  mills,  a  preliminary  injunction  will  be  granted,  as  the  injury 
might  be  irreparable. 

The  complainants  are  the  owners  of  certain  mills  and  March  3d. 
mill  privileges  on  the  lower  falls  at  Ticonderoga,  on  the 
north  side  of  the  outlet  of  Lake  George ;  and  the  defend- 
ants own  mills  and  mill  privileges  on  the  south  side  of  the 
same  stream.  There  is  an  island  in  the  middle  of  the  out- 
let, and  the  main  current  of  the  stream  naturally  runs  on 
the  north  side  of  the  island.  A  dam  is  at  present  extended 
from  the  island  to  the  south  shore,  on  which  the  defend- 
ants' mills  are  situate ;  and  a  similar  dam  runs  from  the 
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1839.  island  to  the  north  shore,  by  means  of  which  the  complain- 
Arthur  a11*8'  mills  are  supplied  with  water.  In  dry  seasons  there 
is  not  sufficient  water  in  the  stream  to  supply  all  the  milk 
The  defendants  claiming  a  right  to  have  their  mills  first 
supplied,  commenced  building  a  dam  from  the  island  to 
strike  the  north  shore  some  distance  above  the  present 
dam,  the  effect  of  which  would  be  to  deprive  the  complain- 
ants' mills  of  water  in  the  dry  seasons,  and  turn  the  whole 
stream  to  the  south  of  the  island.  The  complainants  ob- 
tained an  injunction  to  restrain  the  defendants  from  build- 
ing this  new  dam ;  and  on  the  coming  in  of  the  answer,  a 
motion  was  made  to  dissolve  the  injunction. 

J.  King  and  A.  Van  Veckten  for  the  motion. 

John  V.  Henry  for  the  complainants. 

r*4481  *The  Chancellor: — There  is  no  doubt  of  the  jurisdic- 

tion of  the  court  in  this  case,  as  the  new  dam  would  in  a 
great  measure  destroy  the  complainants'  valuable  mills 
which  have  been  in  operation  many  years.  The  regulation 
of  the  use  of  water  upon  the  different  sides  of  a  stream  for 
hydraulic  purposes,  is  so  essential  to  the  manufacturing  in- 
terests of  our  country,  and  in  fact  to  every  branch  of  do- 
mestic industry,  that  it  would  be  deplorable  if  any  of  these 
important  establishments  could  be  destroyed  by  any  indi- 
vidual, or  combination  of  persons,  and  the  owners  left  to 
seek  an  uncertain  remedy  by  an  action  for  damages  in  a 
court  of  law. 

It  is  a  general  principle  that  persons  owning  lands  on 
the  different  sides  of  a  private  stream  hold  to  the  centre 
thereof,  or  to  the  middle  of  the  water.  Mc  parte  Jennings, 
6  Cowen,  518.)  And  where  hydraulic  works  are  erected 
on  both  banks,  if  there  is  not  sufficient  water  to  afford  a 
full  supply  for  all,  the  owner  on  each  side  is  entitled  to  an 
equal  share  of  the  water,  or  so  much  thereof  as  is  neces- 
sary for  his  mills,  if  less  than  a  moiety  is  sufficient    If  the 
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owner  of  the  mills  on  either  side  has  been  in  the  quiet  en-  lMfc 
joyment  of  the  water  privilege,  and  the  other  attempts  to  Arthur 
deprive  him  of  it,  and  thus  destroy  his  mills,  a  preliminary  Y* 
injunction  is  proper,  as  the  injury  might  be  irreparable. 
(Robinson  v.  Lord  Byron,  1  Bro.  Ch.  K.  688 ;  2  Coxe's  Cas. 
4 ;  S.  C,  Lane  v.  Newdegate,  10  Ves.  198.)  In  this  case,  the 
court  must  see  that  erecting  the  dam  by  the  defendants,  in 
the  manner  proposed,  will  entirely  cast  off  the  water  from 
the  complainants'  mills,  except  when  the  stream  is  so  high 
as  to  run  over  the  dam.  It,  therefore,  is  necessary  to  look 
into  the  answer  to  see  whether  the  defendants  have  the 
right,  or  whether  there  is  any  thing  to  take  this  case  out  of 
the  general  rule  as  to  the  use  of  the  water. 

Prior  to  July,  1793,  the  lands  on  the  north  side  of  the 
river  belonged  to  S.  Deal,  P.  Deal  ana  Jane  Nichol,  under 
whom  the  complainants  claim.  P.  Schuyler  owned  the 
lands  on  the  south  side,  and  also  either  owned  or  claimed 
the  lands  under  the  water  to  the  north  side  of  the  stream. 
George  Tremble  was  in  possession  of  the  premises  claimed 
by  Schuyler,  under  a  lease  from  him  for  twenty  one  years 
from  the  1st  of  May,  1788.  On  the  5th  of  July,  1798, 
Schuyler  sold  and  *conveyed  to  S.  and  P.  Deal  and  J.  Nichol  [*449] 
in  fee  a  part  of  the  land  under  the  water  of  the  river  or 
outlet  of  Lake  George  on  the  north  side,  and  extending 
about  to  the  centre  of  the  river,  and  embracing  the  whole 
or  a  great  portion  of  the  location  of  the  dam  intended  to 
be  erected  by  the  defendants;  saving  and  reserving  to  the 
grantor  and  his  heirs  and  assigns  a  right  to  butt  any  dam 
or  dams  on  both  sides  or  shores  of  the  river,  as  he  or  they 
might  think  proper ;  and  subject,  also,  to  the  lease  executed 
to  Tremble.  In  this  conveyance,  Schuyler  also  covenanted 
with  the  grantees  that  after  the  expiration  of  the  lease  to 
Tremble,  it  should  be  lawful  for  them,  or  their  heirs  or  as- 
signs, to  butt  any  dam  or  dams  on  both  sides  or  shores  of  the 
river ;  which  dam  or  dams,  and  the  river  or  waters  therein, 
might  nevertheless  be  used  and  occupied  by  the  grantor  and 
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M89-       his  heirs  and  assigns,  on  his  or  their  paying  such  proportion 
Arthur      of  the  expense  and  charges  of  erecting  such  dam  or  dams, 
q£^       and  keeping  the  same  in  repair,  as  should  be  adequate  to 
such  use  and  occupation. 

The  defendants  have  derived  title  under  Schuyler.  And 
under  the  reservation  contained  in  the  grant  from  him  to 
S.  and  P.  Deal  and  J.  Nichol,  they  claim  the  right  to  use 
so  much  of  the  water  of  the  river  as  may  be  necessary  for 
the  use  of  any  hydraulic  works  which  may  be  erected  by 
them  on  the  south  side,  although  it  should  take  the  whole, 
or  stop  it  from  flowing  to  the  complainants'  mills  in  time 
of  low  water.  On  a  careful  examination  of  the  provisions 
of  this  deed,  and  the  relative  situation  of  the  parties  at  the 
time  it  was  made,  I  am  satisfied  that  claim  cannot  be  sus- 
tained. The  right  to  butt  dams  on  the  lands  of  the  gran- 
tees on  the  north  bank  of  the  river  is  not  technically  cor- 
rect as  a  reservation,  because  it  was  no  part  of  the  thing 
granted.  It  must  be  construed  in  the  same  manner  as 
though  the  deed  was  executed  by  the  grantees  and  this 
was  inserted  as  a  covenant  on  their  part  Before  the  exe- 
cution of  that  deed,  neither  party  had  a  right  to  butt  his 
dam  upon  the  lands  of  the  other  on  the  opposite  side  of  the 
stream;  but  for  the  accommodation  of  each,  a  reciprocal 
right  was  intended  to  be  given.  There  is  nothing  in  the 
deed  from  which  a  reservation  of  more  than  a  moiety  of  the 
[*460]  water  can  be  inferred,  and  the  grant  must  *always  be  con- 
strued most  strongly  against  the  grantor.  From  the  then 
situation  of  the  country,  it  was  not  probably  contemplated 
by  either  that  thefe  ever  would  be  a  deficiency  of  water. 
The  parties  are  Entitled  to  participate  equally  in  the  use  oi 
the  water ;  and  if  either  draws  more  than  a  fair  proportion, 
or  if  it  is  necessary  to  excavate  in  the  bed  of  the  river  to 
give  the  defendants  a  due  proportion,  the  manner  of  exer- 
cising  the  right,  and  the  extent  and  nature  of  the  excava- 
tion, must  be  settled  under  the  direction  of  the  court,  on 
the  report  of  a  master,  or  in  the  mode  adopted  by  the 
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Master  of  the  Rolls  in  Martin  v.  Stiles  k  Sherman,  (Morsel.       *M»- 
Rep.  144.) 

The  motion  to  dissolve  the  injunction  is  denied,  with 
costs. 


*. 


Suffers  v.  Johnson  and  Peterson. 

After  a  decree  for  the  foreclosure  and  sale  of  mortgaged  premises,  the  court 
will  control  and  regulate  the  proceedings  and  manner  of  sale,  so  that  no 
injustice  shall  be  done  to  either  party. 

Where  mortgaged  premises  are  an  inadequate  security  for  the  debt,  and  the 
mortgagor  is  irresponsible,  the  court,  although  the  entire  mortgaged  debt 
is  not  due,  will  order  the  whole  of  the  premises  to  be  sold,  or  so  much  as  is 
necessary  to  pay  the  whole  debt  and  costs,  unless  the  defendant  pays  to 
the  complainant  the  sum  which  will  become  due  before  the  sale,  or  gives 
ample  security  for  payment  of  the  residue,  when  it  becomes  due. 

Mortgaged  premises  should  be  sold  either  together  or  in  parcels,  as  will  be 
best  calculated  to  produce  the  highest  sum. 

This  was  a  bill  of  foreclosure.  At  the  last  term  of  this  March  17th. 
court  a  regular  decree  was  entered  in  this  cause,  referring 
it  to  a  master  to  compute  the  amount  due  to  the  complain- 
ant on  his  bond  and  mortgage,  and  for  a  sale  of  the  prem- 
ises on  the  coming  in  and  confirmation  of  the  master's  re- 
port. W.  S.  Johnson,  who  had  appeared  in  the  cause,  had 
regular  notice  of  the  proceedings  before  the  master,  and  the 
report  was  confirmed.  He  afterwards  presented  his  peti- 
tion, setting  forth  that  only  a  part  of  the  mortgage  money 
had  become  due ;  that  he  was  the  purchaser  of  the  mart* 
gaged  premises,  which  were  so  situated  that  they  might  be 
sold  in  parcels.  And  he  prayed  that  only  so  much  of  the 
premises  might  be  sold  *as  would  be  sufficient  to  pay  the  [*461"1 
amount  now  due,  with  costs. 

The  application  was  opposed  on  affidavit,  showing  that 
the  premises  were  insufficient  to  pay  the  whole  amount  of 
the  mortgage ;  that  the  defendants  had  committed  waste 
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l***-       thereon;  and  that  the  property  would  sell  for  a  higher  sum 
Soffem      if  sold  together. 


Johnson. 


W.  A.  Seeley,  for  the  complainant 

&  M.  Fitch,  for  the  defendant  Johnson. 

The  Chancellor  : — In  cases  of  mortgage  sales,  this 
court  will  control  and  regulate  the  proceedings  so  that  no 
injustice  shall  be  done  to  either  party.  And  the  court  may 
order  the  whole  or  a  part  of  the  mortgaged  premises  to  be 
sold,  as  shall  be  most  conducive  to  that  end.  It  is  not  a 
matter  of  course  to  order  the  whole  property  to  be  sold 
where  only  part  of  the  mortgage  money  is  due;  but  it  may 
frequently  be  necessary,  to  prevent  injustice.  If  the  person 
in  possession  is  not  responsible  for  the  debt,  and  the  prem- 
ises are  not  a  sufficient  security,  the  sale  of  two-thirds  of 
the  property  might  be  necessary  to  pay  a  moiety  of  the  debt 
which  had  fallen  due.  And  the  defendant  would  retain 
possession  of  the  residue  of  the  property  and  put  the  rents 
and  profits  in  his  own  pocket  until  the  other  instalments 
fell  due,  leaving  the  complainant  remediless  as  to  a  great 
part  of  the  remainder  of  his  debt.  In  such  cases,  the  whole 
of  the  premises,  or  so  much  as  is  necessary  to  pay  the  whole 
debt  and  costs,  should  be  sold,  unless  the  defendants  choose 
to  pay  the  amount  of  the  instalment  which  is  due,  before 
the  sale,  or  will  give  security  that  the  residue  of  the  mort- 
gage money  shall  be  paid  when  it  falls  due.[l] 

In  Campbell  v.  Macomb,  (4  John.  Ch.  Rep.  584,)  all  the 
money  which  had  become  due  was  paid  before  the  applica- 
tion to  this  court  to  stay  the  proceedings. 

The  defendant  Johnson  may  have  an  order  directing  the 
master  not  to  proceed  and  sell,  if  the  amount  now  due  and 
the  costs  are  paid  before  the  day  of  sale,  or  to  sell  only  so 
much  of  the  property  as  will  satisfy  that  amount,  provided 

[1]  See  2  R.  a  (4th  ed.)  367,  358,  sect  69,  70,  71. 
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the  *defendants,  or  either  of  them,  give  to  the  complainant       18>9- 
sufficient  security,  to  be  approved  of  by  the  master,  that  the    Thompson 
sums  yet  to  fall  due  shall  be  paid.    But  as  the  proceedings 
on  the  part  of  the  complainant  have  been  perfectly  regular, 
the  defendant  Johnson  must  pay  the  costs  of  resisting  his 
application. 

It  is  the  duty  of  the  master  in  all  cases,  unless  otherwise 
specially  directed,  to  sell  the  premises  either  together,  or  in 
parcels,  as  he  shall  think  best  calculated  to  produce  com- 
petition and  enhance  the  value  on  the  sale. 


Thompson,  Executor,  &c.  v.  Graham  and  others. 

Where  a  suit  was  commenced  in  this  court  in  consequence  of  an  inequitable 
defence  interposed  to  a  suit  at  law  for  the  same  cause  of  action,  the  court 
refused  to  compel  the  complainant  to  elect  in  which  suit  he  would  proceed, 
as  long  as  no  attempt  was  made  to  prosecute  the  suit  at  law. 

H.  Bleeker,  for  the  defendants,  upon  an  affidavit  that  March  23d. 
the  complainant  had  brought  a  suit  at  law  for  the  same 
cause  of  action  for  which  this  suit  was  brought,  moved  that 
he  elect  in  which  cause  he  would  proceed,  and  that  he  pay 
the  defendants'  costs  in  the  other  cause. 

J.  Hoyt,  contra,  read  an  affidavit,  showing  that  the  suit 
at  law  was  first  commenced ;  that  the  defendants  interposed 
an  inequitable  defence  to  that  suit,  and  that  the  bill  in  this 
cause  was  filed  in  order  to  get  rid  of  that  inequitable  defence ; 
and  that  no  proceedings  have  been  since  had  in  the  suit  at 
law. 

The  Chancellor  : — There  is  no  ground  for  this  appli- 
cation. The  complainant  is  not  proceeding  in  both  courts 
at  the  same  time.  It  appears  from  his  bill  that  the  con* 
duct  of  the  defendants  has  driven  him  into  this  court;  and 
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*889-  since  that  time  he  has  taken  no  steps  at  law.  If  he  should 
attempt  to  proceed  at  law,  it  will  then  be  in  time  to  apply 
and  compel  him  to  elect.  He  has  been  compelled,  on  this 
application,  to  come  here  to  resist  an  improper  claim  for 
costs;  and  the  motion  must  be  denied  with  costs  to  be  paid 
by  the  defendants. 


[*458]  **DUFPY  AND  OTHERS  V.  BUCHANNAN  AJSTD  OTHERS. 

Where  a  person  was  entitled  to  a  share  of  the  personal  estate  of  an  intestate, 
and  the  agent  of  other  persons  entitled  also  to  portions  of  such  estate  had 
received  all  the  proceeds  of  the  same  and  remitted  the  whole  to  his  princi- 
pals, and  afterwards  there  came  into  his  hands  a  portion  of  the  proceeds  of 
the  real  estate  which  belonged  wholly  to  his  principals,  it  was  held  that 
such  person,  whose  share  of  the  personal  estate  had  been  so  paid  by  snch 
agent  to  his  principals,  had  an  equitable  claim  upon  the  proceeds  of  the 
real  estate  in  the  hands  of  the  agent  . 

The  agent  is  not  liable  for  the  payment  to  his  principals  of  the  share  of  the 
personal  estate  which  did  not  belong  to  them,  having  paid  the  same  with- 
out notice. 

The  remedy  of  the  person  entitled  to  the  share  of  the  personal  estate  so  paid 
by  mistake  to  the  principals,  is  against  such  principals  or  the  personal  re- 
presentatives of  the  intestate. 

March  fifth.  In  1820,  George  Duffy,  a  Tesident  at  Philadelphia,  be- 
ing possessed  of  real  and  personal  property  there,  died  in- 
testate and  without  issue,  leaving  his  widow  and  a  brother 
and  sister  of  the  full  blood,  and  one  brother  and  two,  sisters 
of  the  half  blood,  him  surviving.  Under  the  laws  of  Penn- 
sylvania, one-half  of  the  personal  property  belonged  to  the 
widow,  and  the  other  half  to  the  five  brothers  and  sisters 
in  equal  proportions;  and  the  real  estate  descended  to  the 
brother  and  sister  of  the  full  blood,  subject  to  the  widow's 
light  of  dower.  The  brothers  and  sisters  all  resided  in  Ire- 
land. Those  of  the  full  blood,  claiming  the  whole  of  the 
proceeds  of  the  real  and  personal  estate  except  the  widow's 
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share,  sent  a  power  of  attorney  to  the  defendant  Buchannan,       MS& 
the  British  consul  at  New.  York,  to  receive  and  transmit       Du% 
to  them  the  proceeds  of  the  property.    In  December,  1820t   Bu<*£inaiL 
he  received  $1,900  for  the  proceeds  of  the  personal  estate, 
which  he  remitted  to  them,  after  deducting  $100  as  a  com- 
pensation for  his  trouble  and  commissions.    In  July  there- 
after, he  received  $624  95  for  the  proceeds  of  the  real  es- 
tate ;  but  before  this  was  remitted,  he  had  notice  from  the 
brother  and  sisters  of  the  half  blood  of  their  claim,  and 
was  forbidden  to  pay  over  the  moneys  in  his  hands.    In 
February,  1824,  he  paid  to  Charles  Duffy,  the  brother  of 
*the  half  blood,  $888  87 ;   the  latter  indemnifying  him         [**54] 
against  the  claims  of  any  of  the  family  in  respect  of  the 
same ;  and  the  residue,  $236  08,  still  remains  in  the  hands 
of  Buchannan.    The  bill  was  filed  by  the  two  sisters  of  the 
half  blood  of  the  intestate;  it  was  taken  as  confessed 
against  the  brother  and  sister  of  the  full  blood,  and  the 
brother  of  the  half  blood ;  and  the  cause  was  heard  on 
pleadings  and  proofs  as  against  Buchannan. 

D.  Selden,  lor  complainants. 

#.  Brinckerhoff,  for  Buchannan. 

The  Chancellor: — The  consul  having  received  the 
proceeds  of  the  personal  estate  as  the  agent  of  the  brother 
and  sister  of  the  full  blood,  and  paid  it  over  to  his  princi- 
pals without  notice  of  the  claim  of  the  other  parties,  he  is 
not  liable  to  them  for  that  amount  Their  remedy  is  against 
the  principals  or  against  the  personal  representatives  of  the 
intestate  who  has  paid  over  the  money  to  the  wrong  par- 
ties. (2  Livermore,  261.)  But  the  principals  having  re- 
ceived more  than  their  share  of  the  personal  estate,  the 
brother  and  sisters  of  the  half  blood  had  an  equitable  claim 
upon  the  proceeds  of  the  real  estate  in  the  hands  of  the 
same  agent.  There  must  be  a  decree  that  the  defendant 
Charles  Duffy  refund  to  Buchannan  the  amount  received 
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1829-  by  him  over  and  above  one-third  of  the  $624  95 ;  and  that 
Van  Home  the  latter  pay  one-third  of  the  last-mentioned  sum  to  each 
q^  of  the  sister  of  the  half  blood,  and  the  brother  and  sisters 
of  the  half  blood  must  have  a  decree  against  the  brother 
and  sister  of  the  full  blood  severally,  for  the  payment  of 
the  residue  of  their  respective  shares  of  the  personal  estate, 
with  interest  thereon  from  the  time  it  was  received  by  their 
agent  As  it  does  not  appear  that  the  brother  and  sister  of 
the  full  blood  had  been  applied  to  for  the  payment  before 
this  suit  was  commenced,  neither  they  or  Buchannan  are 
to  be  charged  with  the  complainant's  costs.  But  Buchan- 
nan must  have  a  decree  over  against  his  principals  for  the 
costs  to  which  he  has  been  subjected  by  their  mistake 


[*466]  *Van  Horne  v.  Chain. — Chain  v.  Van  Horne. 

• 

Covenants  of  warranty  and  to  convey  contained  in  a  lease  of  real  estate,  ran 
with  the  land,  and  are  binding  upon  the  heirs  and  assignees  of  the  lew*. 

A  subsequent  purchase  by  the  lessor  of  an  outstanding  claim  against  the 
premises  will  enure  to  the  benefit  of  the  leasee  by  virtue  of  the  covenant 
of  warranty. 

The  same  result  follows  where  the  purchase  is  made  by  an  assignee  of  the 
reversion. 
#  An  assignee  of  an  undivided  moiety  of  leasehold  premises,  can  maintain  an 

action  in  his  own  name  upon  a  covenant  of  warranty  contained  in  the  origi- 
nal lease. 

Whether  he  could  maintain  an  action  upon  a  covenant'  to  convey  without 
joining  with  the  assignee  of  the  other  moiety  ?     Queer*. 

But  if  the  assignee  of  one  moiety  should  unconscientiously  refuse  to  join  with 
his  co-tenant  in  any  act  which  would  be  for  the  common  benefit  of  their 
estate,  Chancery  wall  compel  him  to  join,  or  to  permit  the  co-tenant  to  do 
it  for  his  own  benefit,  if  it  can  be  done  without  injury  to  the  estate. 

Separate  instruments  executed  at  the  same  time,  and  relating  to  the  same 
subject  matter,  may  be  construed  together  and  taken  as  one  instrument 

Hugh  236.         This  was  a  contest  relative  to  a  mill  site  and  mill  privi- 
leges in  the  town  of  Danube.    The  mills  are  situated  on  lot 
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No.  17,  and  the  water  which  supplies  them  comes  from  a  imp. 
spring  on  lot  No.  18  in  McNeil's  patent.  On  the  4th  of  Van  Home 
October,  1803,  the  title  to  lot  No.  18  was  in  Jacob  Conk- 
lin.  Two-sixths  of  lot  No.  17  belonged  to  James  A.  Stew- 
art, one-sixth  to  Alexander  Stewart,  one-sixth  to  William 
R.  Stewart,  one-sixth  to  W.  Benson,  and  the  remaining 
one-sixth  to  Maria,  now  the  wife  of  J.  P.  Decatur,  subject 
to  the  life  estate  of  her  father,  Thomas  Ten  Eyck,  as  tenant 
by  the  curtesy.  On  the  day  above  mentioned,  J.  Conklin 
and  wife  conveyed  to  J.  A.  Stewart,  A.  Stewart,  W.  R.  Stew- 
art, W.  Benson  and  T.  Ten  Eyck,  in  fee,  four  acres  of  lot 
No.  18,  including  the  spring  and  the  stream  running  there- 
from. On  the  following  day,  J.  A.  Stewart  and  T.  Ten 
Eyck  for  themselves,  and  as  attorneys  for  A.  Stewart,  W. 
R.  Stewart  and  W.  Benson,  leased  lot  No.  17,  with  the 
benefits,  liberties  and  *privileges  thereto  belonging  or  ap- 
pertaining, to  J.  Williamson  and  J.  Williamson,  junior,  for 
life,  at  an  annual  rent  of  $100 ;  with  a  covenant  on  the  part 
of  the  lessors  to  convey  to  the  lessees  or  their  assigns,  on 
receiving  $15  per  acre,  at  any  time  during  the  term.  There 
was  also  a  general  covenant  for  quiet  enjoyment  of  the 
premises,  against  the  lessors  and  all  other  persons.  The 
lease  was  not  signed  and  sealed  by  J.  A.  Stewart  and  T. 
Ten  Eyck,  in  the  names  of  those  for  whom  they  professed 
to  act  as  attorneys.  By  a  covenant  indorsed  on  the  lease 
at  the  same  time,  and  signed  and  sealed  by  J.  A.  Stewart 
and  T.  Ten  Eyck,  reciting  that  they  had  purchased  the 
four  acres  "  containing  the  water  course  to  the  within  mill 
seat  and  lot  of  land,"  for  £18  10a.  they  promised  to  relin- 
quish the  four  acres  to  whoever  paid  the  sums  mentioned 
in  the  lease,  on  receiving  the  purchase-money  by  them  paid 
to  Conklin,  with  lawful  interest  from  the  date  of  the  lease. 
The  Williamsons  leased  two  small  lots  on  No.  17,  for  a 
fulling  mill  and  a  carding  machine,  the  interest  in  which 
leases,  by  divers  mesne  conveyances,  became  vested  in 
Crain.  Afterwards,  on  the  6th  of  April,  1806,  the  Wil- 
liamsons conveyed  to  Richard  and  Daniel  Van  Home  the 
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1*30-  equal  undivided  half  of  all  their  interest  and  claim  in  and 
Y*©.Honte  to  lot  No.  17,  and  the  four  acres  in  No.  18,  under  the  lease 
q^n  and  the  agreement  indorsed  thereon.  The  remaining  haUJ 
by  divers  mesne  conveyances,  afterwards  became  vested  in 
Grain.  Benson  died  in  1805,  and  his  interest  in  the  prem- 
ises passed  by  his  will  to  A.  Stewart  On  the  death  of  the 
latter  in  1808,  his  interest  in  the  premises  descended  to  his 
son  A.  J.  Stewart,  and  his  daughter  Elizabeth,  wife  of  J. 
EL  Hamilton,  subject  to.  the  dower  right  of  their  mother 
Elizabeth  Stewart  T.  Ten  Eyck  died  in  the  same  year, 
and  his  interest  went  to  Mrs.  Decatur.  J.  A.  Stewart  died 
in  181 5^  and  his  interest  descended  to  his  sons  W.  J.  Stew- 
art and  J.  J.  Stewart.  On  the  29th  of  July,  1815,  William 
R.  Stewart,  A.  J.  Stewart  and  J.  K.  Hamilton  and  wife, 
Elizabeth  Stewart  the  widow,  J.  P.  Decatur  and  wife,  and 
"W.  J.  Stewart  and  J.  J.  Stewart,  conveyed  to  Crain  lot  No, 
17,  an4  the  four  acres  of  lot  No.  18,  in  fee ;  and  he  gave 
them  a  bond  to  indemnify  them  and  each  of  them  against 
the  claim  of  the  Van  Hornea 
[*457]  *In  1824,  D.  Van  Horne  and  the  heirs  of  R.  Van  Home 

filed  their  bill  against  Crain,  containing  a  general  prayer 
for  relief  but  no  specific  relief  was  asked  for  therein.  The 
defendant  put  in  his  answer,  and  filed  a  cross  bill,  setting 
forth  many  of  the  facts  which  were  not  mentioned  in  the 
original  bill,  and  praying  that  the  rights  and  interest  of  the 
parties  in  lot  No.  17  might  be  ascertained,  and  partition 
made  thereof;  that  an  account  be  taken  between  the  parties 
as  to  the  rents  and  profits,  &c.,  and  for  general  relief  The 
cause  was:  heard  upon  the  pleadings,  and  a  written  stipula- 
tion of  the  parties  as  to  the  facts. 

J.  V.  Henry,  for  R.  Crain: — In  this  case  both  parties 
claim  from  the  same  persons.  J.  A.  Stewart  and  T.  Ten 
Eyck  had  no  authority  from  the  other  joint  owners  to  con- 
vey the  premises  in  question  to  the  Williamsons.  Their 
lease,  therefore,  only  passed  their  own  interest  Crain  has 
purchased,  and  is  entitled  to  the  entire  reversion  of  the 
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whole  premises,  after  the  determination  of  the  life  estate  of  189*« 
the  Van  Homes.  The  covenants  of  warranty,  and  to  con-  Van  Home 
vey,  contained  in  the  lease  and  agreement  to  the  William-  n^ 
sons,  are  indivisible.  The  Van  Homes  having  purchased 
only  an  undivided  moiety  of  the  premises  from  the  Wil- 
liamsons, have  therefore  no  rights  under  those  covenants. 
The  court  cannot  modify  these  covenants,  and  convert  them, 
being  covenants  for  the  whole,  into  covenants  for  parcels. 
Crain  was  not  bound  to  unite  with  the  Van  Homes  in  the 
purchase  of  the  fee  under  the  original  lease  and  agreement 
No  action  at  law  could  be  sustained  on  this  agreement,  and 
therefore  this  court  cannot  decree  £  specific  performance. 
(Palmer  v.  Edwards,  Dougl.  187,  n.  59;  1  Saund.  287,  and 
note;  Dumper *s  case,  4  Coke,  119,  120 ;  8  Com.  Dig.  128, 
Cond.  O.  2  ;  Spencer's  case,  5  Coke,  16 ;  Bridgman's  Index, 
tit.  Agreement,  88;  2  Freem.  216,  217.  id.  246.)  This 
court  has  no  power  to  vary  the  contract ;  (King  v.  Wight- 
man,  1  Anst  80 ;  Jordan  v.  Sawkins,  4  Bro.  Ch.  Cas.  477 ;) 
nor  to  decree  a  specific  performance  of  the  contract  when 
varied.  (Earl  of  Warrington  v.  Langham,  Pre.  in  Chan.  89 ; 
Champernoon  v.  Ovbhs,  id.  126.)  Crain  being  entitled  to  a 
*life  estate  in  seven-twelfths,  and  to  the  entire  reversion  of  [*458] 
the  wljiole  of  the  premises  in  question,  is  entitled  to  a  decree 
for  a  partition  of  the  estate.  Crain,  in  his  purchase  of  the 
reversion,  was  not  guilty  of  any  fraud  upon  the  Van  Homes. 

J.  Plait,  for  Van  Homes: — Although  J.  A.  Stewart  and 
T.  Ten  Eyck  signed  the  conveyance  to  the  Williamsons 
simply  in  their  own  names,  and  not  in  the  names  of  the 
other  joint  owners ;  yet  this  is  only  a  technical  legal  objec- 
tion, and  equity  will  intend  that  done  which  should  clearly 
have  been  done.  In  1814,  Crain  agreed  to  purchase*  from 
the  Van  Homes  their  moiety  of  the  premises.  But  he  af- 
terwards refused  to  execute  the  agreement,  and  purchased 
the  whole  of  the  reversion.  He  therefore  possessed  full 
knowledge  of  the  title  and  claim  of  the  Van  Homes  under 
the  original  lease  and  agreement.    The  Van  Homes  had 
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l8>9-  made  extensive  improvements  upon  the  property;  and  the 
Van  Home  purchase  by  Crain  of  the  reversion  and  the  taking  advan- 
Crain.  te8e  °f  the  mistake  in  the  signature  of  the  original  lease 
was  a  fraud  upon  the  Van  Homes.  But  if  the  lease  and 
agreement  to  the  Williamsons  were  defectively  executed, 
the  defect  was  obviated  by  the  subsequent  ratification  of  the 
owners,  who  did  not  Sign  those  instruments.  The  Van 
Homes  possessing  equitable  rights,  have  a  remedy  in  Chan- 
cery ;  and  Crain  having  purchased  with  notice  of  their  rights, 
has  become  a  trustee  for  them.  A  parol  authority  to  the 
persons  who  executed  the  original  lease  from  the  other  joint 
owners,  was  sufficient,  if  clearly  proved.  (  Wilkie  v.  Holmes, 
1  Schoal  &  Lef.  60,  note.)  Equity  will  support  defective 
conveyances,  made  for  a  valuable  or  meritorious  consider- 
ation. (Minium  v.  Seymour,  4  John  Ch.  R.  497;  Thomp- 
son v.  Atfield,  1  Ver.  40 ;  Longdate  v.  Longdate,  id.  456.) 
If  Crain  be  considered  a  trustee,  there  can  be  no  difficulty 
in  decreeing  a  conveyance  of  the  fee  according  to  the  terms 
of  the  original  lease  and  agreement. 

The  Chancellor  : — The  lease  to  Williamsons,  and  the 
agreement  indorsed  thereon,  being  executed  at  the  same 
time,  and  in  relation  to  the  same  subject  matter,  may  be 
construed  together  and  taken  as  one  instrument  [1]  Jack 
T*4691  80n  v"  *&unsba9h,  1  John.  Ca.  91.)  Such  was  undoubtedly 
the  intention  of  the  parties,  and  this  court  ought  to  carry 
that  intention  into  effect.  The  execution  of  the  lease  and 
agreement  probably  was  defective.  By  some  inadvertence 
I  have  not  been  furnished  with  the  original  instrument,  or 
copies  thereof.  But  I  understand  from  the  pleadings,  that 
the  lease,  in  its  commencement,  purported  to  be  made  be- 
tween J.  A.  Stewart  and  T.  Ten  Eyck,  for  themselves,  and 
as  attorneys  for  A.  Stewart,  W.  B.  Stewart  and  W.  Benson, 
of  the  first  part,  and  the  Williamsons  of  the  second  part; 

[1]  See  2  Cow.  *  Hill's  Notes  to  Phil  Ev.  note  265,  p.  518 ;  and  authori- 
ties there  cited 
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and  that  it  was  signed  and  sealed  J.  A.  Stewart  and  T.  Ten       !***• 
Eyck  in  their  own  names  only,  without  any  thing  on  the   Van  Home 
fece  of  the  instrument  to  show  an  intention  to  sign  and       q*\ 
seal  it  as  attorneys  for  the  other  persons  named.    (9  Coke, 
76  b ;  Bogart  v.  Dt  Bussy,  6  John  Kep.  94.)    Ten  Eyck  had 
only  a  life  estate  as  tenant  by  the  curtesy,  in  one-sixth  of 
lot  No.  17,  and  the  lease  does  not  profess  to  convey  the 
interest  of  his  daughter,  who  probably  was  under  age  at 
the  time. 

But  in  the  view  I  have  taken  of  this  subject,  the  rights 
of  the  parties  do  not  depend  upon  the  extent  of  the  interest 
which  was  actually  acquired  by  the  Williamsons  under  the 
lease  of  October,  1803.  It  was  a  valid  lease  of  all  the  in- 
terest which  J.  A.  Stewart  and  T.  Ten  Eyck  then  had  in 
the  premises.  The  lease  contains  a  general  covenant  of 
warranty  against  the  lawful  claims  of  all  persons.  This 
covenant  and  the  covenant  to  convey  run  with  their  inter- 
est in  the  land,  and  are  binding  on  their  heirs  and  as-  ' 
signs.  [1]  If  the  assignees  of  the  Williamsons  could  main- 
tain an  action  on  either  of  these  covenants,  against  J.  A. 
Stewart  and  T.  Ten  Eyck,  they  would  have  the  same  rem- 
edy against  Crain  as  the  assignee  of  the  reversion  of  two- 
sixths  of  lot  No.  17,  and  two-fifths  of  the  four  acre  lot.  If 
Stewart  and  Ten  Eyck  had  purchased  in  the  outstanding 
claim  of  the  other  persons,  it  would  have  enured  to  the  ' 
benefit  of  their  lessees  by  virtue  of  the  covenant  of  war- 
ranty in  the  lease.  {Jackson  v.  Stevens,  13  John.  Bep.  316 ; 
Jackson  v.  Hubble,  1  Cowen's  Eep.  613.)  And  the  same 
effect  must  be  produced  when  it  is  purchased  in  by  the  as- 
signee of  the  reversion,  who  is  bound  by  the  covenants 
♦contained  in  the  lease.  (Per  Holt,  C.  J.,  6  Mod.  Bep.  258,  [*460] 
and  Kent,  J.,  1  John.  Ca.  91.) 

An  assignee  of  an  undivided  moiety  of  the  leasehold 

[1]  In  Norman  v.  Wells,  17  Wen.  136,  Mr.  Justice  Cowen  discuses  at 
large  the  doctrine  of  inherent  covenants,  running  with  the  land,  and  of  an 
assignable  character  in  contra-distinction  to  those  which  are  purely  personal. 
See  also  4  Kent  97, 100. 
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1839  premises,  from  the  Williamsons,  could  maintain  an  action 
Von  Horn©  on  the  covenant  of  warranty  contained  in  the  lease ;  bat  it 
(^\n_  is  at  least  doubfdl  whether  he  could  maintain  an  action  on 
the  covenant  to  convey,  without  joining  with  the  assignee 
of  the  other  moiety.  The  covenant  of  warranty  relates  to 
every  part  and  portion  of  the  premises,  but  the  covenant 
to  convey  relates  only  to  the  whole.  If  the  assignee  of  one 
moiety  nnconscientiously  refuses  to  join  with  his  co-tenant 
in  doing  any  act  which  is  for  the  benefit  of  the  estate  of 
both,  a  court  of  equity  will  compel  him  to  join,  or  permit 
the  co-tenant  to  do  it  for  his  own  benefit,  provided  it  can 
be  done  without  injury  to  either.  Such  being  the  equity 
of  the  Van  Homes,  as  the  assignees  of  a  moiety  of  the 
premises  under  the  lease  and  agreement,  Crain  could  not 
defeat  it  by  the  purchase  of  the  reversion. 

He  must,  therefore,  elect  to  convey  to  them  a  moiety  of 
he  premises,  subject  to  the  sub-leases  of  the  fulling  mill 
and  carding  machine  lots,  on  receiving  one-half  of  the  pur- 
chase-money specified  in  the  lease  and  agreement;  or  to 
convey  the  whole,  subject  to  those  sub-leases,  they  paying 
or  securing  the  payment  of  the  purchase-money  in  the 
manner  mentioned  in  the  lease  and  agreement.  And  there 
must  be  a  reference  to  a  master  to  state  an  account  between 
the  parties,  of  the  rents  and  profits  of  the  premises  re- 
ceived by,  or  chargeable  to  them  respectively ;  and  of  all 
sums  paid  by,  or  due  to  either  for  rent  or  repairs,  or  for 
other  expenditures  for  the  benefit  of  the  leasehold  esUte. 
If  Crain  elects  to  convey  a  moiety  of  the  premises  only, 
the  master  must  also  examine  and  report  whether  the 
premises  are  so  situated  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners  thereof;  and 
with  liberty  to  make  a  separate  report  on  that  subject. 
And  all  questions  of  costs  and  other  questions  and  direc- 
tions must  be  reserved. 
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1829. 


Pitney 

♦Pitney  v.  Leonard  and  Leonard.  i*K>nawL 

Where  a  person  enters  into  possession  of  land  under  a  conveyance  from  one 
claiming  the  title,  such  title  is  presumed  to  be  good  until  the  contrary  is 
shown, 

Where  a  party  has  sufficient  to  put  him  on  inquiry,  it  is  equivalent  in  equity 
to  actual  notice 

In  1813,  the  defendant  John  Leonard  purchased  of  J.  T. 
Pitney  235  acres  of  land  on  the  west  end  of  lot  No.  4,  in 
Ovid,  and  went  into  possession  thereof.  In  1816,  he  pur- 
chased other  236  acres  of  the  complainant,  in  the  same  lot 
adjoining  the  first  purchase,  for  $3,800,  and  gave  back  a 
bond  and  mortgage  for  the  purchase-money.  The  mort- 
gage was  never  registered ;  and  shortly  after  the  last  pur- 
chase, J.  Leonard  conveyed  116  acres  of  the  mortgaged 
premises  with  warranty  to  B.  Bryant.  In  1819,  S.  W. 
Baldwin  claimed  the  whole  of  lot  No.  4,  and  brought  eject- 
ment suits  against  J.  Leonard  and  others  who  were  in  pos- 
session. The  suit  against  J.  Leonard  was  defended  by  him, 
and  was  pending  until  May,  1825,  when  J.  Leonard  en- 
tered into  an  arrangement  with  Baldwin,  under  which  a 
cognovit  was  given,  and  a  judgment  entered  in  the  eject- 
ment suit.  An  execution  was  immediately  issued,  and  J. 
Leonard  and  B.  Leonard  his  son  who  was  living  on  the 
land  as  tenant  to  his  father,  were  formally  turned  out  of 
possession.  As  soon  as  Baldwin  was  in  possession,  he 
executed  a  quit  claim  deed  for  the  116  acres  to  the  heirs 
of  Bryant,  and  another  to  B.  Leonard  for  the  remaining 
854  acres ;  the  latter  paying  $200  in  cash,  and  securing 
the  payment  of  $550  more,  in  full  for  the  purchase-money. 

The  complainant  afterwards  filed  his  bill  in  this  cause  to 
set  aside  the  judgment  and  proceedings  thereon  as  fraudu- 
lent against  him,  and  to  foreclose  the  mortgage  against  the 
119  acres  of  the  mortgaged  premises  which  were  not  in- 
cluded in  the  deed  to  Bryant.    The  bill  was  taken  as  con- 
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182*»       fessed  against  J.  Leonard.    B.  Leonard  put  in  a  plea,  which 
Rtney      was  *overruled,  and  he  then  answered  the  bill ;  and  the 
j^anL     cause  was  heard  on  pleadings  and  proofs  as  against  him. 

A.  Gibbs,  for  the  complainant. 

W.  Kent  for  defendant  B.  Leonard. 

The  Chancellor  : — I  have  not  thought  it  necessary  to 
examine  the  question  whether  Aaron  Pitney  had  the  legal 
title  to  the  land  at  the  time  he  conveyed  to  J.  Leonard. 
The  latter  went  into  possession  under  that  title,  which  is  to 
be  presumed  good  until  the  contrary  is  shown.  From  the 
testimony  adduced,  there  is  no  doubt  the  judgment  in  the 
ejectment  suit  was  confessed  for  the  purpose  of  destroying 
the  lien  of  the  complainant's  mortgage.  It  was  fraudulent 
and  void  as  against  him ;  and  it  is  hardly  possible  to  be- 
lieve B.  Leonard  was  not  acquainted  with  the  real  nature 
and  object  of  the  transaction.  He  had  at  least  sufficient  to 
put  him  on  inquiry,  and  that  in  equity  is  equivalent  to  a 
notice.  [1]  He  admits  that  he  knew  of  the  bond  and  mort- 
gage, and  the  judgment  which  Pitney  had  obtained  against 
his  father  on  the  bond.  He  knew  his  father  had  been  con- 
testing the  title  against  Baldwin  for  years ;  and  as  the  lands 
lay  within  sight  of  the  court  house,  he  could  not  have  sup- 
posed that  they  had  been  recovered  on  a  trial  in  the  usual 
way.  The  judgment  was  filed  and  docketed  at  Utica  on 
the  13th  of  May.  The  execution  was  delivered  to  the 
sheriff  on  the  16th;  and  on  the  same  day,  after  allowing 
himself  to  be  turned  out  of  possession  with  all  due  for- 
mality on  an  execution  against  his  father,  lie  purchased 
the  354  acres  of  land,  worth  more  than  $6,000,  for  the  tri- 
fling consideration  of  $750 ;  and  both  himself  and  father 

[1]  Peters  v.  Goodrich,  3  Conn.  146;  Booth  v.  Barnum,  9  Conn.  286;  Bo** 
fey  v.  Cromer,  4  Cow.  717;  Brushy.  Ware,  15  Pet  112;  Jackson  v.  CadweU, 
1  Cow.  622;  TutOe  v.  Jackson,  6  Wen.  218 ;  lee  also  Am.  Ch.  Dig.  by  Wat- 
erman, tit  Notice, 
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return  back  into  possession,  thereof.    Under  all  these  cir-       1829. 
cumstances,  he  either  knew  the  real  nature  and  object  of      j£^ 
these  proceedings  or  Temained  wilfully  and  intentionally      ^^ 
ignorant     The  judgment  in  the  ejectment  suit,  and  the 
proceedings  and  change  of  possession  of  the  mortgaged 
premises   under  the  same,  must,  therefore,  be   declared 
fraudulent  and  void  as  against  the  complainant..    There 
must  be  a  reference  to  a  master  to  compute  the  amount 
due  on  the  bond  and  mortgage,   and  the  usual  decree 
for  the  sale  of  the  *119  acres  of  the  mortgaged  premises,         [*468] 
on  the  coming  in  and  confirmation  of  the  master's  report; 
and  that  the  purchaser  be  let  into  possession  on  produc- 
tion of  the  master's  deed,  and  a  copy  of  the  order  confirm- 
ing the  report  of  the  sale.    And  if  the  mortgaged  premises 
do  not  sell  for  sufficient  to  pay  the  costs,  over  and  above  the 
amount  reported  due,  with  interest,  the  costs,  or  so  much 
as  is  deficient,  must  be  charged  personally  on  the  defendants. 


F.  Carter,  by  her  next  friend  v.  J.  K.  Carter. 

Where  the  wife  was  entitled  to  an  equitable  allowance  out  of  the  separate 
estate  of  her  husband,  who  was  a  lunatic,  but  of  whose  person  and  estate 
no  committee  had  been  appointed,  the  court  ordered  her  separate  property 
to  be  transferred  to  the  assistant  register,  and  that  the  income  thereof  be 
paid  to  her  upon  her  separate  receipt,  until  the  further  order  of  the  court 

In  this  case  the  wife,  by  her  next  friend,  filed  a  bill  ifey  5th. 
against  her  husband  to  secure  an  equitable  allowance  out 
of  two  bonds  and  mortgages  and  certain  stocks  bequeathed 
to  her  by  her  father.  The  husband  being  a  lunatic,  the 
bill  also  prayed  that  a  committee  of  his  person  and  estate 
might  be  appointed  by  the  court.  The  husband  put  in  his 
answer  by  a  guardian  ad  litem,  appointed  by  the  court  for 
that  purpose,  and  the  facts  were  ascertained  by  a  reference 
to  a  master. 

Vol.  L  88 
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im  The  Chancellor  : — Upon  the  principle  of  the  decision 

Garter  hi  Kenny  v.  Udal  A  Kenny,  (5  John.  Ch.  Rep.  464,)  the 
complainant  has  a  claim  in  equity  to  so  much  of  the  prop- 
erty devised  to  her  by  her  father  as  is  necessary  for  her 
support  and  maintenance,  and  the  husband  is  not  entitled 
to  assign  the  two  bonds  and  mortgages,  or  the  insurance 
stock  in  the  bill  mentioned,  or  to  collect  the  principal  or 
interest  of  the  mortgage,  or  receive  the  dividends  on  the 
stock,  until  a  suitable  provision  is  made  by  him  for  her 
support  But  as  he  is  not  now  in  a  situation  to  make  such 
provision,  and  cannot  transact  business  until  a  committee 
is  appointed  for  him,  there  must  be  a  decree  declaring  the 
[*464]  nght  of  the  "complainant  as  above,  and  directing  an  assign- 
ment and  transfer  of  the  said  two  bonds  and  mortgages 
and  the  said  insurance  stock  to  the  assistant  register  of  this 
court,  to  abide  the  further  order  thereof;  and  that  he  re- 
ceives the  interest  on  the  bonds  and  mortgages,  and  the 
dividends  on  the  insurance  stock  accruing  from  time  to 
time,  and  pay  the  same  over  to  the  complainant  on  her 
separate  receipt  or  order ;  and  it  is  declared  that  the  trans- 
fer and  assignment  of  the  said  bonds  and  mortgages,  and 
the  twenty-two  shares  of  Globe  insurance  stock  to  the  said 
assistant  register,  by  the  said  Frances  Carter  and  by  Wil- 
liam T.  McCoun,  as  guardian  ad  litem  for  the  defendant, 
shall  be  valid  and  effectual  to  transfer  the  same  as  if  the 
defendant  was  of  sane  mind,  and  had  personally  joined  in 
such  assignment 

The  application  for  the  appointment  of  a  committee  for 
the  defendant  to  take  care  of  his  person,  and  of  his  other 
property,  cannot  be  granted  in  this  suit  It  must  be  on 
petition,  and  a  commission  must  be  executed  in  the  usual 
manner. 
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1829. 


Bank  of 


T. 

Platt. 


The  Bank  of  Plattsbukgh  and  others  v.  Platt  and 

OTHERS. 

Where  a  defendant  in  a  bin  of  foreclosure,  who  was  not  personally  liable  for 
the  mortgage  debt,  filed  a  cross  biQ  and  set  up  a  defence  which  was  not 
ultimately  sustained,  and  thus  in  the  mean  time  kept  possession  of  and  re* 
ceived  the  rents  and  profits  of  the  mortgaged  premises,  and  which  prem- 
ises, upon  a  sale  thereof;  were  found  insufficient  to  pay  the  amount  due,  he 
was  decreed  to  pay  the  extra  costs  occasioned  by  his  defence. 

The  original  bill  filed  in  this  cause  was  for  the  fore-  May  5Ul 
closure  of  a  mortgage  given  by  the  defendant  Platt,  which 
was  a  lien  upon  his  hands  only,  he  being  by  the  terms  of 
the  mortgage  expressly  exempted  from  personal  liability 
for  the  debt.  After  the  filing  of  the  bill,  Platt  conveyed 
the  premises  to  Anderson,  and  set  up  that  conveyance  in 
his  answer,  and  in  a  cross  bill  to  defeaft  the  foreclosure. 
The  late  Chancellor  decided  against  the  legality  of  the  de- 
fence, and  ordered  a  sale  of  the  mortgaged  premises ;  but 
by  means  of  this  defence  the  *mortgagees  were  kept  out  at  [*4<$6] 
the  possession,  and  were  prevented  from  selling  the  prem- 
ises, for  about  one  year  longer  than  they  otherwise  would 
have  been. 

After  the  premises  were  advertised  under  the  decree,  the 
defendant  Platt  applied  for  a  longer  time  and  more  extended 
notice  of  sale.  This  was  granted  on  condition  that  he 
paid  the  rents  and  profits  of  the  premises  during  the  delay, 
if  sufficient  should  not  be  raised  on  the  sale  to  pay  the  debt. 
The  premises  were  afterwards  all  sold,  leaving  nearly  thirty- 
six  thousand  dollars  still  due  to  the  complainants.  A  refer- 
enoe  was  made  to  the  master,  by  consent  of  the  parties,  to 
ascertain  the  amount  of  the  rents  and  profits  of  the  premises 
during  the  time  the  sale  was  suspended  under  the  last  order. 
The  cause  was  heard  upon  the  master's  report  of  the  sale, 
the  report  as  to  the  rents,  and  exceptions  of  both  parties 
thereto,  and  upon  the  equity  reserved  in  the  original 
decree. 
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1829.  Jm  y,  Henry,  for  the  complainants. 

Bank  of 
Pittsburgh        p  &  p^^  for  ^  defendant  pktt 

,  Piatt 

The  Chancellor  : — I  am  satisfied,  on  looking  into  the 
master's  report,  as  to  the  rents  and  profits  of  the  premises 
during  the  time  the  sale  was  suspended,  that  he  has  decided 
correctly  as  to  the  amount,  and  that  under  the  order  of  the 
6th  of  April,  1827,  Piatt  is  answerable  for  the  rents  and  pro- 
fits of  the  whole  premises.  As  that  order  for  the  postpone- 
ment of  the  sale  was  made  for  the  exclusive  benefit  of  Mr. 
Piatt,  he  should  pay  all  the  extra  costs  occasioned  thereby. 
The  whole  of  the  costs  of  the  cross  suit,  and  all  the  costs  in 
the  original  suit,  which  were  produced  by  the  defence  made 
by  the  defendant  Piatt,  must  also  be  paid  by  him.  Although 
he  may  have  supposed  he  had  a  valid  defence  to  the  suit  for 
foreclosure,  he  put  in  that  answer  and  filed  his  cross  bill  at 
the  peril  of  costs.  By  the  original  mortgages  and  covenant, 
the  complainants  had  a  right  to  the  possession  of  the  prem- 
ises, if  default  should  be  made  in  payment  of  the  instalments. 
The  setting  up  of  this  defence,  and  protracting  the  litigation, 
has  deprived  them  of  the  rents  and  profits  accrued  in  the 
[*466]  *mean  time,  to  the  amount  of  several  thousand  dollars,  of 
which  he  has  had  the  benefit.  There  cannot,  therefore,  be 
any  injustice  in  charging  him  with  the  extra  costs  which 
he  has  unnecessarily  made. 

A  decree  must  be  entered,  giving  to  the  purchasers  under 
the  decretal  order  of  sale  respectively,  and  their  heirs  and 
assigns,  the  full  benefit  of  all  the  covenants  of  warranty,  &a, 
in  the  original  mortgages,  and  they  are  declared  to  run  with 
the  land  and  to  enure  to  the  benefit  of  such  purchasers.  The 
defendant  Piatt  must  also  be  decreed  to  pay  $479  56,  re- 
ported due  for  rents  and  profits,  with  interest  thereon  from 
the  24th  of  August,  1827,  the  date  of  the  master's  report, 
which  report  is  confirmed.  He  must  also  be  decreed  to  pay 
all  the  costs  of  the  cross  suit,  and  the  costs  which  were 
made  by  his  answer  and  defence  in  the  original  suit,  to  be 
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ascertained  and  taxed  by  one  of  the  taxing  masters  of  this       1M9- 
court;  and  also  the  stun  of  $142  10,  for  the  extra  expense  Bank  of  Utk* 
of  adjourning  the  sale  as  reported  by  the  master.  ^ 


The  Bank  of  Utica  v.  Dill  and  Cumpston. 

Where  a  sheriff  after  collecting  money  on  an  execution,  died  insolvent,  with- 
out paying  over  the  same,  and  no  person  administered  upon  his  estate,  it 
was  held  that  no  suit  could  be  sustained  in  Chancery  against  the  sureties 
of  the  sheriff  upon  his  bond,  to  enforce  the  payment  of  the  amount  so  col- 
lected by  him. 

If  the  judgment  creditor  has  any  remedy  in  such  cases,  the  Supreme  Court 
alone  can  furnish  rette£ 

The  defendants  were  the  bail  of  S.  W.  Hughes,  late  May  Wh. 
sheriff  of  Cayuga,  who  collected  the  amount  of  an  execu- 
tion in  behalf  of  the  complainants,  and  died  before  the 
money  was  paid  over.  No  person  administered  on  the  es- 
tate of  the  sheriff  and  the  bill  in  this  cause  was  filed  to 
compel  the  bail  to  pay  the  amount  collected  by  the  sheriff 
The  defendants  demurred  to  the  bill  for  want  of  equity. 

J.  0.  Spencer,  for  complainants: — The  complainants  have 
a  remedy  in  Chancery  against  the  defendants,  upon  their 
bond,  *for  the  malfeasance  of  their  principal,  the  sheriff  C*467] 
The  bond  is  a  security  for  creditors,  as  well  as  for  the 
people.  (1  R.  L.  419,  sec.  2.)  The  right  being  clear,  and 
there  being  no  remedy  in  this  case  at  law,  Chancery  has 
power  to  afford  the  relief  intended  by  the  statute.  The 
6th  section  of  the  act  provides  the  terms  upon  which  the 
Supreme  Court  shall  direct  the  bond  to  be  prosecuted  at 
law.  This  is  merely  directory  of  the  remedy,  and  is  no 
qualification  of  the  right  Without  this  provision,  the  only 
remedy  would  have  been  in  Chancery.  This  section  does 
not  provide  for  all  the  eases  of  injury.    Thus,  by  the  5th 
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****  lection,  the  defaults  of  the  under  sheriff,  after  the  death  of 
Bank  of  Utiaa  the  sheriff  are  declared  breaches  of  the  condition  of  the 
2^  bond.  But  the  bond  cannot  be  prosecuted  at  law  for  the 
defaults  of  the  under  sheriff,  because  no  judgment  can  be 
obtained  against  the  deceased  sheriff,  which  is  an  indis- 
pensable requisite  to  authorize  the  Supreme  Court  to  direct 
the  prosecution  of  the  bond.  Nor  can  judgment  be  recov- 
ered against  the  representatives  of  the  deceased  sheriff^  for 
the  defaults  of  the  under  sheriff  Here,  then,  is  a  case  in 
which  the  Supreme  Court  cannot  afford  a  remedy.  So  in 
the  present  case,  the  sheriff  being  dead,  no  judgment  can  be 
obtained  against  him ;  nor  will  any  action  lie  against  his 
personal  representatives.  (Martin  v.  Bradley  and  others,  1 
Caines'  R.  124 ;  Franklin  v.  Low  &  Swartwout,  1  John.  R 
896.)  And  if  such  action  would  lie,  there  is  na  executor  or 
administrator  against  whom  it  can  be  brought.  The  com- 
plainants being  a  corporation,  cannot,  if  they  were  required, 
take  out  letters  of  administration.  There  will  therefore  be  an 
entire  failure  of  j  ustice  in  this  case,  unless  the  court  can  grant 
relief.  The  principle  contended  for  here  is  laid  down  in 
Mitford's  PI.  106,  7,  that  where  a  right  is  given  by  a  statute 
in  express  terms,  and  the  courts  of  common  law  cannot  af- 
ford a  remedy,  Chancery  will  interfere.  Edgell  v.  Haywood 
&  Dawe,  3  Atk.  352 ;  Jenkins  v.  De  Oroot,  1  Caines'  Cas. 
in  Error,  122.  Phillips  v.  Thompson,  2  John.  Ch.  R.  418; 
In  the  Matter  of  McKinley  and  others,  1  John.  Cas.  137.)  It 
has  been  frequently  held,  that  a  cestui  que  trust  may  use 
the  name  of  the  trustee  to  recover  money,  or  to  foreclose  a 
mortgage ;  and  also  that  any  person  beneficially  interested 
[*468]  in  a  contract  *may  sue  and  enforce  it.  (Jackson  v.  Ddancy, 
11  John.  R.  365 ;  Attorney- General  v.  Meyrick,  2  Ves.  sen. 
45 ;  Shepard  v.  Shepard,  7  John.  Ch.  R.  63 ;  Skinner  v« 
Phillips  and  others,  4  Mass.  R.  68 ;  Carry  v.  Williams,  9  id. 
117;  People  y.  Dunlap,  13  John.  R.  439;  Archbishop  of 
Canterbury  v.  House,  Cowp.  140.)  Courts  of  equity  lean  in 
fcvor  of  making  a  bond,  or  other  instrument,  a  trust  for 
creditors,  and  of  enforcing  such  trust  (1  Eq.  Ctos.  Ab.93  k; 
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Moees  v.  Murgakroyd,  1  John.  Ch.  R  129 ;  Kip  v.  Bank       *M>- 
of  New  York,  10  John.  E.  68  j  Parsons  &  Coh  v.  Briddock,  Bank  of  TJtio* 
2  Vernon,  608.)  ^ 

A.  Van  Vecktcn,  for  defendants,  contended  that  the  de- 
fendants in  this  case  were  not  liable  to  the  complainants ; 
that  the  terms  of  the  statute  had  not  been  complied  with. 
The  amount  of  the  plaintiffs'  demand,  and  the  default  of  the 
sheriff,  had  not  been  ascertained  by  a  judgment  against 
him.  Unless  this  is  done,  the  Supreme  Court  have  no  power 
to  direct  a  prosecution  of  the  bond.  The  statute  specifically 
provides  the  manner  in  which  the  bail  are  to  be  made 
liable.  It  defines  the  nature  and  scope  of  their  obligation. 
Until  the  default  of  the  sheriff  is  judicially  ascertained,  the 
bond  is  not  forfeited ;  and  when  forfeited,  it  is  suable  only 
in  the  name  of  the  people  at  law,  under  the  direction  of 
the  Supreme  Court.  {People  v.  Spraker,  18  John.  R.  890.) 
The  statute  in  terms  provides,  that  there  shall  be  but  one 
suit  upon  the  bond,  although  there  be  several  defaults ; 
and  the  judgment,  uphen  recovered,  is  to  stand  as  security 
in  case  of  other  defaults.  The  obligation  of  sureties  cannot 
be  varied  in  any  respects,  either  as  to  its  terms,  or  the  man- 
ner of  enforcing  it  when  that  is  specifically  prescribed. 
(Rathbone  v.  Warren,  10  John.  R.  587.)  The  defendants 
are  liable  only  according  to  the  provisions  of  the  statute. 

The  Chancellor  : — It  is  not  necessary  for  the  decision 
of  this  cause  to  inquire  whether  the  bail  can  be  liable  in 
any  case  before  a  recovery  has  been  had  against  the  sheriff 
or  his  personal  representative.  The  decison  of  the  Supreme 
Court  in  The  People  v.  Spraker  &  Yates,  (18  John.  *Rep.  [*469] 
890,)  when  examined  carefully,  does  not  seem  to  go  that 
length.  It  was  evident  in  that  case  that  the  directions  of 
"  the  statute  might  have  been  complied  with,  and  the  breach 
of  the  condition  of  the  bond  which  was  there  assigned  was 
one  for  which  the  original  sureties  were  not  liable.  If  a 
recovery  against  the  sheriff  is  necessary  in  all  cases  before 
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132».  a  suit  can  be  sustained  against  his  sureties,  there  is  no  rem? 
Harwood  edy  in  this  case,  either  at  law  or  equity,  because  the  statute 
gj^  has  made  no  provision  for  a  proceeding  against  his  personal 
representative. 

Without  expressing  any  opinion  on  the  question  whether 
the  Supreme  Court  would  permit  the  bond  to  be  put  in 
suit  upon  a  proper  application,  showing  that  the  sheriff  had 
collected  the  money  and  died  insolvent,  and  that  there  was 
no  personal  representative  against  whom  a  suit  could  be 
prosecuted,  1  am  satisfied  if  the  complainants  have  any 
remedy  against  the  bail,  the  Supreme  Court  is  the  proper 
tribunal  to  afford  that  relief.  It  was  evidently  the  inten- 
tion of  the  legislature  to  give  to  that  court  power  to  admin- 
ister relief  to  the  parties  injured  by  the  default  of  the  sheriff 
to  the  full  extent  to  which  the  sureties  are  liable.  The 
condition  of  the  bond  is  broad  enough  to  reach  every  pos- 
sible case  where  the  bail  ought  to  be  made  liable.  And  il 
they  are  liable  at  all,  it  must  be  by  a  suit  on  the  bond  in 
the  name  of  the  people,  under  the  equity  of  the  fifth  sec- 
tion of  the  act. 

The  demurrer  must,  therefore,  be  deemed  to  be  well 
taken  in  this  case. 


Hakwood  and  others  v.  Eirby. 

The  right  of  an  incumbrancer  cannot  be  affected  by  a  sale  of  lands  in  parti- 
tion, neither  can  he  be  made  a  party  to  the  suit 

If  the  lands  are  divided,  the  lien  of  the  incumbrance,  after  the  division,  will 
be  confined  to  the  share  allotted  to  the  party  against  whom  the  incum* 
brance  is  held. 

If  the  lands  are  sold,  the  purchaser  will  take  the  premises  subject  to  the  lien 
of  the  incumbrance  upon  the  undivided  share. 
[*470]  *The  Revised  Statutes  have  altered  the  law  on  this  subject,  and  have  au- 

thorized the  court  to  decree  a  sale,  which  will  give  the  purchaser  a  per- 
fect title,  discharged  from  all  Hens  and  incumbranoe8.[I] 

[1]  2  R.  a  (4th  ed.)  585,  sea  57. 
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The  complainants  filed  a  bill  for  partition  in  this  cause,       1M*» 
setting  forth,  among  other  things,  that  the  share  of  the  de-     Harwood 
fendant  was  incumbered  by  two    legacies  or  annuities      ^^ 
charged  thereupon,  and  by  a  judgment  and  a  mortgage ;  u*y  l&th. 
and  that  the  premises  were  so  situated  that  a  partition 
thereof  could  not  be  made  without  a  sale,  and  praying  a 
sale  of  the  premises  and  division  of  the  money,  deducting 
from  the  share  of  the  defendant  the  amount  of  the  incum- 
brances.   The  defendant  in  his  answer  admitted  the  incum- 
brances to  have  been  created  as  stated  in  the  bill,  but  in- 
sisted that  he  did  not  hold  the  premises  subject  thereto, 
but  that  the  same  were  only  contingently  liable  therefor. 
A  reference  was  made  to  a  master  to  report  whether  parti- 
tion could  be  made,  and  to  ascertain  and  report  upon  the 
title  of  the  different  parties  in  the  premises;  and  if  he 
should  be  of  opinion  that  partition  could  not  be  made,  to 
report  the  incumbrances  on  the  respective  shares,  without 
prejudice  to  tlie  rights  of  the  parties.    The  cause  was  sub- 
mitted on  bill  and  answer,  and  the  master's  report. 

J.  King  for  the  complainants. 

J.  L.  Wendell  for  the  defendants. 

The  Chancellor: — The  master  has  obviously  mista- 
ken the  object  of  the  reference  as  to  the  title.  He  should 
have  ascertained  and  reported  what  part  of  the  premises 
belonged  to  each  of  the  parties,  and  the  quantity  of  their 
estate  therein,  whether  for  life  or  in  fee,  instead  of  reporting 
the  chain  of  title  which  was  not  necessary  any  further  than 
to  show  how  the  incumbrances  affected  the  different  shares. 
He  has  also  made  an  evident  mistake  in  relation  to  the 
amount  of  the  incumbrances,  but  whether  in  favor  of  or 
against  the  infant  complainants,  I  am  unable  to  determine. 
The  annuity  to  Mrs.  Kellogg  is  for  life,  and  yet  the  master 
has  only  reported  the  arrears  up  to  the  time  of  his  report^ 
without  allowing  any  thing  for  the  value  of  the  annuity  for 
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I0**-  the  remainder  *of  her  life.  He  has  also  made  a  mistake 
Hvwood  the  other  way,  in  estimating  the  legacies  to  the  two  grand- 
g^by  daughters  of  the  testator  as  legacies  absolute,  or  annuities 
in  fee.  Thej  are  entitled  to  the  $600,  or  to  the  interest 
thereon  for  life,  at  the  election  of  the  devisee.  The  master 
ought,  therefore,  to  have  ascertained  the  arrears  now  due, 
and  computed  the  present  value  of  an  annuity  of  $85  for 
the  remainder  of  the  life  of  each.  If  any  decree  could  be 
made  in  the  cause,  the  sale  could  not  be  ordered  until  the 
extent  of  these  incumbrances  was  ascertained  with  mare 
certainty. 

The  important  question  in  this  cause  is,  what  decree  can 
be  made  consistently  with  the  equitable  rights  of  all  the 
parties.  It  is  now  the  settled  law  that  an  incumbrancer 
upon  an  undivided  share  of  the  estate  cannot  be  made  a 
party  to  a  suit  for  the  partition  of  the  whole  property.[l] 
His  right  cannot  be  affected  by  a  partition  or  sale  of  the 
estate.  If  it  is  divided,  the  incumbrance  continues  a  lien 
on  the  share  set  off  to  the  party  whose  undivided  portion 
of  the  premises  was  before  bound.  [2]  In  the  case  of  a  sale, 
the  purchaser  takes  the  premises  subject  to  the  lien  upon 
the  undivided  share ;  and  has  the  same  equity  to  throw  the 
incumbrance  on  to  the  other  lands,  or  other  persons,  as  the 
party  whose  share  is  incumbered  would  have  had  if  the  safe 
had  not  taken  place.  Such  is  the  effect  of  the  decision  in 
Sabring  v.  Mercereau^  (Hopk.  Rep.  501,)  and  that  decision 
was  afterwards  unanimously  affirmed  in  the  court  of  dernier 
resort  In  cases  where  there  are  contingent  incumbrances, 
or  contests  as  to  the  amount  of  the  liens  on  any  particular 
share,  it  follows  of  course  that  the  other  parties  never  can 
be  fully  indemnified  for  the  loss  they  will  sustain  by  a  sale 
of  their  property  in  common  with  that  which  is  in  contro- 
versy. Although  the  court,  for  the  purpose  of  the  parti- 
tion, may  direct  an  account  to  be  taken  of  the  probable 
extent  of  such  liens,  the  purchaser  can  never  rely  upon  that 

p]  2  R.  S.  (4th  ed.)  677,  sect  8,  10. 
[9]  2  R.  S.  (4th  ed)  518,  sec.  ft 
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account,  as  the  incumbrancers  will  not  be  bound  thereby;        YCT9« 
and  he  must  take  upon  himself  the  risk  of  contesting  the       Manny 
question  as  to  the  amount  afterwards.    The  answer  in  this     p^pg. 
cause  shows  that  there  is  sufficient  personal  property  in  the 
hands  of  the  executors  of  Kellogg  to  discharge  *all  the  leg-         [*472] 
acies,  and  which  was  to  be  first  applied  for  that  purpose. 
If  this  be  so,  the  amount  of  those  liens  cannot  be  deducted 
from  the  defendant's  share  of  the  purchase-money. 

Ample  provision  is  made  for  a  case  like  the  present  in 
the  Revised  Statutes.  After  they  go  into  operation,,  the 
court  may  decree  a  sale  which  will  give  to  the  purchaser  a 
perfect  title  to  the  premises,  discharged  of  all  liens  and  in- 
cumbrances, and  the  half  of  the  purchase-money  belonging 
to  the  defendant,  after  deducting  costs,  will  be  brought  into 
court,  leaving  the  various  incumbrancers  to  litigate  their 
rights  to  that  part  of  the  purchase-money  with  him.  I  am 
therefore  satisfied  it  is  for  the  interest  of  all  parties,  but 
more  particularly  of  these  infant  complainants,  that  no  decree 
for  sale  should  be  made  in  this  case  previous  to  the  first 
day  of  January  next.  The  cause  must  therefore  stand 
over  until  that  time,  when  either  party  may  apply  for  such 
decree  for  the  sale  of  the  premises  as  may  be  just,  and  as 
the  court  may  then  have  the  power  to  make. 


Manny,  administrator,  &c.  v.  Phillips. 

Where  a  debtor  conceals  his  ownership  of  property  to  prevent  its  seizure  from 
executions  against  him,  and  one  of  his  judgment  creditors  aids  him  in  thiB 
fraud,  this  court  will  not  interpose  inj^ror  of  the  debtor  against  such  judg*> 
ment  creditor,  but  will  leave  the  parties  to  their  legal  rights. 

If  executors  or  aAmnistratore  commence  a  suit  in  Chancery  in  good  fiuth, 
upon  probable  grounds  of  right,  and  to  enforce  a  supposed  claim  of  the  tes- 
tator or  intestate,  they  will  not  be  charged  with  costs. 

But  if  they  bring  a  suit  in  this  court  merely  to  aid  a  defence  at  law,  they  can- 


!Ujl9th. 
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1829.  not,  in  case  of  failure,  be  excused  from  costs  here,  in  a  case  in  which  carts 

~  would  be  given  against  them  in  the  suit  at  law. 

v. 
P^2'IL  ^HE  kill  ^  this  cause  was  filed  to  set  aside  a  judgment 
entered  upon  a  bond  and  warrant  of  attorney  given  by  the 
intestate  to  the  defendant.  The  whole  equity  of  the  bill 
was  denied  by  the  answer ;  but  the  complainant  proceeded 
to  take  testimony,  and  the  cause  was  heard  on  pleadings 
and  proofs. 

J.  S.  Van  Rensselaer  <k  J.  J.  Danford,  for  complainant 

K  T.  Reynolds,  for  the  defendant,  cited  2  John.  Ch.  R 
274;  3  Brown's  Ch.  E.  475. 

[*478]  *The  Chancellor  : — The  answer  of  the  defendant  shows 

a  good  and  valuable  consideration  for  the  bond  and  warrant 
on  which  the  judgment  was  entered  up,  and  there  is  nothing 
in  the  proof  to  discredit  the  answer.  Probably  the  intes- 
tate had  particular  reasons  for  having  the  fact  of  his  owner- 
ship "of  the  horse  concealed,  to  keep  it  from  the  reach  of 
executions ;  and  if  the  defendant  had  lent  himself  to  such 
a  fraud,  it  wrould  not  be  a  good  reason  for  the  interposition 
of  this  court.  In  such  cases  this  court  leaves  the  parties  to 
their  legal  rights. 

The  only  passible  question  in  this  case  is  as  to  the  de- 
fendant's right  to  costs.  In  general,  an  executor  or  ad- 
ministrator who  brings  a  suit  in  this  court  in  good  faith,  on 
a  probable  ground  of  right,  will  not  be  charged  with  costs. 
The  object  of  this  suit  was  not  to  enforce  any  supposed 
claim  of  the  intestate  against  the  defendant.  Its  real  object 
was  a  defence  to  the  suit  at  law  which  was  brought  against 
the  administrator  on  the  judgment.  If  an  executor  or  ad 
ministrator  sets  up  a  defence  at  law  which  fails,  he  is 
chargeable  with  the  costs ;  and  I  can  see  no  reason  why 
he  should  be  in  a  better  situation  when  he  attempts  to  make 
such  defence  by  the  aid  of  this  court.    If  this  suit  had  been 
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commenced  by  the  intestate,  there  could  be  no  possible  182*- 

reason  for  excusing  him  from  the  payment  of  costs ;  and  in  Sweet 

a  case  like  the  present,  the  representative  character  of  the  Qroen. 
complainant  cannot  protect  him. 

The  bill  must  be  dismissed  with  costs. 


Sweet  v.  Green. 


Where  a  grantor  in  a  quit  claim  deed  covenants  to  warrant  the  premises 
against  all  persons  claiming  by  or  under  himself  and  subsequent  to  such 
conveyance  he  acquires  the  legal  title  to  the  premises,  the  same  will  enure 
to  the  benefit  of  the  grantee.[l] 

And  where  the  premises  have  been  conveyed  by  the  grantee  to  a  bona  fide 
purchaser  without  notice,  the  original  granjor  cannot  set  up  against  such 
purchaser  fraud  or  mistake  in  the  insertion  of  the  covenant  of  warranty  in 
the  original  deed  of  conveyance. 

The  purchaser  of  lands  under  a  judgment  obtains  all  the  right  of  the  defend 
ant  to  the  premises,  and  no  equity  can  be  set  up  against  him  on  accoun 
of  notice  which  did  not  affect  the  title  to  the  land  in  the  hands  of  the  judg 
ment  debtor. 

*In  October,  1795,  Jonathan  Green  was  in  possession  by 
his  tenant  of  forty  acres  of  land,  in  the  manor  of  Rensselaer-  [*474] 
wick,  which  he  claimed  to  have  purchased  from  J.  Odell; 
but  the  legal  title  was  then  supposed  to  be  either  in  Odell 
or  S.  Van  Rensselaer.  Jonathan  Green  on  the  31st  of  the 
same  month,  conveyed  this  land  by  way  of  mortgage  to 
the  complainant,  and  authorized  him,  in  case  of  the  non- 
payment of  the  mortgage  money,  to  receive  the  deed  from 
Odell  or  Van  Rensselaer  in  his  own  name.  In  September, 
1797,  the  parties  to  the  mortgage  made  a  new  arrangement, 

[1]  Kellogg  v.  Wood,  4  Paige,  578;  Jackson  v.  Hoffman,  9  Cow.  271; 
Jackson  v.  Matsdorf,  11  John.  91 ;  Jackson  v.  Wright,  14  id.  193;  Jackson 
v.  Murry,  12  id.  201 ;  PeUereau  v.  Jackson,  11  Wen.  110 ;  Jackson  v.  Ireland, 
3  id.  99.  A  conveyance  by  a  feme  covert,  with  warranty,  although  acknowl- 
edged according  to  the  statute,  will  not  operate  by  way  of  estoppel  as  to  pass 
to  her  grantee,  her  subsequently  acquired  interest  of  the  property  conveyed. 
Leal  v.  Woodworih,  3  Paige,  470.    See  also  Jackson  v.  Winshw,  9  Cow.  81. 
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M***  by  which  it  was  agreed  that  Sweet  should  take  the  40  acre 
Sw«ct  lot,  except  about  half  an  acre,  which  is  the  subject  of  con- 
OjJ^  troversy  in  this  suit,  and  two  other  pieces  of  land,  one  of 
which  was  a  lease  lot  and  the  other  a  possession  lot  merely, 
at  the  appraisal  of  men  selected  by  them  for  that  purpose, 
and  pay  to  Joseph,  the  father  of  Jonathan  Green,  the  bal- 
ance of  the  purchase-money  after  deducting  the  amount 
due  to  Sweet  on  his  mortgage ;  and  Sweet  also  agreed  to 
convey  to  Joseph  Green  the  half  acre  lot  in  controversy  in 
this  suit.  It  was  understood  at  the  time  that  the  legal  title 
was  not  vested  in  Sweet  or  Green,  and  the  former  therefore 
insisted  that  he  would  only  give  to  Joseph  Green  as  good 
a  title  as  he  received  from  Jonathan  by  the  conveyance  of 
October,  1795.  A  quit  claim  deed  was  thereupon  given 
from  Sweet  to  Joseph  Green  for  the  half  acre  in  fee;  but  a 
covenant  was  inserted  tnerein,  by  which  the  grantor  cove- 
nanted to  warrant  the  premises  against  all  persons  claiming 
by  or  under  himself  and  the  bill  in  this  cause  was  filed  to 
get  rid  of  that  covenant  upon  the  allegation  that  it  was  in- 
serted by  fraud  or  mistake.  In  December,  1797,  Joseph 
Green  conveyed  the  half  acre  to  his  son  Jonathan,  and  in 
March,  1798,  the  latter  conveyed  it  to  Wm.  Gillet.  In 
July,  1799,  Gillet  conveyed  it  to  James  Green,  and  in 
May>  1813,  the  latter  conveyed  it  to  David  Crandall  and 
Green  Crandall  with  warranty.  In  February,  1815,  John 
Green,  the  defendant  in  this  suit,  recovered  a  judgment 
against  the  Crandalls  in  the  Supreme  Court,  under  which 
he  obtained  a  conveyance  of  the  half  acre  from  the  sheriff 
in  July,  1817.  The  complainant  had  a  junior  judgment 
against  Crandall,  under  which  he  obtained  possession  of 
[*475]  the  premises  *in  controversy.  On  the  11th  of  June,  1816, 
the  complainant  obtained  from  Stephen  Van  Bensselaer  a 
conveyance  of  the  whole  lot,  under  which  he  claims  the 
half  acre  in  question ;  but  in  consequence  of  the  covenant 
in  his  quit  claim  deed,  he  supposes  himself  estopped  from 
setting  up  that  claim.  The  cause  was  heard  on  pleadings 
and  proofs. 
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A*  Van  Vechten  and  J.  P.  Cushman  for  the  oomplain-       ***»• 
ants : — The  bill  in  this  case  was  filed  to  strike  out  the  coy-       Sweet 
enant  of  warranty  in  the  deed  from  the  complainant  to  Jo-       GtaeiL 
jseph  Green,  sipon  the  ground  that  the  same  was  inserted 
either  by  fraud  or  mistake.    The  covenant  cannot  be  ef-       * 
fectual  against  the  title  recently  acquired  by  the  complain- 
ant from  Stephen  Van  Rensselaer.    The  complainant  was 
surprised  by  this  covenant,  when  he  made  the  purchase 
from  Mr.  Van  Rensselaer.    Lapse  of  time  will  not,  unless 
very  long,  bar  a  claim  to  be  relieved  against  fraud.    {Cook 
v.  Clay  worthy  18  Ves.  16;  Nichol  v.  Trustees  of  Huntington, 
1  John.  Ch.  R.  166,  177.) 

D.  Buely  jun.,  and  D.  Gardner,  for  the  defendants,  con- 
tended that  a  mistake  could  not  be  corrected,  if  the  correc- 
tion would  defeat  the  intention  of  the  parties ;  (Lyman  v. 
United  Ins.  Co.,  17  John.  R.  377 ;  Maine  and  wife  v.  Ad- 
ministrator of  Dickinson,  2  Dessaus.  R.  191 ;)  that  the  de- 
fendant was  a  bona  fide  purchaser  without  notice ;  that  the 
claim  of  the  complainant  was  barred  by  lapse  of  time  ;  and 
that  in  no  case  where  a  covenant  is  read  could  ignorance 
of  its  effect  be  set  up  as  an  excuse.  (Anderson  v.  Roberts, 
18  John.  Rep.  531 ;  Fletcher  v.  Peck,  6  Cranch,  133 ;  Sug- 
den,  661;  1  Mad.  Ch.  206; -Jackson  v.  Henry,  10  John.  R. 
185;  Starkie's  Ev.  4th  p.  1018,  1019,  1020;  Jones  v.  Stat- 
ham,  3  Atk.  R.  389 ;  Executors  of  Oetman  v.  Beardsley,  2 
John.  Ch.  R.  274 ;  King  v.  Baldwin,  id.  557 ;  Lyman  v. 
United  Ins.  Co.,  id.  630;  Irnham  v.  Child,  1  Brown's  Ch. 
Cas.  93 ;  SJielburne  v.  Inchiquin,  id.  341 ;  Wendell  v.  Van 
Rensselaer,  1  John.  Ch.  R.  824 ;  Storrs  v.  Barker,  6  John. 
Ch.  R.  166;  1  Ambler's  Rep.  101;  Gregory  v.  Gregory, 
Cooper's  Ch.  R.  201 ;  Bonny  v.  Ridgard,  1  Cox's  Cas.  in 
Ch.  145 ;  Morse  v.  Royall,  12  Ves.  373,  377 ;  Davoue  v. 
Fanning,  2  John.  Ch.  R.  252;  Underhillv.  Van  Cortland^ 
id.  362.) 

*The  Chancellor  : — There  are  several  substantial  ob         [*476] 
iections  to  the  complainant's  claim  to  amend  the  original 
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1829.  conveyance  by  striking  out  the  covenant  At  the  time  he 
Park  obtained  his  conveyance  of  the  legal  title  from  S.  Van 
Peck.  -Rensselaer,  Crandall  was  in  possession  as  a  bona  fide  pur- 
chaser of  the  premises,  by  divers  mesne  conveyances  fronv 
the  complainant's  grantee,  and  without  any  notice  of  the 
alleged  fraud  or  mistake.  The  ^moment,  therefore,  that 
Van  Bensselaer's  deed  was  given,  by  the  covenant  of  war* 
ranty  in  the  conveyance  of  Sweet,  Crandall  became  vested 
with  a  perfect  title  in  the  half  acre,  and  subsequent  notice 
to  him  or  his  assigns  could  not  divest  that  title.  Green, 
who  obtained  the  property  under  the  judgment  against 
Crandall,  obtained  all  the  right  which  the  latter  had  in  the 
premises,  and  no  equity  can  be  set  up  against  him  on  ac- 
count of  notice.     {Jackson  v.  ilcChesney,  7  Cowen,  860.) 

Independent  of  this  legal  objection,  I  am  satisfied  from 
the  testimony  that  the  effect  of  the  covenant,  under  the 
circumstances,  produces  the  exact  state  of  things  contem- 
plated by  the  parties;  and  if  it  had  not  been  inserted,  the 
defendant  would  have  been  entitled  in  equity  to  a  quit 
claim  from  the  complainant  of  the  title  acquired  under  the 
conveyance  from  Van  Rensselaer.  And  the  weight  d 
proof  also  is,  that  the  covenant  was  knowingly  and  inten- 
tionally inserted  for  the  purpose  of  vesting  the  title  in  the 
grantee,  whenever  a  conveyance  for  the  whole  lot  should 
be  obtained  from  Van  Rensselaer,  the  nominal  owner. 
The  bill  must  be  dismissed  with  costs. 


[*477]  *Park  v.  Peck  and  others. 

Where  tho  purchaser  of  mortgaged  premises  had  admitted  the  existence  of 
the  lien  within  twenty  years,  and  promised  to  discharge  the  mortgage,  it 
was  held  sufficient  to  rebut  the  presumption  of  payment  arising  from  U» 
lapse  of  time. 

Such  admissions  of  the  purchaser  are  also  legal  evidence  against  all  his  judg- 
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merit  creditor*  Whose  judgments  have  bee*  recovered  subsequent  to  such  lfctfc. 

admissions.  *~  -p^ 

Where  a  defendant  in  a  bill  of  foreclosure  knowingly  sets  up  an  unjust  do-  tm 

fence,  and  thereby  subjects  the  complainant  to  extra  costs  and  expense,  he  Jtack. 
may  be  charged  personally  with  the  costs. 

«  • 

The  bill  in  this  case  was  filed  to  foreclose  a  mortgage  Hay  25*. 
given  in  1803,  which  had  been  due  more  than  twenty  years. 
One  of  the  defendants  was  the  purchaser  of  the  equity  of  re* 
demption,  and  the  others  were  the  judgment  creditors  of 
such  purchaser.  They  alleged,  in  their  answers,  that  the 
mortgage  was  paid,  and  insisted  upon  the  lapse  of  time  as 
evidence  of  such  payment  To  rebut  this  presumption,  the 
complainant  gave  in  evidence  the  admissions  of  the  admin- 
istrator of  the  mortgagor,  and  also  the  admissions  of  the 
purchaser  of  the  equity  of  redemption  made  by  him  subse- 
quent to  his  purchase  and  prior  to  the  judgments  of  the 
other  defendants. 

W.  Silliman,  for  the  complainant,  contended  that  no  pre- 
sumption of  payment  could  be  raised  against  the  mortgage 
from  the  lapse  of  time,  it  being  less  than  25  years  since  it 
was  given ;  that  a  longer  time  was  necessary  to  raise  the 
presumption  in  the  case  of  a  mortgage  than  of  a  bond;  and 
that  if  the  lapse  of  time  was  sufficient  to  raise  the  presump- 
tion of  payment,  such  presumption  was  rebutted  by  the  cir- 
cumstances of  the  case.  (Oswald  v.  Leigh,  1  Term  R  271 ; 
Hillary  v.  WaUer,  12  Ve*.  284;  Fladong  v.  Winter,  19 
Yes.  196 ;  Botiz  v.  BuUman,  1  Yeates'  Rep.  584 ;  Mcecuiors 
of  Brewton  v.  Executors  of  Cannon,  1  Bay's  R.  488;  Cottie 
v.  Payne,  8  Day's  B.  289 ;  Quince  v.  Boss,  Taylor's  R. 156 ; 
Jackson  ex  dem.  The  People  v.  Pierce,  10  John.  R.  414; 
Roseboom  v.  BiMngton,  17  John.  R.  182 ;  Jackson  v.  De- 
Jancey,  *11  John.  R.  865 ;  Jackson^.  Delancey  and  another,  [*478] 
18  John.  587 ;  GoteeU  and  others  v.  Budd  and  others,  1 
Campb.  27;  Phil.  Ev.  114;  Toplisr.  Baker,  2  Cox's  Ch. 
Cas.  122!)  If  the  complainant  foils  on  account  of  the  pie* 
sumption  of  payment  from  the  lapse  of  time,  he  will  not  be 

Vol.  I.  84 


478  OASES  IN  CHANCERY. 

im-       liable  to  costs.    (Demarest  v.  Wynkoope,  3  John.  Ch.  147.) 
Park       But  the  defendants  having,  by  an  unjust  defence,  put  the 

complainant  to  expense  and  trouble,  ought  to  be  decreed  to 

pay  costs.    (2  Mad.  427,  423.) 


T. 

Peolc 


C.  F.  Grim,  for  the  defendants,  cited  Oswald  v.  Leigh,  1 
D.  &  E.  271 ;  Giles  v.  Barremore,  6  John.  Ch.  652 ;  Hillary 
v.  Waller,  12  Ves.  266;  Trash  v.  White,  3  Brown's  C.  C. 
289 ;  Collins  v.  Tarry,  7  John.  B.  283 ;  Whiting  v.  White, 
2  Cox's  Ch.  Cas.  293. 

The  Chancellor  : — The  evidence  is  sufficient  to  rebut 
the  presumption  of  payment  arising  from  the -lapse  of  time- 
The  mortgage  was  given  in  1803,  and  payable  the  succeed- 
ing year.  The  mortgagor  was  a  brother  of  the  complain- 
ant, and  continued  poor  until  his  death,  in  1810  or  1811. 
In  the  latter  year  his  administrator  acknowledged  the  mort- 
gage was  unsatisfied,  and  sold  the  premises  under  the  sur- 
rogate's order  subject  to  the  lien  thereof.  The  evidence  is 
sufficient  also  to  show  that  Peck,  the  purchaser,  frequently 
recognized  it  as  an  existing  incumbrance  and  promised  to 
settle  it    . 

These  admissions  and  promises  were  made  long  prior  to 
the  judgment  of  Hart  and  Card  against  Peck,  and  therefore 
are  evidence  against  them  as  well  as  himself.  There  must 
be  the  ordinary  decree  for  a  reference  to  ascertain  what  is 
due  on  the  mortgage,  and  for  a  sale  on  the  coming  in  of  the 
master's  report. 

The  complainant  asks  costs  against  the  judgment  credi- 
tors who  have  put  in  their  answers,  and  put  him  to  the 
proof  of  the  existence  of  the  lien.  If  a  defendant,  against 
his  better  knowledge,  sets  up  an  unjust  defence  and  puts 
the  complainant  to  extra  costs  when  the  premises  are  in- 
sufficient to  pay  the  whole  amount,  such  extra  costs  ought 
to  be  charged  on  the  defendant  personally.  But  this  is  not 
a  case  of  that  description.  These  judgment  creditors  had 
[*479]        no  knowledge  *that  the  mortgage  was  an  existing  incum- 
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brance ;  and  from  the  complainant's  neglect  to  enforce  it       1829- 
for  more  than  twenty  years  after  the  amount  was  due,  they 
had  a  right  to  presume  it  paid,  and  to  put  him  to  prove  the 
contrary.    He  has  no  personal  claim  against  them  for  the 
costs  in  such  a  case. 


V. 

Van  Bora. 


Stephens  and  others  v.  Van  Buren  and  Wyckopp, 
Executors 

Where  executors  or  administrators,  without  any  sufficient  excuse,  refuse  to 

pay  over  to  the  general  guardian  funds  belonging  to  infants,  they  may  be 

personally  charged  with  costs. 
If  executors  retain  money  in  their  hands,  belonging  to  infants  for  several 

years  without  any  good  reason  for  so  doing,  they  will  be  charged  with  the 

interest  which  they  might  have  received  thereon. 
The  court  will  protect  the  rights  of  infanta  where  they  are  manifestly  entitled 

to  something,  although  their  guardian  ad  litem  neglects  to  claim  it  in  their 

behal£ 

This  was  a  suit  brought  in  the  name  of  infants,  by  their  May  2Mh. 
guardian,  to  recover  the  amount  belonging  to  them  in  the 
hands  of  the  executors  of  their  grand-father.    The  facts 
upon  which  the  decree  was  founded  appear  in  the  opinion 
of  the  court. 

The  Chancellor  : — This  is  a  bill  filed  by  infants  to  re- 
cover their  share  of  the  estate  of  their  grand-father  which 
was  bequeathed  to  them  after  the  death  of  their  mother. 
She  died  about  the  first  of  December,  1825 ;  at  which  time 
the  share  of  the  estate  belonging  to  the  complainants  was 
$12,724  83.  Their  guardian  applied  for  the  payment  of 
what  was  due ;  but  the  defendants  declined  paying  it  over 
for  some  reason  which  does  not  appear.  The  defendants 
and  the  guardian  have  submitted  the  case  for  the  con- 
sideration and  decision  of  this  court.  As  there  appears  to 
be  nothing  in  dispute  between  them,  I  can  see  no  reason 


Y. 

Van  Bowl 
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1829.  for  charging  these  infants  with  the  expense  of  this  suit; 
Stephens  and  as  the  executors  refused  to  pay  without  any  excuse  for 
such  refusal,  I  should  probably  have  given  the  guardian 
his  costs  against  them  if  he  had  asked  it  There  is  one 
[*480]  thing,  however,  manifestly  wrong.  The  executors  *have 
had  the  money  three  or  four  years  in  their  hands,  and 
•without  any  excuse  for  retaining  it,  and  yet  the  guardian 
does  not,  in  his  draft  of  the  decree,  even  ask  them  to  pay 
the  interest.  I  cannot  suffer  him  thus  to  deprive  the  in- 
fante  of  what  appears  a  fair  and  equitable  claim  against  the 
defendants.  There  must  be  a  reference  to  a  master  to  ascer- 
tain what  is  due  to  each  of  the  infants  from  the  defendants; 
and  the  master  must  charge  the  defendants  with  the  inter- 
est which  they  have  received  or  might  have  received  on 
such  amount^  with  reasonable  diligence,  since  the  death  of 
the  mother.  The  master  must  also  ascertain  whether  the 
guardian  has  given  sufficient  security  to  the  infants  for  the 
faithful  execution  of  his  trust ;  and  in  judging  of  such 
security,  he  must  see  that  there  are  two  responsible  persons, 
each  of  whom  is  worth  over  and  above  all  debts  double  the 
amount  of  the  personal  estate  of  the  infants,  including  inter- 
est thereon  during  their  minority,  and  of  the  whole  amount 
of  the  rents  and  profits  of  their  real  estate  during  that  period 
The  penalty  of  the  bond  should  be  to  that  extent  On  the 
coming  in  and  confirmation  of  the  report,  if  it  appears  the 
security  is  sufficient,  the  defendants  must  pay  the  amount 
reported  due  to  the  guardian;  and  if  insufficient,  they 
must  pay  it  into  court,  to  be  invested  for  their  benefit  by 
the  assistant  register  until  security  is  given  to  the  satisfac- 
tion of  the  court 
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Floyd  akd  Floyd  v.  Barker  and  Ferris,  j; 

Executors,  &c.  Bartws. 

Where  there  ia  a  general  residuary  clause  in  a  will,  if  a  specific  legacy  is  re- 
voked, or  becomes  lapsed,  it  fells  into  the  residue,  to  he  disposed  of  under 
the  general  clause ;  but  if  the  residue  is  given  to  several  persons  in  com- 
mon, and  one  of  them  dies,  or  his  legacy  is  revoked,  his  share  will  go  to 
the  next  of  kin,  and  not  to  the  other  residuary  legatees. 

The  complainants  are  legatees  under  the  will  of  Gloriana 
Franklin,  who  died  in  1804.  By  her  will,  among  other  7 
things,  she  bequeathed  certain  articles  of  property  and  oer* 
tain  sums  of  money,  to  be  paid  out  of  her  estate,  to  Sophia 
Dayton ;  and  she  directed  her  executors,  if  upon  settling 
her  estate  they  found  they  had  money  in  their  hands  more 
than  *sufficient  to  pay  off  the  legacies  given  by  the  will,  or  [*481] 
i£,  from  any  unfavorable  circumstances,  they  should  not 
have  sufficient  to  pay  said  legacies,  that  then  they  should 
pay  to  her  legatees  all  such  moneys  which  they  should 
have  in  their  hands,  be  the  same  more  or  less,  in  propor- 
tion to  the  sums  therein  given  to  the  legatees,  except  the 
sums  of  money  given  to  her  slaves,  which  were  in  no 
case  to  be  diminished  or  augmented.  She  afterwards 
made  a  codicil,  by  which  she  revoked  all  the  gifts  and  lega- 
cies given  by  her  will  to  Sophia  Dayton,  and  bequeathed 
the  same  to  certain  persons  therein  named,  among  whom 
were  the  complainants.  The  bequest  to  them  was  as  firi* 
laws :  "  Also  of  such  money,  I  give  and  bequeath  to  Al- 
fred Floyd,  son  of  John  Floyd,  and  to  his  heirs  and  assigns 
forever,  the  sum  of  $250  out  of  the  said  money  mentioned 
in  my  will  to  be  paid  to  the  said  Sophia.  Also,  I  give  and 
bequeath  to  Jesse  Floyd,  son  of  the  said  John  Floyd,  being 
in  Suffolk  county,  the  sum  of  $250,  and  his  heirs  and  as- 
signs." She  then  continued :  "  And  if  the  money  so  given 
to  my  said  kinswoman  Sophia  as  aforesaid  shall  be  more 
than  sufficient  to  pay  the  said  legacies,  or  shall  fall  short 
of  paying,  in  such  case  I  will  and  order  that  the  legacies 
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1828.  be  paid  accordingly."  Thomas  Thomas,  one  of  the  legatees 
ll^d  named  in  the  will,  and  also  in  the  codicil,  died  before  the 
guJ^,  testatrix.  The  defendants  who  were  named  as  executors 
in  the  will  took  upon  themselves  the  execution  of  the  trust. 
There  was  money  in  their  hands  more  than  sufficient  to 
pay  off  all  the  pecuniary  legacies  and  the  complainants  in- 
sisted upon  the  right  of  having  their  legacies  increased  pro- 
portionably  with  the  other  legatees  out  of  such  surplus,  and 
claimed  the  lapsed  share  of  Thomas  Thomas  as  a  part  of 
such  surplus.  The  executors  doubting  their  right,  refused 
to  increase  the  legacies  of  the  complainants,  and  asked 
the  direction  of  the  court 

W.  SiUimarij  for  complainants. 

R.  Bogardus,  for  defendants. 

[*482]  *The  Chancellor: — The  bill  in  this  cause  was  filed  to 

obtain  the  construction  of  the  will  of  Gloriana  Franklin  and 
the  codicil  annexed,  so  far  as  relates  to  certain  legacies 
given  to  the  complainants  in  the  codicii 

Under  the  second  clause  of  the  will  Mrs.  Dayton  was 
entitled  to  half  the  proceeds  of  two  houses  and  lots  in  the 
city  of  New  York ;  but  by  the  codicil  the  legacy  to  Isaac 
Sniffin  is  to  be  paid  out  of  the  same.  This,  of  course,  con- 
stitutes a  part  of  the  fund  out  of  which  the  legacies  to  the 
complainants  and  others  in  the  codicil  are  to  be  paid.  It 
was  also  undoubtedly  the  intention  of  the  testatrix  that  the 
goods,  &c.,  bequeathed  to  Mrs.  Dayton  for  life,  and  the 
residue  to  the  children,  should  also  constitute  a  part  of  that 
fund.  Although  the  word  money  is  used,  yet,  as  she  had 
directed  those  goods  in  the  end  to  be  turned  into  money, 
she  must  have  intended  to  dispose  of  the  proceeds  thereof 
in  the  codicil.  The  legacy  given  in  the  fifth  clause  of  the 
will  of  course  constitutes  a  part  of  the  fund,  which  last 
fund  is  to  be  increased  or  diminished  under  the  eleventh 
clause  in  proportion  to  the  pecuniary  legacies  therein  con- 
tained, except  those  to  the  blacks.    But  in  ascertaining  the 


▼. 
Barker. 
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amount  of  that  ftmd,  the  lapsed  legacy  to  Thomas  Thomas  1829- 
is  not  to  be  taken  to  increase  the  same.  The  amount  which  Floyd 
would  have  belonged  to  him  if  he  had  lived  does  not  be- 
long to  the  legatees  in  the  will,  but  to  the  next  of  kin. 
And  the  same  rule  must  be  applied  to  the  division  of  the 
share  originally  given  to  Mrs.  Dayton  when  it  comes  to  be 
divided  among  the  legatees  under  the  codicil :  that  is,  the 
share  of  the  complainants  to  be  ascertained  and  computed 
in  the  same  manner  that  it  would  have  been  if  Thomas 
Tnomas  had  survived  the  testatrix ;  and  the  whole  that 
would  in  such  case  have  belonged  to  him  now  belongs  to 
the  next  of  kin.  Where  there  is  a  general  residuary  clause 
in  a  will,  if  a  specific  legacy  is  revoked  or  becomes  lapsed, 
it  fells  into  the  residue  to  be  disposed  of  under  the  general 
clause.  But  if  the  residue  is  given  to  several  in  common, 
and  one  of  them  dies,  or  the  bequest  is  revoked  as  to  one, 
his  share  goes  to  the  next  of  kin.  (Cheslyn  v.  CressweU, 
6  Brown's  P.  C.  1 ;  Bagwell  v.  Dey,  1  Peere  Wms.  R.  700; 
Hunt  v.  Berkeley,  Mosel.  Rep.  48  ;  Skrymsker  v.  *Northcote1  [*488] 
Wils.  Ch.  R.  248.)  The  case  of  Ackroyd  v.  Smithson,  (1 
Brown's  Ch.  Rep.  503,)  is  very  similar  to  the  present.  In 
that  case  the  executors  were  directed  to  sell  the  real  and 
personal  estate  and  out  of  the  proceeds  to  pay  the  debts 
■and  legacies;  and  if  there  was  a  surplus,  to  pay  it  to  his 
legatees  in  proportion  to  their  several  and  respective  lega- 
cies. Two  of  the  legatees  died  in  the  lifetime  of  the  testa- 
tor ;  and  on  a  bill  filed  by  the  next  of  kin,  Lord  Thurlow 
decided  that  the  shares  of  the  two  who  died  were  lapsed 
and  belonged  to  the  next  of  kin,  so  far  as  they  were  con- 
stituted of  personal  estate ;  and  that  so  fer  as  those  shares 
were  made  up  of  the  proceeds  of  the  real  estate  they  be- 
longed to  the  heir  at  law. 

A  decree  must  be  entered  declaring  the  rights  of  the 
complainants  under  the  will  and  codicil  as  above  stated, 
and  if  necessary  an  account  must  be  taken  to  ascertain  the 
amount  due,  and  the  costs  of  the  executors  are  to  be  paid 
out  of  the  fund  which  belongs  to  the  next  of  kin  in  conse- 
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*•»■  quenee  of  the  lapsed  legacies.  If  the  complainants  had 
8e*n  brought  all  the  legatees  and  next  of  kin  before  the  oourt, 
gta,  so  that  their  rights  could  have  been  ascertained  and  settled 
in  this  suit,  the  whole  costs  would  have  been  allowed  oni 
of  the  general  residue ;  but  not  having  done  so,  they  mo* 
bear  their  own  <soets,  as  the  other  parties  interested  may  be 
compelled  to  sustain  a  similar  expense  to  obtain  an  acoowrt 
and  satisfaction  of  what  is  due  to  them. 


Sears  ant>  wife  v.  Hyer  and  others. 

An  adult  husband  may  file  a  bill  In  Chancery  for  the  partition  of  his  wife* 

estate,  although  she  is  an  infant 
He  has  a  valid  and  subsisting  interest  of  his  own  in  the  promises,  and  ma/ 

therefore  join  with  her  in  the  suit 
Where  lands  of  the  wife  who  is  an  infant  are  sold  under  a  decree  in  partition, 

the  husband  is  not  entitled  to  the  proceeds,  but  the  court  will  secure  the 

fund  for  her  use  until  she  becomes  of  age  and  consents  to  his  receiving  the 

same. 
An  omission  of  the  solicitor  or  counsel  to  sign  an  answer  will  not  affect  the 

validity  of  a  decree. 
[*484]  *If  a  mortgage  is  given  on  an  undivided  share  of  the  estate  pending  a  suit  fix 

partition,  the  lien  of  the  mortgagee  will  be  divested  by  a  sale  of  the  prom 

ises  under  the  decree,  and  the  purchaser  will  take  the  estate  dfachaijai 

from  the  inoumbrance. 

The  bill  in  this  cause  was  filed  to  obtain  partition  of  cer* 
tain  real  estate  in  the  city  of  New  York,  an  undivided  share 
of  which  belonged  to  W.  S.  Sears  in  right  of  his  wife,  who 
is  an  infant  and  the  residue  belonged  to  the  defendants. 
The  whole  premises  were  subject  to  a  mortgage  executed 
by  G.  Hyer,  from  whom  all  the  parties  derived  their  title; 
and  since  the  commencement  of  this  suit  Thomas  B.  Hyer, 
one  of  the  defendants,  mortgaged  his  share  of  the  property 
to  H.  Rogers,  who  had  notice  of  the  pendency  of  the  suit 
at  the  time  he  took  such  mortgage.    The  usual  decree  for 
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the  sale  of  the  premises  was  made,  and  the  master  was 
directed  out  of  the  purchase-money  to  pay  off  the  mortgage  ~ 
on  the  whole  premises,  and  the  ooBts  of  the  respective  par^ 
ties,  and  to  deposit  with  the  assistant  register  one-third  of 
the  residue  subject  to  the  further  order  of  the  court  to  seouro 
the  widow's  dower.  He  was  also  directed  to  pay  to  the 
complainants  and  two  of  the  defendants,  each  one-fifth  of 
the  sum  remaining,  and  to  deposit  the  shares  of  T.  R.  Hyer 
and  one  of  the  other  defendants  with  the  assistant  register^ 
subject  to  the  farther  order  of  the  court 

George  Lorrilard  became  a  purchaser  at  the  sale,  and 
entertaining  doubts  as  to  the  title,  he  obtained  a  reference 
to  a  master  to  take  proof  of  the  facts,  and  to  ascertain  and 
report  whether  a  good  and  valid  title  could  be  made  to  the 
purchaser  at  such  sale.  The  objections  made  by  the  peti- 
tioner were :  1.  That  the  wife  being  an  infant,  the  proceed- 
ings were  unauthorized',  2.  That  the  purchaser  had  a  right 
to  have  the  mortgage  on  the  whole  premises  paid  off  before 
he  took  his  title ;  3.  That  he  had  a  right  to  a  release  of  the 
mortgage  to  H.  Rogers;  4.  That  the  answer  of  one  of  the 
defendants  was  not  signed  by  either  solicitor  or  counsel 
The  master  decided  in  favor  of  the  second  and  third  objec- 
tions, and  against  the  others. 

J.  R.  Medley,  for  the  petitioner,  contended  that  infants 
could  not  bring  suits  in  partition,  the  power  to  bring  such 
suite  being  confined  by  the  statute  to  adults,  (Jackson  t. 
*  Woolsey,  11  John.  R.  466 ;)  that  the  mortgage  upon  the  [*485] 
whole  premises  ought  to  be  paid  off  before  the  petitioner 
was  compelled  to  take  the  title,  as  otherwise  the  premises 
would  continue  subject  to  the  lien  of  the  mortgage ;  that 
mortgagees  and  judgment  creditors  could  not  be  made  par- 
ties to  a  suit  in  partition,  and  were  not  bound  by  the  judg- 
ment in  such  suit.  (  Woiion  &  Wife  v.  Gopdand  and  other*, 
7  John.  Ch.  R.  140.) 

J.  L.  Mason  for  the  defendants: — In  Chancery  an  infimt 
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IMP-       may  bring  a  suit  in  partition,  and  will  be  bound  by  the 
Sean       proceedings  therein.     (Lord  Brooke  v.  Lord  and  Lady  Hair 
^       ford,  2  P.  Wms.  618 ;  Oregon/  v.  Molesworth,  3  Atk.  R 
626.)    Even  under  the  statute,  if  one  of  the  plaintiffs  is  an 
adult,  the  proceedings  will  be  sustained,  although  all  the 
rest  are  infanta    (Jackson  v.  Woolsey,  11  John.  R  456.) 
Halsey  Rogers  haying  taken  his  mortgage  after  the  com- 
mencement and  with  notice  of  the  suit,  his  title  was  di- 
vested by  the  sale.    It  was  not  necessary  to  file  a  notice  of 
the  foreclosure  in  the  clerk's  office.    This  is  only  required 
in  cases  where  the  filing  of  the  bill  would  be  constructive 
notice  to  a  purchaser  of  real  estate ;  cases  to  which  the 
doctrine  of  lis  pendens  applies ;  and  where  such  an  interest 
in  the  subject  matter  is  acquired  pending  the  suit,  which, 
if  it  had  been  acquired  before  the  commencement  of  the 
suit,  would  have  created  a  new  party  in  interest,  whom  it 
would  have  been  necessary  to  have  made  a  party  to  the 
suit.    The  object  of  the  rule  of  lis  pendens  is  to  prevent 
the  purchase  of  litigated  titles,  and  to  enable  the  complain- 
ant to  proceed  in  his  suit  without  the  delay  of  making  new 
parties.    (Bishop  of  Winchester  v.  Paine,  11  Ves.  194,  9; 
Murray  v.  BaUou,  1  John.  Ch.  R  566 ;  Murray  v.  LyJburn^ 
2  John.  Ch.  R.  441 ;  Hiern  v.  Mill,  18  Vea  120.)    The  role 
does  not  apply  to  a  case  where  the  interest  is  such  as  will 
not  make  the  person  acquiring  it  a  necessary  party  to  the 
suit    (Woolen  and  wife  v.  Oopelana\  7  John.  Ch.  R  140; 
Sebring  v.  Mercereau,  1  Hopk.  R.  501.)    A  mortgagee  of  an 
undivided  share  of  real  estate  has  no  greater  rights  than 
the  tenant  in  common  against  whom  he  holds  his  mort- 
[*486]         gftg6 >  an<^  *n  c*86  °f  a  partition,  his  lien  is  *confined  to 
the  part  allotted  to  such  tenant  in  common.    (Jackson  v. 
Pierce,  10  John.  R.  414.)    If  the  mortgaged  premises  should 
be  sold,  the  mortgagee  will  be  remitted  to  the  proceeds  in- 
stead of  the  land. 

W.  &  Sears,  for  the  complainants. 

A.  Burr,  for  the  assignee  of  H.  Rogers. 
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The  Chancellor: — There  can  be  no  doubt  of  the       1829- 


right  of  an  adult  husband  to  file  a  bill  in  this  court  for  the  Sean 
partition  of  his  wife's  estate,  although  she  is  an  infant  g-Z^ 
He  has  a  valid  and  subsisting  interest  of  his  own  in  the 
premises,  and  may  therefore  join  with  her  in  the  bill.  In 
the  case  of  Lord  Brooke  v.  Lord  and  Lady  Hertford,  (2 
Peere  Wms.  508,)  the  sole-  complainant  was  an  infant,  and 
yet  partition  was  decreed.  The  only  error  in  the  decree  in 
this  cause  was  in  directing  the  purchase-money  of  the  wife's 
share  of  the  property  to  be  paid  to  her  husband  before  she 
was  of  age  to  consent  thereto.  It  must  be  corrected  so  far 
as  to  have  that  share  paid  into  court  to  be  invested  for  her 
use,  unless  the  husband  gives  the  assistant  register  a  bond, 
with  two  sufficient  sureties,  in  double  the  amount,  to  ac- 
count to  her  as  the  court  shall  direct,  when  she  becomes  of 
age. 

The  neglect  to  have  one  of  the  answers  signed  by  coun- 
sel, &c.,  was  a  mere  error  in  practice  which  cannot  affect 
the  validity  of  the  decree. 

The  decree  makes  provisions  for  the  payment  by  the 
master  of  the  mortgage  on  the  whole  premises,  out  of  the 
purchase-money  when  received.  The  petitioner  had  no 
right  to  suppose  the  money  would  be  misapplied  by  the 
master.  He  purchased  with  knowledge  of  this  fact  on  the 
face  of  the  decree ;  and  if  he  had  any  doubts  as  to  the  ap- 
plication of  the  fund,  he  might  have  gone  with  the  master 
to  the  mortgagee,  and  have  paid  the  money  ♦himself  to  that 
extent,  and  the  master  would  have  deducted  it  from  the 
amount.  This,  therefore,  can  be  no  reason  for  his  refusal 
to  complete  the  purchase. 

The  only  objection  in  which  there  is  any  appearance  of 
validity  is. that  which  relates  to  the  mortgage  to  H.  Sogers. 
*By  the  decision  of  the  Court  of  Errors  in  Sebering  v.  Met-  [*487] 
sereau,  (9  Cowen,  344,)  it  is  settled  that  a  person  holding 
an  incumbrance  on  an  undivided  share  of  the  premises 
need  not  be  a  party,  and  that  his  interest  is  not  affected  by 
the  sale ;  but  in  that  case  it  was  also  holden  that  the  pur- 


▼. 
Gejitor. 
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1M*«  ohaBer  takes  the  property  subject  to  the  incumbrance.  In 
Kettfetas  partition  oases  the  rights  of  the  parties  should  be  ascertained 
as  far  as  practicable  before  the  decree,  and  the  premises 
should  be  sold  at  the  risk  of  the  purchaser.  That  probably 
was  not  the  case  on  this  sale;  and  if  there  were  any  doubts 
as  to  the  right,  I  might  be  induced  to  order  a  new  sale. 
But  as  the  fact  that  E*  Rogers  held  a  mortgage  on  one  of 
the  shares  appeared  on  the  face  of  the  decree,  it  is  to  be 
presumed  the  purchaser  was  aware  of  the  fact  that  he  had 
taken  that  mortgage  pendente  lite,  and  that  his  title  would 
be  divested  by  the  sale;  or  that  the  petitioner  purchased 
subject  to  that  incumbrance,  and  paid  a  price  accordingly. 
It  now  distinctly  appears  that  this  mortgage  was  taken 
pendente  lite,  with  full  knowledge  that  a  suit  for  partition 
of  the  premises  had  been  commenced,  and  the  mortgagee 
has  no  different  rights  from  those  of  the  mortgagor.  The 
title  of  both  is  completely  divested  by  the  sale,  and  the  pe- 
titioner will  have  a  perfect  title  to  the  whole  premises.  But 
for  his  further  protection  against  useless  litigation  I  shall 
direct  that  no  part  of  the  purchase-money  belonging  to  the 
share  of  Thomas  B.  Hyer,  or  his  mortgagee,  be  paid  to 
either  of  them,  or  their  assigns,  until  the  purchasers  under 
the  master's  sale  had  a  valid  release  from  all  claims  upon 
the  mortgaged  premises  by  virtue  of  the  mortgage  to  H. 
Sogers.  And  none  of  the  parties  are  to  have  costs  as 
against  each  other,  upon  the  petition  of  Lorrilard  and  the 
subsequent  proceedings  thereon. 


[*488]         *Kettleta8  and  wife  v.  Gardner  and  wife.— J. 
Gardner,  an  infant  v.  The  Same. 

Fixe*  hftbite  of  intempemooe  constitute  *  rafBdant  rewon  for  the  femoral  of 
»  guardian. 
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And  it  ib  improper  that  the  wife  of  a  husband  addicted  to  such  habits  should        1810. 
he  the  guardian,  she  being  subject  to  his  control. 


An  adult  husband  is  entitled  to  the  guardianship  of  the  person  of  his  wife  Tt 

during  her  minority.  Gardner. 

In  January,  1818,  James  Gardner  and  Charlotte  his  wife  June  1st 
were  appointed  by  the  surrogate  of  New  York  guardians  of 
the  persons  and  estates  of  Malvina  Gardner  and  John  Gard- 
ner, two  infents.  Malvina  is  now  about  nineteen  years  of 
age  and  is  married  to  Eugene  Kettletas,  and  John  is  about 
seventeen  years  of  age.  A  petition  was  presented  in  each 
case  setting  forth  that  James  Gardner  had  become  insane 
and  was  in  the  lunatic  asylum,  and  praying  that  he  and  his 
wife  might  be  removed  from  the  guardianship.  A  refer- 
ence was  made  to  a  master  to  ascertain  the  facts.  The  mas- 
ter reported  that  at  the  time  the  report  was  made,  James 
Gardner  was  of  sound  mind,  although  his  bodily  health 
was  much  impaired.  He  also  reported  that  in  consequence 
of  Gardners  fixed  habits  of  intemperance,  which  brought 
on  frequent  attacks  of  insanity,  and  of  there  being  no  satis- 
factory evidence  of  his  reformation,  he  was  of  opinion  that 
he  ought  not  to  be  continued  in  the  guardianship. 

R.  Bogardus,  for  the  petitioners. 

A.  Burr,  for  the  guardian. 

The  Chancellor  : — The  opinion  of  the  master,  that  the 
guardian  who  has  become  so  intemperate  as  to  be  occasion- 
ally insane,  is  unfit  for  a  guardian  without  evidence  of  a 
thorough  reformation  in  his  habits,  is  perfectly  correct  At 
the  time  the  petitions  were  presented,  the  guardian  was  con- 
fined as  a  lunatic,  which  derangement  was  produced  by  his 
vicious  habits.  He  was  himself  a  proper  subject  of  guard- 
ianship, *and  continues  so,  unless  he  has  abandoned  those  [*489] 
habits.  The  court  has  no  assurance  that  there  is  in  him 
any  permanent  reformation.  He  has  therefore  forfeited 
the  guardianship,  and  must  be  removed*    If  it  is  improper 
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ofVanCott 


182P-  for  him  to  have  the  management  of  the  estate,  it  is  equally 
In  the  Matter  improper  for  his  wife,  who  is  subject  to  his  control.  The 
guardianship  of  the  person  of  one  of  the  infants  belongs  to 
the  husband,  and  Mrs.  Gardner  is  not  a  proper  guardian  of 
the  person  of  the  other.  The  whole  guardianship  must 
therefore  be  changed.  Philip  D.  Kettletas  is  to  be  ap- 
pointed guardian  of  the  person  erf  John  Gardner,  on  his 
giving  a  bond,  with  sufficient  sureties  to  be  approved  of  by 
Master  Bolton.  But  he  is  not  to  pay  any  thing  for  the  sup- 
port or  maintenance  of  the  infant  John  Gardner,  unless  he 
consents  to  prosecute  his  studies,  or  to  go  into  some  regu- 
lar business,  under  the  direction  of  his  guardian,  and  then 
nothing  more  is  to  be  advanced  for  his  support  than  is  ab- 
solutely necessary.  There  must  be  a  reference  to  a  master 
to  state  the  account  of  the  former  guardians ;  and  all  farther 
directions  are  to  be  reserved  until  the  coming  in  and  con- 
firmation of  that  report. 


In  the  Matter  of  Van  Cott,  an  Habitual  Drunkard. 

Where  leave  was  granted  to  traverse  an  inquisition  against  an  habitual 
drunkard,  and  the  finding  of  the  inquest  was  confirmed,  the  costs  to  be 
charged  on  the  estate  of  the  drunkard  cannot  exceed  twenty-five  dollars; 
out  of  which  sum  the  expenses  of  the  committee  are  first  to  be  paid. 

If  an  issue  is  awarded  for  the  benefit  of  a  third  person,  and  it  is  found  against 
him,  no  costs  will  be  allowed  to  the  solicitor  who  prosecutes  the  traverse. 

July  4th.  -A.  petition  for  leave  to  traverse  the  inquisition  in  this 

case  was  presented,  in  which  J.  B.  Scoles  appeared  as  solici- 
tor. An  issue  was  directed,  and  the  finding  by  the  inquest 
was  confirmed.  The  solicitor  applied  for  an  order  that  the 
committee  pay  his  costs  and  expenses,  as  between  solicitor 
and  client,  out  of  the  estate.  He  stated  that  he  had  only 
received  about  $20  or  $25.    By  the  affidavits  on  the  part 


▼. 

Pittman. 
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of  the  committee,  it  appeared  that  deeds  from  Van  Cott  to  1M9- 
the  solicitor  *and  to  S.  S.  Johnson  were  overreached  by  Mills 
the  finding  of  the  jury,  and  that  the  issue  was  in  fact  for 
their  benefit. 

F.  A.  Tallmadge,  for  Scoles. 

S.  F.  Clarkson,  for  the  committee. 

The  Chancellor  : — The  statute  under  which  the  pro* 
oeedings  in  this  case  were  instituted,  limits  the  expense  to 
be  charged  on  the  estate  at  twenty-five  dollars  in  case  of  a 
traverse.  It  necessarily  follows  that  in  no  case  of  an  un- 
successful traverse  can  the  solicitor  of  the  traverser  have 
any  allowance  out  of  the  estate.  The  committee's  expenses 
must  be  first  paid,  and  they  will  absorb  the  whole  amount 
allowed  by  law.  But  in  this  case  there  can  be  no  reason 
for  paying  the  costs  of  Scoles  out  of  the  estate  in  the  hands 
of  the  committee,  even  if  there  was  no  restriction  in  the 
statute.  Van  Cott  had  conveyed  all  his  real  estate  to 
Scoles  and  Johnson,  and  this  traverse  was  substantially  for 
their  benefit  The  allowance  of  costs  is  discretionary,  and 
depends  upon  the  character  of  the  application  and  the  con- 
duct of  the  party.  In  Folger^s  case,  (4  John.  Ch.  Rep.  169,) 
the  grantee  of  a  lunatic  for  whose  benefit  the  issue  was 
awarded,  was  directed  to  pay  the  costs  to  which  the  com- 
mittee had  been  subjected  thereby. 

The  application  must  be  refused,  with  costs  to  be  paid 
by  Scoles  to  the  solicitor  of  the  committee. 


.  Mills  and  M*nton  v.  Pittman. 

if  the  complainant  wishes  to  prove  any  fact  on  the  hearing  not  admitted  br 
the  answer,  he  must  file  a  replication  to  the  answer. 
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132&.        Where  the  fact  to  be  proved  is  a  matter  of  record,  the  complainant  after  fflbg 
"^zr  hit  replication  may  give  notice  of  his  intention  to  produce  the  record  or  an 

v  exemplification  thereof  at  the  hearing,  and  then  obtain  his  orders  to  pro- 

nttman.  dace  witnesses  and  close  the  proofs  in  the  usual  manner.     , 

Where  the  right  to  a  debt  due  from  a  third  person  is  in  litigation,  it  cannot 
with  safety  be  paid  to  either  party  after  notice ;  but  the  debtor  will  be  per. 
mitted,  pending  the  litigation,  to  pay  it  into  court  to  the  credit  of  the 
cause. 
[*491  J  *If  it  is  necessary  to  enforce  the  collection  of  the  debt,  a  receiver  must  be  ap- 

pointed. 

June  4th.  Tms  was  a  petition  presented  by  the  complainants,  stating 

that  the  answer  of  the  defendant  had  been  put  in,  and  that 
they  were  anxious  to  bring  the  cause  to  a  hearing  upon  bill 
and  answer,  but  it  was  necessary  for  them  to  prove  the  is- 
suing and  return  of  an  execution  of  which  the  defendant  in 
his  answer  denied  all  knowledge ;  and  they  asked  leave  to 
prove  it  at  the  hearing  without  filing  a  replication.  They 
also  asked  that  the  defendant  should  be  compelled  to  collect 
a  debt  due  him  from  a  third  person,  and  pay  the  amount 
into  court,  or  that  they  might  do  it  in  his  name. 

R.  Sedgwick,  for  the  motion. 

W.  &  aSwto,  for  the  defendant. 

The  Chancellor  : — If  the  complainants  wish  to  prove 
any  fact  in  the  bill  not  admitted  in  the  answer,  they  should 
file  a  replication,  and  give  the  defendant  an  opportunity  to 
be  heard  on  the  question  of  the  existence  of  the  fact  If  it 
is  a  mere  exemplication  of  a  record  which  proves  itself)  it 
may  be  sufficient  to  give  notice  to  the  defendant  that  it  ifl 
to  be  used  on  the  hearing,  which  will  enable  him  to  ex- 
\  amine  witnesses  to  explain  or  rebut  the  effect  thereof)  if  it 

can  be  explained.  The  debtor  whose  debt  will  become  due 
pending  the  litigation  cannot  s%fely  pay  it  to  either  of  the 
parties  after  notice.  If  he  is  willing  to  pay  the  debt,  he  is 
at  liberty  to  pay  it  into  court  to  the  croditof  theoause,4Uid 
in  that  case  the  court  will  older  his  note  to  be  given  op- 
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Bat  if  it  is  necessary  to  enforce  the  collection  before  a  final       18W- 
hearing,  a  receiver  must  be  appointed.  Daren 

The  complainants  are  not  entitled  to  the  specific  relief      ^ 
prayed  for  in  the  petition,  and  I  have  not  sufficient  before 
me  to  determine  whether  it  is  a  proper  case  for  a  receiver. 
The  petition  must  therefore  be  dismissed  with  costs. 


*DURELL  AND  OTHERS  V.  HALEY  AND  TURNER.  [#492] 

If  *  purchaser  who  is  inaolrent,  concealing  his  insolvency  from  the  vendor 
obtains  goods  from  him  without  intending  to  pay  for  them,  it  is  a  fraud 
upon  the  vendor,  and  the  property  in  the  goods  will  not  be  changed. 

But  if  the  goods  have  been  resold  by  the  fraudulent  vendee  to  a  bona  Juk 
purchaser  who  has  actually  paid  for  the  same  without  notice  of  the  fraud, 
such  purchaser  will  be  protected. 

Where  an  insolvent  confessed  a  judgment  to  his  friend,  on  which  an  execu- 
tion immediately  issued,  and  then  purchased  goods  for  the  purpose  of  sub- 
jecting them  to  the  execution,  it  was  held  to  be  a  fraud  upon  the  vendor 
and  the  judgment  creditor  was  not  permitted  to  retain  the  goods,  which 
had  been  purchased  in  by  him  upon  his  execution. 

The  parties  to  this  suit  all  reside  in  the  city  of  New  June  lttfa. 
York.  On  the  7th  of  August,  1826,  the  defendant  Haley 
finding  himself  insolvent,  gave  to  Turner  a  judgment  bond 
to  secure  a  real  or  pretended  debt  of  $3,000,  on  which  a 
judgment  was  immediately  entered  and  an  execution  issued 
to  the  sheriff  of  New  York.  Turner  took  possession  of 
Haley's  store  and  the  goods  on  hand.  On  the  8th  and  9th 
of  August,  Haley  purchased  other  goods  of  the  complain* 
ants  and  took  them  to  his  store ;  upon  which  the  sheriff 
then  levied  the  execution  in  favor  of  Turner,  who  pur- 
chased in  the  goods  for  himself  at  a  sale  under  the  execu. 
tion.  The  complainants  thereupon  filed  their  bill  to  set 
aside  the  sale  of  the  goods,  and  to  have  them  returned, 
upon  the  ground  that  they  had  been  fraudulently  obtained. 

Vol.  L  85 
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1929'  D.  JSelden,  for  the  complainants: — The  purchase  of  the 

Dorell  goods  in  question  by  the  defendant  Haley  from  the  com- 
^  plainants,  without  notice  to  them  of  the  judgment  and  ex- 
ecution against  him,  was  fraudulent  and  void,  and  did  not 
vest  the  property  in  the  purchaser.  It  has  been  held  that 
where  a  debtor  purchases  goods  with  intent  to  subject  them 
to  an  execution  against  him,  the  sale  will  be  deemed  fraud- 
ulent. (Van  Chef  v.  Fleet,  15  John.  147.)  So  where  a 
person  buys  goods  with  the  intention  of  making  them  the 
property  of  another,  without  disclosing  his  intention  to  the 
seller,  such  sale  would  be  fraud  upon  the  seller.  There 
[*498]  was  evidently  in  *this  case  a  fraudulent  combination  be- 
tween the  two  defendants  to  cheat  the  complainants.  It  is 
a  settled  rule  that  a  sale  is  void  where  the  purchaser,  is  in- 
solvent, if  the  fact  be  not  at  the  time  communicated  to  the 
seller.  Cross  v.  Peters,  1  Greenleaf,  376 ;  2  Kent's  Com. 
404.) 

S.  B.  H.  Judah,  for  the  defendants,  contended  that  there 
was  no  collusion  or  combination  shown  between  the  two 
defendants ;  that  Turner  was  a  bona  fide  creditor  of  Haley, 
and  hating  the  legal  right,  was  entitled  to  a  priority  in 
payment. 

The  Chancellor  : — This  is  a  clear  and  palpable  case  of 
fraud.  It  is  not  very  material  to  inquire  whether  the  judg- 
ment bond  was  given  for  a  real  debt  or  one  which  was  en- 
tirely fictitious.  If  the  cause  turned  on  that  question  I 
should  be  inclined  to  believe  the  whole  transaction  was 
fraudulent  from  the  beginning.  But  the  purchase  of  the 
goods  was  a  gross  fraud,  so  that  the  title  to  them  was  not 
changed.  Haley  knew  he  was  insolvent  and  unable  to  pay 
for  these  goods,  and  unquestionably  purchased  them  with 
a  view  to  subject  them  to  the  execution  which  had  been 
previously  issued ;  and  to  induce  the  complainants  to  sell, 
he  paid  up  a  small  sum  due  upon  his  antecedent  purchases. 
If  a  purchaser  who  is  insolvent  conceals  that  feet  from  the 
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vendor,  and  thus  obtains  goods  without  intending  to  pay  *829 
for  them,  it  is  a  fraud,  and  the  property  is  not  changed  in  Squire 
the  hands  of  the  vendee  :[1]  but  the  goods  would  be  pro-  Harder, 
tected  in  the  hands  of  a  bona  fide  purchaser  from  the  fraud- 
ulent vendee,  if  he  had  purchased  and  paid  for  the  same 
without  notice  of  the  fraud.  [2]  In  Sinclair  v.  Stevenson, 
(10  Moore's  R.  53,)  Best,  Ch.  J.,  says  if  a  person  orders 
goods  to  be  sent  to  him  at  night,  and  early  the  next  morn- 
ing commits  an  act  of  bankruptcy,  he  must  be  taken  to  have 
obtained  possession  of  them  by  artifice  or  fraud.  The  case 
of  Van  Cleef  v.  Fleet,  (15  John.  Rep.  147,)  is  directly  in 
point  to  show  that  the  property  was  not  liable  to  the  execu- 
tion of  Turner.  I  have  no  doubt  he  was  well  acquainted 
with  the  fraud ;  but  certainly  he  cannot  be  considered  a 
bona  fide  purchaser,  as  he  had  enough  at  least  to  put  him  on 
♦inquiry.  There  must  be  a  decree  that  the  goods  be  restored  [*4941 
to  the  complainants,  and  that  the  defendants  pay  the  costs 
of  this  suit.  I  shall  also  direct  that  the  copies  of  the  plead- 
ings and  proofs  be  delivered  to  the  District  Attorney  of 
New  York,  that  he  may  lay  the  case  before  the  proper  tri- 
bunal, to  inquire  whether  the  defendant  Haley  is  not  liable 
to  be  punished  for  obtaining  these  goods  by  false  pretences. 


Squire  and  wife  v.  Harder  and  others. 

No  resulting  trust  can  be  raised  in  favor  of  a  grantor  in  opposition  to  the  ex- 

press  terms  of  his  conveyance. 
Where  the  grantor  conveys  in  fee  with  warranty,  he  is  estopped  from  alleging 

that  he  had  an  interest  in  the  purchase-money  which  created  a  resulting 

trust  in  his  fevor.p] 

[1]  Cory  v.  Ebtaling,  Hill,  (N  Y.,)  311 ;  Uoyd  v.  Brewster,  4  Paige,  631 ; 
Root  v.  French,  13  Wen.  610 ;  Ash  v.  Putnam,  1  Hill,  (N.  T.,)  302 ;  Whitney  ▼. 
Allaire,  4  Denio,  554;  Olmstead  v.  Rotating,  1  HH1,  (N.  T.,)  311. 

[2]  Ash  v.  Putnam,  1  Hill,  (N.  T.,)  302 ;  Root  v.  French,  13  Wen.  670. 

[3]  See  Sweet  v.  Green,  ante,  473 ;  and  authorities  cited  in  note. 
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1829.  This  oottrt  will  not  decree  &  specific  performance  of  an  agreement  made  by  a 
husband  in  relation  to  the  real  estate  of  his  wife,  to  which  she  was  not  a 
party. 


oqotre 

v. 
Harder.      He  can  make  no  agreement  which  will  affect  her  rights,  without  her  consent 


July  8th.  This  was  a  bill  for  the  partition  of  a  certain  mill  property 

in  the  county  of  Columbia,  which  formerly  belonged  to 
George  Harder  deceased.  The  complainant,  Eebecca 
Squires,  was  one  of  Harder's  children ;  and  his  widow  and 
other  children  were  the  defendants.  The  complainants  al- 
leged that  Harder  died  seized  of  the  mill  property,  and  the 
undivided  half  of  a  farm ;  that  one-half  of  the  mill  property 
was  sold  by  his  administratrix  under  an  order  of  the  surro- 
gate, and  was  purchased  by  Oliver  Squire  one  of  the  com- 
plainants; that  the  undivided  half  of  the  form  was  sold  by 
the  widow  and  the  heirs;  and  that  she  received  one-third 
of  the  purchase-money,  and  agreed  to  lay  it  out  in  land  for 
her  use  during  life,  and  that  after  her  death  it  should  go  to 
the  heirs;  that  she  afterwards  purchased  from  Squire  his 
undivided  half  of  the  mill  property.  The  heirs  claim  the 
sixth  part  of  one  half,  subject  to  the  widow's  right  of  dower 
for  life,  and  the  sixth  part  of  the  other  half  subject  to  her 
life  estate  therein.  The  defendants  admitted  the  descent 
of  the  property  as  charged  in  the  bill,  and  the  sale  and  re- 

1*495]  sa*e  °f  o^'h^  °f tne  null  property.  They  *also  admitted 
the  sale  of  the  half  of  the  farm,  and  that  the  widow  received 
one-third  of  the  purchase-money ;  but  they  denied  there 
was  any  agreement  that  she  should  lay  it  out  in  lands, 
for  the  benefit  of  the  heirs  after  her  death.  On  the  con- 
trary they  alleged,  that  it  was  the  understanding  and  agree- 
ment of  the  parties  that  she  should  keep  that  one-third  for 
her  own  use ;  and  that  about  $400  of  the  purchase-money 
of  the  mill  property  was  raised  by  other  means.  They  also 
alleged  that  Harder  died  seized  of  1,375  acres  of  wild  land, 
in  which  the  widow  was  entitled  to  dower ;  and  that  it  was 
agreed  by  all  the  parties  that  she  should  release  her  right 
of  dower  in  those  lands,  and  in  consideration  thereof  that 
she  should  have  the  use  of  the  whole  of  their  half  of  the 
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Hart* 
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mill  during  life ;  that  in  pursuance  of  that  agreement,  they       ***** 
made  partition  of  the  wild  land  among  themselves,  and  she 
took  possession  of  the  whole  of  the  mill  property ;  and  all 
the  defendants  prayed  a  specific  performance  of  that  agree- 
ment.   The  cause  was  heard  upon  pleadings  and  proofs. 

A.  L.  Jordan  for  the  complainants. 
C.  Bushnell  for  the  defendants. 

The  Chancellor: — The  allegation  in  the  bill  that  Mia 
Harder  agreed  to  lay  out  the  money  received  for  the  farm 
in  other  real  estate,  for  the  benefit  of  the  heirs  after  her 
death,  is  absolutely  denied  in  the  answer,  and  is  not  sup- 
ported by  proof.  There  can,  therefore,  be  no  doubt  that 
the  widow  is  absolutely  entitled  to  one-half  of  the  mill 
property  in  fee.  The  other  ground  assumed  by  the  com- 
plainant's counsel,  that  she  purchased  it  with  the  moneys 
received  for  the  farm,  in  which  she  had  only  a  life  interest, 
and  that  there  was  a  resulting  trust  in  their  favor  on  the 
purchase,  is  wholly  untenable.  No  resulting  trust  can  be 
raised  in  opposition  to  the  express  terms  of  the  conveyance, 
and  in  favor  of  the  grantor.  In  this  case  the  complainants 
have  given  an  absolute  conveyance  of  the  inheritance, 
with  warranty.  They  are,  therefore,  estopped  from  alle- 
ging that  a  part  of  the  consideration  was  received  in  their 
own  money,  and  that  she  only  took  a  life  estate  as  to  the 
one-sixth.  If  they  did  not  *voluntarily  relinquish  their 
claim  on  that  money,  their  claim  was  personal  on  her ;  but  [*496] 
they  have  no  legal  or  equitable  interest  in  the  premises 
conveyed. 

From  the  testimony  taken  in  the  cause,  I  am  induced  to 
believe  there  was  a  verbal  understanding,  that  she  should 
have  the  use  of  the  other  half  of  the  mill  property  for  life, 
as  an  equivalent  for  her  dower  in  the  wild  lands.  Whe- 
ther that  dower  right  was  or  was  not  of  nearly  the  same 
value  cannot  be  material  in  the  view  I  have  taken  of  this 
question.    There  was  no  valid  agreement  which  can  now 
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1829.  be  enforced  against  the  complainants,  inasmuch  as  they 
Squire  set  up  the  statute  of  frauds.  There  has  been  no  part  per- 
_T:  formance  of  that  agreement  to  take  the  case  out  of  the  stat- 
ute. The  partition  of  the  wild  land  among  the  heirs  did 
not  affect  her  interest  in  the  least  They  had  the  right, 
and  probably  would  have  done  the  same  thing,  if  no  agree- 
ment as  to  the  dower  had  been  made.  Neither  does  it  ap- 
pear from  this  testimony  that  she  took  possession  or  has 
made  any  permanent  repairs  on  the  mill  property  under 
that  agreement.  She  was  already  in  possession  as  the  abso- 
lute owner  of  one-half,  and  as  tenant  in  dower  of  one-third 
of  the  residue.  I  do  not  understand  that  any  change  took 
place  at  the  time  of  that  agreement.  Besides,  there  is 
another  insuperable  objection  to  a  specific  performance  of 
that  agreement,  even  if  it  had  been  reduced  to  writing. 
The  right  in  the  mill  property  belonged  to  the  wife,  and 
the  husband  could  not  make  any  agreement  which  would 
destroy  her  right,  without  her  consent  The  other  heirs 
having  in  their  answer  set  up  this  parol  agreement  and 
joined  in  a  prayer  for  a  specific  performance  thereof  it  must 
be  so  decreed  as  against  them. 

There  must,  therefore,  be  a  decree  for  a  partition  of  the 
premises  among  the  parties  accordingly ;  but  as  the  parol 
agreement  has  probably  prevented  the  widow  from  as- 
serting her  right  to  dower  in  the  wild  land  which  fell  to 
the  share  of  the  complainants,  the  partition  must  be  with- 
out any  account  against  her  for  the  rents  and  profits  of  the 
mill  property  which  belonged  to  Squires,  in  the  mean 
time ;  and  the  rights  of  the  respective  parties  are  declared 
as  follows:  The  complainants,  in  right  of  the  wife,  are  en- 
[*497]  titled  to  one-twelfth  part  of  *the  premises,  subject  to  the 
life  estate  of  the  widow  in  one-third  of  that  twelfth ;  each 
of  the  other  heirs  is  entitled  to  one-twelfth,  subject  to  the 
life  estate  of  the  widow  in  the  whole  of  that  twelfth ;  and 
the  widow  is  entitled  to  six-twelfths  in  fee,  and  to  a  life 
estate  in  five-twelths,  and  one-third  of  one-twelfth  of  the 
residue. 
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As  it  is  very  certain  from  the  testimony  that  the  prem- 
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ises  cannot  be  divided,  the  decree  must  direct  a  reference  in  the  Matter 
to  a  master  in  the  county  of  Columbia  to  ascertain  and  re- 
port whether  the  premises  are  so  circumstanced  that  parti- 
tion thereof  as  aforesaid  cannot  be  made  without  great  in- 
jury to  the  owners  thereof;  and  that  on  the  coming  in  and 
confirmation  of  that  report,  if  it  shall  appear  that  partition 
cannot  be  made,  the  premises  be  sold  by  a  master  on  the 
usual  notice ;  and  that  he  give  a  deed  thereof  to  the  pur- 
chaser, and  pay  to  the  solicitors  of  the  respective  parties 
their  taxable  costs ;  that  they  pay  one-half  of  the  residue 
of  the  purchase-money  to  the  widow,  and  two-thirds  of  one- 
twelfth  to  the  complainants ;  and  if  the  parties  cannot  agree 
to  a  division  of  any  share  or  shares  of  the  residue,  in  which 
the  widow  is  entitled  to  a  life  interest,  that  he  bring  the 
same  into  court  and  deposit  it  with  the  register,  to  be  in- 
vested in  such  manner  that  the  widow  may  receive  the  in- 
come thereof  for  life,  and  that  after  her  death  it  be  paid  to 
the  parties  entitled  thereto,  according  to  their  right  as 
above  declared. 


In  the  Matter  op  Arnhout. 

On  the  execution  of  a  commission  in  the  nature  of  a  writ  de  lunaiico  inqvi* 
rendo,  it  is  improper  for  the  sheriff  who  summoned  the  jury  to  be  in  the 
room,  or  to  converse  on  the  subject  with  the  jury  while  they  are  delibera- 
ting on  their  verdict 

When  the  sheriff  had  improperly  interfered  with  the  deliberations  of  the  jury, 
their  inquisition  was  set  aside  and  a  new  commission  was  issued  directed 
to  the  coroners. 

Duty  of  commissioners  on  executing  commission  of  lunacy,  and  instructions 
to  be  given  to  the  jury, 

♦Where  the  relatives  of  a  habitual  drunkard  prosecute  a  commission  against 
him  in  good  faith,  they  will  not  be  charged  with  costs,"  although  the  prose- 
cution should  be  unsuccessful. 

Upon  the  application  of  some  of  the  relatives  of  Jacob  July  8th. 
Arnhout,  a  commission  in  the  nature  of  a  writ  de  lunaiico 
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1830.  inqxdrmdo  was  issued,  to  inquire  whether  he  was,  by  reason 
In  the  Hatter  of  habitual  drunkenness,  incapable  of  managing  his  own 
of  Arahout  agkirg,  Tjie  jmy  summoned  in  the  first  instance  could  not 
agree  in  finding  an  inquisition  in  favor  of  such  allegation, 
and  after  remaining  together  some  time  were  discharged 
A  new  commission  was  thereupon  issued,  upon  which  an 
inquisition  was  found  against  Arnhout  He  now  applied 
to  set  aside  this  inquisition  for  irregularity  and  for  alleged 
partiality  on  the  part  of  the  officer  who  summoned  the 

J.  V.  N.  Totes  for  Arnhout 

J.  Lansing  for  the  petitioner. 

The  Chancellor  : — Without  going  into  a  detail  of  the 
several  affidavits  read  on  both  sides  in  this  case ;  and  with- 
out expressing  any  opinion  on  the  question  whether  the 
officer  summoning  the  jury  has  acted  partially,  or  has  only 
mistaken  his  duty,  I  am  satisfied  there  has  been  such  irreg- 
ularities in  this  case  that  the  cause  of  public  justice  and  the 
protection  of  the  rights  of  the  party  against  whom  these  pro- 
ceedings have  been  had,  require  that  this  inquisition  should 
be  set  aside.  It  was  improper  for  the  officer  to  be  in  the  room 
with  the  jury,  or  to  converse  with  them  at  all  in  relation 
to  the  matter  which  they  had  under  consideration.  The 
extent  of  his  duty  was,  if  directed  so  to  do  by  the  commis- 
sioners, to  guard  the  passage  to  the  room  where  the  jury 
were  deliberating,  and  prevent  them  from  being  intruded 
upon  by  others.  He  was  not  the  officer  to  take  the  inqui- 
sition, but  was  merely  to  obey  the  directions  of  the  com- 
missioners in  summoning  the  jury. 

It  was  improper  after  what  had  transpired  as  to  the  man- 
ner of  proceeding  on  the  first  commission,  and  after  the 
intimation  given  by  the  commissioners,  for  him  to  go  into 
the  room  or  listen  to  the  deliberations  of  the  jury.    The  in- 
[*499]        quisition  in  this  #case,  and  the  commission  must  be  set 
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aside,  and  a  new  commission  issued.    And  to  relieve  the       1829* 
sheriff  from  all  further  censure,  and  remove  all  ground  of  In  the  Matter 

of  ArnhrmiL 

complaint  hereafter,  it  must  direct  that  the  warrant  of 
the  commissioners  to  summon  a  jury  be  directed  to  the 
coroners. 

To  prevent  any  misapprehension  of  the  duties  of  any  one 
on  the  execution  of  this  commission,  it  is  proper  to  state 
that  after  the  testimony  is  closed  the  commissioners  should 
submit  the  question  to  the  jury  in  the  form  of  a  charge, 
stating  the  law  applicable  to  the  case,  and  recapitulating 
the  facts  if  necessary,  but  without  arguments  of  counsel  on 
either  side.  And  the  jury  are  to  be  instructed  if  twelve  oar 
more  of  them  find  that  the  party  is  not  incompetent,  they 
are  to  deliver  their  verdict  accordingly ;  or  if  the  same 
number  decide  against  his  competency,  that  they  then  find 
and  determine  the  other  facts  directed  to  be  inquired  of; 
and  that  if  twelve  of  them  cannot  agree  either  way,  they 
report  the  feet  to  the  commissioners,  that  their  return  may 
be  made  accordingly.  And  in  relation  to  every  legal  ques- 
tion arising  in  the  execution  of  the  commission,  a  majority 
of  the  commissioners  must  decide. 

New  commission  issued. 

On  the  new  commission  the  jury  found  that  Amhout 0otober  •*• 
was  not  incapable  of  managing  his  affairs  by  reason  of  hab- 
itual drunkenness ;  and  his  counsel  thereupon  applied  for 
pn  order  that  his  sons  in  law  who  had  prosecuted  the  com- 
mission pay  the  costs  incurred  by  Arnhout 

J.  V.  N.  Tales,  for  Arnhout,  contended  that  according 
to  the  decisions  in  Chancery  Arnhout  was  entitled  to  his 
costs.  A  trustee  was  liable  to  pay  costs  in  all  cases  of 
gross  negligence,  or  where  there  has  been  any  irregularity  in 
his  proceedings.  (Tireland  v.  Wi'feon,  6  John.  Ch.  R  411.) 
Standing  by  and  seeing  a  deed  executed  without  objection, 
and  afterwards  asserting  a  claim  under  a  prior  conveyance 
in  opposition  to  such  deed,  would  subject  a  party  to  costs. 
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1829.  {Livingston  v.  Byrne,  11  John.  555.)  Misrepresentation 
In  the  Matter  was  also  a  ground  for  imposing  costs.  (1  Marshall,  192.) 
Arnllout  Wherever  a  petition  for  a  commission  of  lunacy  is  irregular, 
[*500]  *it  will  be  denied  with  costs.  (High  Lunacy,  22,  77 ;  In 
the  Matter  of  Hogan,  3  Atk.  R.  813  ;  2  Atk.  52 ;  Barna- 
diston's  R.  356.)  So  where  an  application  has  proceeded 
from  bad  motives  and  not  from  a  sense  of  duty,  it  will  be  re- 
fused with  costs.  {Moses  and  others  v.  Murgatroyd,  1  John. 
Ch.  R.  473.)  Pertinaciously  pressing  this  prosecution  to  a 
third  trial  subjects  the  prosecutors  to  costs.  Fraud  and 
bad  motives  on  their  part  may  be  inferred  from  the  circum- 
stances of  the  case,  which  always  are  punished  with  costs. 
{Denton  v.  McKenzie,  1  Dessau.  R.  289,  300 ;  6  Har.  & 
John.  R.  435.)  Arnhout's  estate  cannot  be  charged  with 
costs,  the  inquisition  having  been  found  in  his  favor.  {Ex 
parte  Glover,  1  Merriv.  269 ;  Sherwood  v.  Sanderson,  Coop. 
R.  108.)  The  jury  were  correct  in  finding  that  Arnhout 
was  not  incapable  of  managing  his  affairs  by  reason  of  hab- 
itual drunkenness.  If  the  finding  had  been  confined  to 
habitual  drunkenness,  it  would  have  been  defective ;  be- 
cause drunkenness  is  not  per  se  incapacity,  as  is  the  case 
with  lunacy.  A  return  is  strictly  correct  when  it  negatives 
the  words  of  the  commission.  {Ex  parte  Oranmer,  12 
Ves.  445 ;  Ridgeway  v.  Darwin,  8  Ves.  65 ;  Ex  parts 
Barnsley,  3  Atk.  168.) 

J.  Lansing,  contra: — The  inquisition  is  irregular.  It 
should  have  found  that  Arnhout  was  not  now  incapable, 
&c.,  and  had  not  been  for  a  certain  time  previous ;  for  ii 
incapable  when  the  petition  was  presented,  the  prosecu- 
tors are  clearly  not  liable  to  costs.  The  inquisition  should 
also  have  found  that  Arnhout  was  not  an  habitual  drunk- 
ard. It  is  void  for  this  omission.  {Ex  Parte  Barnsley,  8 
Atk.  168  ;  Sherwood  v.  Sanderson,  19  Ves.  286 ;  Ex  Parte 
Oranmer,  12  Ves.  445.)  Where  the  finding  is  only  for 
part  of  the  issue,  the  whole  is  void.  {Patterson  v.  United 
States,  2  Wheat  225.)    So  a  verdict  is  bad  if  it  varies  from 
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the  issue.    (People  v.  Olcott,  2  John.  Cas.  301.)    Also  if  it       1829. 
be  uncertain.    (Co.  Litt.  227  n. ;  King  v.  Dean  of  SL  Asaph,  ^  the  Matter 
8  T.  R.  428.)    The  only  issue  in  every  case  under  the  stat-   of  Arnhout 
ute  is  as  to  habitual  drunkenness.     Capacity  forms  no  part 
of  the  issue.    The  statute  is  remedial  and  must  be  construed 
liberally.     Seasonable  and  fair  applications  under  the  stat-  * 
ute  ought  not  to  be  discouraged.    They  have  in  view  the 
preservation  of  the  happiness  of  families,  and  the  *protection         [*501] 
of  property.    If  every  unsuccessful  application  is  mulcted 
with  costs,  persons  will  be  deterred  from  presenting  many 
cases  to  the  Chancellor  which  require  his  interposition. 
The  present  application  was  made  from  honest  motives  and 
upon  reasonable  grounds.     The  difficulties  the  jury  encoun- 
tered in  agreeing  upon  an  inquisition,  show  there  was 
probable  cause  for  the  prosecution.    This  alone  is  sufficient 
to  protect  the  prosecutors  from  costs. 

The  Chancellor: — After  one  jury  had  heard  the  tes- 
timony in  this  case,  and  had  not  been  able  to  agree,  the 
prosecutors  applied  and  obtained  a  second  commission, 
upon  which  it  was  found  that  Arnhout  was  incapable  of 
managing  his  affairs  in  consequence  of  habitual  drunken- 
ness. The  inquisition  in  that  case  was  not  set  aside  be- 
cause the  court  supposed  the  jury  had  made  an  erroneous 
decision,  but  because  there  had  been  improper  conduct  on 
the  part  of  the  officer  who  summoned  and  had  charge  of 
the  jury.  Although  upon  the  third  commission  it  has 
been  found  that  Arnhout  is  not  a  habitual  drunkard,  it 
does  not,  therefore,  follow  that  the  original  petitioners  are 
to  be  charged  with  the  costs  of  Arnhout's  defence.  In  ap- 
plications of  this  kind  the  prosecutors  are  not  chargeable 
with  costs  unless  they  have  proceeded  in  bad  faith,  and 
without  probable  cause.  (1  Collinson,  461.)  There  is 
nothing  in  this  case  to  induce  me  to  believe  they  did  not 
think  their  father  in  law  was  in  fact  incapable  of  conduct- 
ing his  own  affairs  in  consequence  of  habitual  drunken- 
ness.   The  verdict  of  the  last  jury  is  conclusive  so  far  as  it 
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1M9*      respects  the  appointment  of  a  committee ;  but  in  determin- 
White      ing  the  question  of  probable  cause  I  must  examine  the  ev- 
Wiffiama.    ^ence>  an(l  ta'ce  *nto  consideration  the  want  of  unanimity 
in  the  last  jury,  and  the  opinions  of  other  jurors  previ- 
ously impanelled.    For  the  determination  of  this  question, 
9  it  is  sufficient  for  me  to  say  I  should  not  have  been  dissat- 
isfied with  the  last  verdict  if  it  had  been  the  other  way. 
Malicious  or  improper  prosecutions  of  this  kind  should 
never  be  countenanced ;  but  it  frequently  is  the  duty  of  the 
friends  of  a  man  who  gives  himself  up  to  the  beastly  vice 
of  intemperance  to  apply  and  save  his  property.    In  such 
[*502]         *  case  I  stall  never  charge  the  prosecutors  *with  the  costs 
of  the  defence,  whatever  may  be  the  result  of  their  applica- 
tion.   No  provision  is  made  for  the  payment  of  their  own 
expenses  unless  they  succeed,  however  meritorious  their 
proceedings  may  have  been.    {Ex  parte  Fem^  5  Ves.  832.) 
But  when  an  unsuccessful  application  is  made,  to  charge 
them  with  the  expenses  of  the  party  against  whom  those 
proceedings  were  had,  they  are  entitled  to  their  costs  oi 
opposing  it. 
The  petition  must  be  dismissed  with  costs. 


White  v.  Williams  and  others. 

Where  upon  a  sale  of  lands  the  negotiable  note  of  the  purchaser  it  given  for 
the  purchase-money,  the  vendor  retains  an  equitable  lien  upon  the  land, 
but  an  indorsee  is  not  from  the  mere  transfer  of  the  note  entitled  to  the 
benefit  of  such  lien  where  the  indorse*  has  not  been  made  liable  upon  his 
indorsement 

Where  a  judgment  was  entered  on  a  bond  and  warrant,  and  a  specification 
was  .filed  under  the  act  of  April  21st,  1818,  and  it  appeared  no  such  con- 
sideration  as  that  stated  in  the  specification  existed,  the  judgment  was  de- 
clared fraudulent  and  void  as  against  other  judgment  creditors. 

If  a  judgment  is  void  as  against  a  subsequent  judgment  creditor,  it  is  also 
toW  as  against  a  purchaser  under  the  subsequent  judgment 
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In  July,  1816,  the  defendants,  C.  &  W.  W.  Williams       ma. 
purchased  of  L.  Kingsbury  a  farm  in  the  county  of  Madi-      White 
son,  and  gave  to  him  their  negotiable  note  for  a  portion  of    y^^ 
the  purchase-money.     He  sold  the  note  to  the  complainant,  joiy  sth. 
who  afterwards  negotiated  it  to  J.  4;  W.  M.  Burr ;  and  the 
note  not  being  paid  when  it  fell  due,  the  complainant  was 
duly  charged  as  indorser  thereof.     A  suit  was  afterwards 
brought  and  judgment  obtained  in  the  name  of  the  holders 
of  the  note  against  the  drawers  in  the  Supreme  Court ; 
which  judgment  was  docketed  and  an  execution  issued 
thereon  upon  the  9th  of  January,  1819.     The  complainant  • 
afterwards  paid  the  amount  to  the  holders  of  the  note,  and 
took  an  assignment  of  the  judgment.     In  September,  1819, 
he  caused  the  farm  to  be  sold  upon  the  execution,  and  ob- 
tained a  conveyance  of  the  same  from  the  sheriff.     In  No- 
vember, 1818,  *during  the  pendency  of  the  suit  upon  the         [*508] 
note,  the  defendants  therein  gave  to  R  &  L.  Williams,  their 
mother  and  brother,   a  judgment  bond  for  $2,301  62; 
another  to  Parker  and  wife,  their  brother  in  law  and  sister, 
for  $912  70,  upon  which  judgments  were  entered  up  and 
executions  immediately  issued ;  under  one  of  which  judg- 
ments the  whole  real  and  personal  property,  and  some 
promissory  notes  of  C.  k  W.  W.  Williams  were  turned  out 
to  the  sheriff  and  sold.    The  fkrm  was  purchased  at  the 
sale  by  the  mother,  and  the  personal  property  and  notes 
by  the  brother  and  brother  in  law. 

The  complainant  filed  his  bill  in  this  cause  setting  forth 
the  above  fects,  and  also  alleging  that  the  judgments  thus 
confessed  were  fraudulent  and  given  without  consideration, 
and  were  intended  to  defeat  the  remedy  upon  the  note ; 
and  also  that  the  specifications  filed  at  the  time  of  entering 
up  the  judgments  in  conformity  to  the  provisions  of  the  act 
of  1818,  were  insufficient.  He  also  insisted  if  the  judg- 
ments were  not  invalid  or  fraudulent  that  he  was  entitled 
to  a  specific  lien  on  the  land,  upon  the  ground  that  the 
notes  were  given  for  the  unpaid  purchase-money.  The  de- 
fendants in  their  answer  denied  all  fraud  in  entering  up  the 
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1829.      judgments ;  and  they  set  out  the  consideration  upon  which 

White      they  were  given.    The  consideration  however  thus  set  out 

TOUkn^    varied  materially  from  that  stated  in  the  specifications. 

The  defendants  also  insisted  that  the  complainant  was  not 

a  bona  fide  judgment  creditor  or  purchaser,  and  therefore 

that  he  was  not  entitled  to  set  up  the  insufficiency  of  the 

specifications. 

The  cause  was  heard  upon  the  pleadings  and  proofs. 

C.  Stebbins  for  the  complainant: — The  judgments  con- 
•  fessed  by  the  defendants  Cranston  and  William  W.  Wil- 
liams to  Rebecca  and  Lemuel  Williams  and  to  Barker  and 
wife,  were  fraudulent  as  against  the  complainant  The 
consideration  of  these  judgments,  set  forth  in  the  answer 
of  the  defendants,  varies  from  that  stated  in  the  specifica- 
tions filed  at  the  time  of  entering  up  the  judgments.  A 
part  of  the  consideration  was  certain  legacies  given  to  the 
younger  children  by  their  father,  and  which  were  claimed 
by  Rebecca  Williams  as  their  natural  guardian.  These 
[*604]  legacies  were  charged  *upon  the  real  estate,  and  Rebecca 
Williams,  neither  as  administratrix  of  her  husband  nor  as 
natural  guardian  of  the  children  had  any  right  to  them ; 
(Combs  v.  Jackson,  2  Wendell's  Rep.  153.)  To  render 
these  judgments  fraudulent  as  against  the  complainant  for 
the  purposes  of  relief,  it  is  only  necessary  for  him  to  show 
that  they  were  given  for  more  than  was  due  the  plaintiffs 
therein,  and  that  the  indebtedness  is  of  such  a  nature  as  to 
render  it  inequitable  for  them  to  set  it  up  against  the  com- 
plainant. The  creditors  here  are  family  creditors,  who 
have  contributed  to  give  a  false  credit  to  the  debtors.  The 
time  at  which  these  judgments  were  confessed  shows  that 
the  object  was  to  avoid  the  payment  of  the  complainant's 
debt.  Circumstances  like  these  have  been  held  sufficient 
to  invalidate  a  conveyance  even  to  an  innocent  grantee. 
(Hildreth  v.  Sands,  2  John.  Ch.  R.  35.)  A  fair  judgment 
if  used  by  a  debtor  to  affect  a  change  of  property  for  his 
own  benefit  is  fraudulent  as  to  other  creditors ;  ( Williams 
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v.  Brown,  4  John.  Ch.  R  682.)  The  judgments  under  1829. 
which  the  defendants  claim  are  invalid  for  want  of  proper  white 
specifications  under  the  act  of  1818,  p.  280 ;  (Lawless  v. 
Hackett,  16  John.  R.  149;  Brinckerhoofv.  Marvin,  5  John. 
Ch.  R.  325 ;  James  v.  Johnson,  6  John.  Ch.  R.  433.)  The 
complainant  is  a  bona  fide  purchaser  within  the  meaning  of 
the  act;  (James  v.  Johnson,  6  John.  Ch*  R.  433  ;  James  v. 
Morey,  in  error,  2  Cowen,  290,  311.)  The  complainant  also 
stands  in  the  place  of  the  vendor,  and  has  as  his  indorsee 
an  equitable  lien  upon  the  premises  for  the  purchase-money, 
which  will  be  enforced  against  the  defendant  Rebecca  Wil- 
liams ;  (Hughes  v.  Kearney,  1  Sch.  &  Lef.  132 ;  Machreih  v. 
Symmons,  15  Ves.  329.)  It  was  not  necessary  to  make 
either  Kingsbury  or  the  Burrs  parties,  they  having  no  in- 
terest in  the  controversy  ;  (  Whitney  v.  McKinney,  7  John. 
Ch.  R.  144.)  The  lien  for  purchase-money  will  be  decreed 
against  a  purchaser  with  notice ;  (Ex  parte  Loaring,  2  Rose's 
Cas.  in  Bank.  79 ;  Machreih  v.  Symmons,  15  Ves.  329 ; 
Adair  v.  Shaw,  1  Sch.  &  Lef.  262 ;  Champion  v.  Brown,  6 
John.  Ch.  R.  403;  Oarson  v.  Green,  1  Id.  208.)  Purcha- 
sers coming  in  by  act  of  law  as  assignees  of  bankrupts  are 
bound  by  the  lien  without  notice.  Sugden's  Law  of  *  Ven-  [*505] 
dors,  864.)  So  is  a  purchaser  under  a  judgment;  especially 
if  he  be  the.  judgment  creditor.  The  defendant  Rebecca 
Williams  purchased  with  notice. 

J.  A.  Spencer,  for  defendants : — The  answer  of  the  de- 
fendants denies  all  fraud.  It  is  in  response  to  the  bill  and 
is  uncontradicted.  It  being  established  that  the  judgments 
were  valid,  it  is  of  no  importance  how  the  property  was 
used  after  the  sale.  (Lenox  v.  Prout,  8  Wheat.  527 ;  Hart 
v.  Ten  Eyck,  2  John.  Ch.  R  92  ;  Oiasonv.  Morris,  10  John. 
R.  542 ;  Woodcock  v.  Bennet,  1  Cowen's  Rep.  743.)  The 
circumstances  of  the  family  were  such  that  no  visible 
change  could  take  place  in  the  use  of  the  property.  The 
defendants  who  are  judgment  creditors  had  no  knowledge 
of  the  suit  commenced  upon  the  Kingsbury  note ;  and  it 
would  be  immaterial  if  they  had,  as  their  debt  was  a  bona 
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int.  fide  one  and  the  debtors  had  a  perfect  right  to  give  them 
White  a  preference  by  confessing  judgment  in  their  favor  or  other- 
WOliamB.  w^ae-  ( Wilder  &  Hastings  v.  Winne  Jk  Fonda,  6  Cowcdj 
284.)  The  complainant  having  failed  to  impeach  the  con- 
sideration of  the  judgments,  his  suit  must  fail,  as  fraud  out 
of  the  case  is  no  ground  for  the  bilL  (Lyon  v.  Richmond,  2 
John.  Gh.  B.  58.)  The  defect  in  the  specifications,  if  any, 
cannot  be  taken  advantage  of  by  the  complainant,  he  not 
being  either  a  judgment  creditor  or  a  purchaser  within  the 
meaning  of  the  act.  (Laws  of  N.  Y.  seas.  40,  1818,  ch.  269, 
sec.  5.)  He  is  only  the  assignee  of  a  judgment  creditor. 
The  act  ought*  not  to  be  extended  by  construction.  (Scav. 
ing  v.  Brinckerhoffj  5  John.  Ch.  B.  881.)  The  complainant 
cannot  charge  the  land  with  the  payment  of  Burr's  judg- 
ment on  account  of  any  lien  for  the  amount  of  the  note 
given  to  Kingsbury  for  the  purchase-money.  Such  lien 
has  never  been  enforced  except  against  the  vendee,  his 
heirs,  or  a  purchaser  with  notice.  (Oarson  v.  Green,  1  John. 
Ch.  B.  808;  Hughes  v.  Kearney,  1  Sch.  &  Lef.  182.)  In 
this  case  notice  is  fully  denied.  But  if  there  had  been  no- 
tice, no  person  but  the  original  vendor  could  enforce  the 
lien ;  or,  at  least,  it  must  be  done  in  his  name.  The  omis- 
sion to  make  Kingsbury,  the  vendor,  a  party,  is  a  oom- 
[*506]  plete  waiver  of  the  lien.  The  defendants  *ftebecca  and 
Lemuel  Williams  and  Baker  and  wife  have  an  equitable 
lien  upon  the  land  in  question,  upon  the  ground  that  the 
same  was  purchased  with  their  money.  (Foot  v.  Colvin,  S 
John.  B.  216.)  Rebecca  was  entitled  to  the  guardianship 
of  her  infant  children,  (Coke's  Litt.  88  b,  n.  18 ;  id.  n.  1«, 
90,  a  1 ;  Byrne  v.  Van  Hoesen,  6  John.  B.  66 ;)  and  as  such 
guardian,  to  the  possession  of  their  estate. 

The  Chancellor: — The  claim  of  the  complainant  for  a 
specific  lien  on  the  premises  upon  the  ground  that  his  judg- 
ment was  obtained*  on  a  note  given  for  a  part  of  the  pur- 
chase-money cannot  be  sustained.  At  the  time  he  bought 
the  note  of  Kingsbury  the  latter  unquestionably  had  such  a 
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Hen ;  but  it  is  not  pretended  there  was  any  agreement  that  ****. 
such  lien  should  be  transferred  to  the  complainant.  If  White 
Kingsbury  could  be  considered  as  still  retaining  any  such 
claim  after  the  transfer  of  the  note,  it  must  be  on  account 
of  his  liability  as  indorser  thereof  But  there  is  no  evi- 
dence or  even  allegation  that  any  'steps  were  taken  to  charge 
him  as  indorser.  In  a  recent  case  where  the  vendor  had 
negotiated  the  note  but  was  obliged  to  take  it  up  himself 
when  it  fell  due,  LoTd  Eldon  sustained  the  claim  of  the  ori- 
ginal vendor  to  a  lien  on  the  land.  (JSk  parte  Loaring,  2 
Hose's  Ca.  79.)  But  I  am  not  aware  of  any  case  where  the 
assignee  of  the  note,  or  other  security,  has  been  permitted 
to  sustain  such  a  claim  on  an  implied  agreement  to  assign 
the  lien.[l.]  In  the  case  of  Mackreth  v.  Symmons,  (16  Ves. 
829,)  cited  by  the  complainant's  counsel,  there  was  an  ex* 
press  agreement  at  the  time  of  the  sale,  that  the  purchase- 
money  should  be  applied  to  the  payment  of  the  vendor's 
debt  to  the  third  person.  If  Kingsbury  holds  any  such 
lien  as  trustee  for  the  holder  of  the  note,  he  should  have 
been  a  party  to  this  suit.  But  I  am  satisfied  that  the  sale 
.  and  prosecution  of  the  note  to  judgment  in  the  name  of  the 
indorsee  must  be  considered  as  a  waiver  of  the  original  im- 
plied lien  for  the  purchase-money  on  the  land. 

It  is  not  necessary  for  me  to  examine  the  question 
whether  the  specifications  filed  are  sufficient  on  their  face 
to  sustain  the  judgments,  agreeably  to  the  decision  of  the 
Supreme  *Court  in  Lawless  v.  Hackett,  (16  John.  R.  169,)  [*507] 
and  of  this  court  in  Brincherhoff  v.  Marvin,  (5  John.  Oh. 
R.  820.)  I  am  inclined  to  think  that  most  of  the  items  in 
both  specifications  may  be  sufficient;  but  they  can  only  be 
sustained  by  giving  to  them  a  construction  which,  as  it  now 
appears,  is  wholly  fictitious  and  fldse.  For  instance,  the 
largest  item  in  the  first  specification  is  "  Sealed  obligation, 
dated  2d  April,  1816,  for  the  third  part  of  the  real  estate 
of  Wareham  Williams,  deceased,  of  which  Rebecca  Wil- 

[1]  Brush  v.  tfrufey,  14  Ohio,  30;  Brigg  ▼.  BXO,  6  How.  Miaa.  B.  362; 
Bland's  Ch.  R.  534. 
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18a&-  liams  was  endowed,  $1,146  50."  Perhaps  this  might  be 
White  sufficient  to  give  notice  to  all  persons  interested,  that  this 
WflLma.  note  was  g*ven  f°r  ^e  purchase-money  on  a  sale  of  one- 
third  of  that  real  estate  by  the  plaintiffs  in  the  judgment 
to  the  defendants.  But  understood  in  that  way,  it  would 
be  wholly  false  and  fictitious.  By  the  answer  it  appears 
that  one  of  the  plaintiffs  in  that  judgment  was  devisee  of 
one-third  of  such  real  estate,  and  one  of  the  defendants 
was  devisee  of  the  other  two-thirds ;  that  they  both  joined 
in  the  sale,  and  each  received  their  just  proportion  of  the 
purchase-money ;  and  that  the  note  was  given  some  years 
afterwards  to  the  mother  alone ;  and  the  alleged  considera- 
tion thereof  is  goods  sold  and  money  lent  at  various  times, 
which  it  is  impossible-  for  them  now  to  recollect ;  which 
money  and  goods  she  had  taken  in  payment  on  the  sale. 
And  the  same  difficulty  exists  with  respect  to  almost  every 
item  in  this  specification.  In  the  other  specification  the 
principal  item  is  "  Two  notes  given  for  the  principal  and 
interest  of  lands  sold  by  Anne  Wood,  now  Anne  Barker, 
and  late  Anne  Williams,  in  the  town  and  county  of  Madi- 
son; defendants  had  the  money  for  which  the  land  was 
sold,  $846  30."  The  allegation  now  set  up  in  relation  to 
this  is  that  Granston  Williams  purchased  of  her  about 
thirty-two  acres  for  which  he  never  paid  the  purchase- 
money  ;  that  he  afterwards  sold  it  to  Hazard  and  took  his 
notes  for  the  purchase-money,  which  are  probably  the  same 
notes  sold  under  the  execution  and  purchased  by  L.  Wil- 
liams. The  statute  requiring  these  specifications  to  be  filed, 
expressly  declares  that  if  the  judgment  is  afterwards  drawn 
in  question,  the  plaintiff  shall  be  bound  and  concluded  by 
the  specification  filed,  and  shall  not  thereafter  be  allowed 
[*508]  to  set  UP  or  insist  *on  any  consideration  for  the  judgment, 
not  mentioned  and  contained  in  such  statement  and  specifi- 
cation. (Laws  of  1818,  ch.  259,  sec.  8.)  Whatever  my 
opinion  might  be  as  to  the  consideration  of  these  judg- 
ments, which  is  now  set  up  in  the  answer,  I  am  satisfied 
the  defendants  cannot  avail  themselves  of  it  under  these 
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specifications ;  and  the  judgments  must,  therefore,  in  the       1829, 
language  of  the  statute,  "be  taken,  deemed  and  adjudged      White 
fraudulent  as  respects  any  other  bona  fide  judgment  credit-     waLim. 
ors."    There  is  no  doubt  the  complainant  is  in  a  situation 
to  take  advantage  of  the  statute  remedy.    He  is  a  bona  fide 
assignee  of  the  judgment,  and  had  an  equitable  interest  in 
it  for  his  own  protection,  as  indorser  of  the  note,  even  be- 
fore that  assignment.    As  a  purchaser  of  the  premises  un- 
der the  judgment,  he  is  also  entitled  to  all  the  rights  which 
the  judgment  creditor  could  have.    (Hildreth  v.  Sands,  2 
John.  Ch.  R  35.) 

Independent  of  the  constructive  fraud  arising  from  the 
provisions  of  the  statute,  there  is  strong  reasons  for  believ- 
ing these  judgments  were  confessed  and  used  for  the  ex- 
press purpose  of  screening  the  whole  of  the  defendant's 
property  from  the  operation  of  the  judgment,  which  was 
about  to  be  obtained  on  the  note  given  by  them.  The 
judgments  were  given  pending  that  suit;  and  by  the  stip- 
ulation in  the  case  it  is  admitted  that  all  parties  had.  notice 
of  the  note,  and  of  the  pendency  of  the  suit  thereon.  It  is 
true  a  copy  of  what  purported  to  be  a  further  answer  was 
served,  in  which  all  the  defendants  say  they  had  no  knowl- 
edge that  any  such  suit  was  pending  at  the  time  these  judg- 
ments were  given.  If  such  an  answer  had  actually  been 
put  in,  it  would  not,  under  the  circumstances  of  this  case, 
be  entitled  to  any  credit.  And  from  the  certificates  of  the 
register  and  clerk,  it  appears  that  if  any  such  further  an- 
swer was  sworn  to  by  them  they  have  not  dared  to  put  it 
on  file.  At  the  sale,  the  property  was  all  bid  in  by  the 
family;  and  even  notes  against  a  responsible  person  for 
$650  were  turned  out  to  the  sheriff,  and  sold  for  the  nom- 
inal sum  of  $35 ;  and  since  the  sale  down  to  the  time  of 
taking  the  testimony  in  1827,  the  property  had  remained 
in  the  hands  of  the  original  owners  without  any  visible 
change  in  their  manner  of  using  and  disposing  of  the  same. 

*There  must  be  a  decree  declaring  both  judgments  fraud-         [*609] 
ulent  and  void  as  .against  the  complainant ;  and  the  posses- 
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*w-       fidon  of  the  farm  must  be  delivered  up  to  him ;  and  the 
Dustan.      defendant  must  execute  to  him  a  good  and  valid  release  for 
the  same  in  fee,  to  be  approved  of  by  a  master;  and  the 
defendants  must  also  pay  to  the  complainant  his  costs  in 
this  suit  to  be  taxed. 


▼. 

POStML 


DUSTAN  V.  DUSTAN  AND  OTHERS,  EXECUTORS,  AC. 

Where  a  testator  directed  his  executor  to  pay  one  of  his  sons  annually  $200, 
and  also  one-fifth  of  his  estate,  in  oase  of  his  reformation  from  vickms 
habits,  it  was  held  that  the  executors  acted  correctly  in  not  paying  over 
the  one-fifth  of  the  estate,  until  they  were  satisfied  of  the  son's  complete 
reformation. 

And  where  the  executors  not  being  satisfied  of  such  reformation,  refined  to 
pay  over  the  one-fifth  of  the  estate,  they  were  allowed  their  costs  of  de- 
fending a  suit  commenced  to  compel  such  payment 

Where  the  suit  had  been  pending  some  time,  and  the  executors  m  their  an- 
swer expressed  a  desire  and  willingness  to  pay  over  the  money  under  the 
direction  of  the  court,  it  was  referred  to  a  master  to  inquire  and  report 
whether  a  permanent  reformation  had  taken  place. 

July  nth.  The  defendants  being  the  executrix  and  executors  of  the 

will  of  the  complainant's  father,  were  required  by  the  will 
to  pay  to  the  complainant  annually  $200,  and  also  one-fifth 
of  the  testator's  estate,  in  case  the  complainant  should  re- 
frain from  vicious  habits,  and  conduct  himself  with  sobriety 
and  good  morals.  About  two  years  after  his  fether's  death 
the  complainant  filed  his  bill  against  his  mother  and  the 
other  personal  representatives  of  his  father,  insisting  that  he 
had  reformed,  and  claiming  the  payment  of  his  share  of  the 
estate.  The  defendants  had  refused  to  pay  over  to  the  com- 
plainant his  one-fifth  of  the  estate,  not  being  satisfied  of  his 
oomplete  reformation.  The  cause  was  submitted  on  the 
pleadings  and  proofs. 

P.  F,  Hansen^  for  the  complainant 
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W.  P.  Haioes,  for  the  defendants.  *»*»• 

Dufttan 

*The  Chancellor  :— It  is  admitted  in  this  case  that  the  d^^ 
complainant,  at  the  death  of  his  father,  was  irregular  in  his 
habits,  and  dissipated.  It  was  undoubtedly  the  intention  of 
the  testator  that  he  should  not  receive  his  share  of  the 
property  until  his  mother  and  the  other  executors  of  the 
will  were  satisfied  that  he  had  permanently  reformed.  By 
their  answer  it  appears  they  do  not  believe  this  is  the  case. 
The  testimony  which  has  been  taken  shows  that  he  has 
conducted  himself  well,  so  far  as  the  witnesses  know,  since 
his  father's  death.  But  only  a  very  few  witnesses  have  been 
examined  to  this  fect>  and  the  intention  of  the  testator 
would  be  defeated  if  the  complainant  should  receive  this 
bequest  before  he  is  so  far  reformed  as  to  render  it  very 
certain  he  will  not  return  to  his  former  vicious  courses. 
The  time  which  had  elapsed  between  the  death  of  the  tes- 
tator and  the  filing  the  bill  in  this  cause  was  not  sufficient 
to  enable  the  executors  to  form  any  correct  opinion  as  to 
the  permanency  of  his  good  conduct.  They  were  therefore 
right  in  refusing  to  place  the  whole  property  in  his  hands 
at  that  time.  As  some  time  has  elapsed  since  the  com- 
mencement of  this  suit,  and  there  is  ground  to  believe  that 
the  complainant  may  have  commenced  a  course  of  good 
conduct  with  a  bona  fide  intent  to  entitle  himself  to  the 
bounty  of  his  father  by  a  permanent  reformation,  I  shall 
not  dismiss  the  bill  in  this  cause,  but  shall  direct  a  refer- 
ence to  Benjamin  Clark,  a  master  of  this  court,  to  ascertain 
and  report  whether  there  has  been  such  a  permanent  refor- 
mation in  the  character  and  habits  of  the  complainant  as  to 
entitle  him  to  receive  the  whole  amount  bequeathed  to  him, 
at  this  time ;  and  on  the  coming  in  and  conformation  of  the 
master's  report,  if  it  shall  appear  that  such  permanent  refor- 
mation has  taken  place,  that  the  executors  be  permitted  to 
pay  the  whole  sum  to  him,  after  deducting  therefrom  their 
costs  of  this  suit  to  be  taxed.  And  if  the  parties  cannot 
agree  upon  the  amount  to  which  he  is  entitled,  that  there 
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ie29.       be  a  reference  to  a  master  to  take  an  account  and  ascertain 

The  Attorney  such  amount.    And  if  it  shall  appear  by  the  report  of  the 

*e         master  on  the  first  reference  hereby  directed  that  such  per- 

Bank  of  Co-  manent  reformation  has  not  taken  place,  then  the  complain- 
lumbia.  ,    ,  .„  .         .      ,.       .       .       . 

ant  s  bill  is  to  be  dismissed,  with  costs. 


[*511]        *The  Attorney-General  v.  The  President,  Direct- 
ors and  Company  of  the  Bank  of  Columbia- 

Whenever  a  bank  becomes  insolvent  and  unable  to  pay  its  debts,  the  act  of 
April,  1825,  (Sees.  Laws  of  1825,  ch.  325,  sec  17,)  makes  it  the  duty  of 
the  attorney-general  to  apply  to  the  Court  of  Chancery  for  an  injunction 
against  the  officers  of  the  corporation,  to  restrain  them  from  exercising  any 
of  the  corporate  franchises,  and  for  the  appointment  of  a  receiver  to  take 
charge  of  the  property  and  effects  of  the  institution,  and  to  collect  and  dis- 
tribute the  same  among  its  fair  and  honest  creditors.  [1] 

An  information,  verified  by  the  oath  of  the  attorney-general,  setting  forth  that 
the  bank  had  stopped  payment,  that  a  large  amount  of  its  bills  were  noto- 
riously in  circulation,  and  that  it  was  reputed  to  be  insolvent ;  and  accom- 
panied by  the  further  statement  of  the  attorney-general,  under  oath,  that 
he  believed  the  bank  was  insolvent,  is  sufficient  to  authorize  the  court  to 
grant  an  injunction  and  appoint  a  receiver,  where  there  is  no  denial  by 
the  corporation  of  the  facts  stated  in  the  information. 

A  party  who  cannot  be  presumed  to  have  positive  knowledge  of  a  fact,  may 
swear  according  to  his  information  and  belief;  and  if  it  be  not  denied  by 
the  adverse  party,  who  can  swear  positively  upon  the  subject,  it  will  be 
deemed  as  admitted. 

Upon  proceedings  against  a  bank,  under  the  statute  for  insolvency,  an  officer 
of  the  corporation  is  not  a  proper  person  to  be  appointed  the  receiver. 

Where  the  corporation  appealed  from  the  decision  of  the  court  both  as  to  the 
appointment  of  a  receiver  and  as  to  the  principle  adopted  of  excluding  its 
officers  from  the  appointment,  the  court  would  not,  pending  the  appeal,  ap- 
point a  receiver,  as  long  as  there  was  no  ground  to  apprehend  danger  to 
the  fund  before  a  decision  could  be  had  on  the  appeal 


[1]  2  R.  S.  (4th  ed.)  60*7,  sec.  47 ;  Verplank  v.  The  Mercantile  Ins.  Co. 
of  New  York,  2  Paige,  438;  Bank  of  Com'rs  v.  Bank  of  Buffalo,  6  Paige 
498. 
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Ik  this  case  the  court  on  a  previous  day  had  granted  an       1829. 
injunction  against  the  Bank  of  Columbia,  upon  the  applica-  The  Attorney  - 
tion  of  the  attorney-general,  and  had  made  an  order  for     Ge^er*1 
the  appointment  of  a  receiver  to  ta£e  charge  of  its  property  Bank  of  C* 
and  effects,  and  had  referred  it  to  a  master  to  receive  nom-  Jifl      ^ 
inations  of  suitable  persons  as  receiver,  and  to  report  as  to 
the  competency  of  the  persons  named  and  the  sufficiency 
of  the  sureties  offered  by  them  respectively.    And  now,  on 
behalf  of  the  attorney-general,  a  motion  was  made  for  the 
appointment  of  such  receiver ;  which  motion  was  resisted 
upon  the  ground  that  the  bank  had  appealed  to  the  Court 
of  Errors  from  the  decision  of  the  Chancellor  both  as  to 
the  appointment  of  a  receiver  of  the  bank  and  as  to  the 
principle  of  the  order,  by  *which  he  had  excluded  the         [*512] 
officers  of  the  institution  from  being  nominated  as  such 
receiver. 

A.  Van  Vechten  for  the  bank : — An  appeal  having  been 
brought  to  the  Court  of  Errors,  all  further  proceedings  are 
stayed.  No  steps  can  be  taken,  unless  some  necessity  in- 
volving the  preservation  of  the  rights  of  the  parties  require 
it.  All  interlocutory  orders  of  this  court  which  involve 
the  merits  of  the  cause  may  be  appealed  from.  (Buel  v. 
Street,  9  John.  B.  443 ;  Beach  v.  Fulton  Bank,  2  Wend. 
225.)  An  appeal  in  the  first  instance  stays  all  proceedings, 
and  if  further  proceedings  become  necessary,  a  special  ap- 
plication for  that  purpose  must  be  made ;  notice  of  which 
should  be  given,  to  give  the  appealing  party  an  opportu- 
nity of  being  heard. 

The  present  is  a  vital  proceeding  to  the  bank  and  its 
creditors.  The  court  in  case  of  an  appeal  never  act  except 
upon  the  urgency  and  necessity  of  the  case,  and  in  order 
to  prevent  injustice,  as  where  the  debt  is  in  jeopardy ;  and 
then,  the  court  offer  an  alternative  to  the  party  to  bring 
the  money  into  court  or  to  give  security.  (Messionier  v. 
Kauman,  8  John.  Ch.  E.  66.)  This  court  cannot  act  ex- 
cept judicially  upon  facts  proved.    There  is  now  before  the 
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1829.  court  nothing  to  authorize  them  to  proceed.  The  diacre- 
Tbe  Attorney*  tion  of  this  court  to  act  is  not  a  mere  volition,  but  a  sound 
General  an(i  enlightened  discretion;  which  is  subordinate  to  the 
Bank  of  Co-  discretion  of  the  Court  of  Errors.  Nothing  appears  from 
vm  **  the  information  of  the  attorney-general,  to  show  that  this 
is  a  case  of  urgent  necessity.  The  attorney-general  swears 
to  the  information  from  his  belief.  The  only  feet  within 
his  knowledge  is  that  the  bank  has  stopped  payment 
This  is  not  conclusive  as  to  its  insolvency.  The  act  only 
authorizes  the  attorney-general  to  proceed  in  case  of  the 
insolvency  of  the  bank.  On  this  fact  there  ought  to  be 
conclusive  evidence,  before  the  court  proceeds.  The  affida- 
vit of  the  attorijey -general  as  to  his  belief^  is  not  sufficient 
to  authorize  an  injunction.  If  so,  it  cannot  be  sufficient  to 
warrant  the  extraordinary  proceedings  of  the  appointment 
[*518]  of  a  receiver.  (Attorney '-  General  v.  Bank  of  Niagara^  1 
Hopk.  R  354.)  The  act  of  April  21, 1825,  sees.  *6  and  17, 
recognizes  the  distinction  between  a  temporary  suspension 
of  payment  and  an  actual  insolvency.  The  legislature  did 
not  intend  that  a  mere  non-payment  of  debts  should  be 
evidence  of  insolvency.  Banks  may  be  embarrassed ;  the 
public  interest  may  require  the  suspension  of  specie  pay- 
ments. This  was  the  case  during  the  last  war.  It  was  not 
then  deemed  evidence  of  insolvency.  No  proceedings  can  be 
had  under  the  17th  section  of  the  act  for  a  mere  temporary 
suspension  of  payment ;  but  only  in  cases  of  actual  insol- 
vency. Such  a  construction  must  be  given  to  the  statute 
as  will  render  effectual  all  its  provisions. 

J.  Sudani^  contra : — This  case  is  distinguishable  from  all 
the  cases  cited  by  the  opposite  counsel.  In  those  cases  evi- 
dence of  the  facts  which  required  proceedings  subsequent 

.  to  the  appeal,  did  not  accompany  the  appeal  as  in  this  case. 

I  It  was  therefore  necessary  in  those  cases  to  give  notice  to  the 

opposite  party,  to  afford  him  an  opportunity  of  being  heard. 
In  this  case  the  information  states  the  charge  of  insolvency 
specifically ;  and  the  bank  have  had  an  opportunity  of  an- 
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swering  that  charge.    The  insolvency  intended  by  the  act,       *MP- 
is  where  a  corppration  is  unable  to  pay  its  debts.    The  in-  The  Attome^ 
formation  upon  this  point  is  conclusive  until  contradicted,     Q«j*»l 
A  suspension  of  payment  is  evidence  of  insolvency.    No  Bank  of  Co- 
feet  alleged  in  the  information  has  been  denied  by  the 
Bank  of  Columbia.    The  question  is,  shall  the  funds  of  the 
bank  be  secured  for  the  benefit  of  the  creditors  ?    The  ap- 
pointment of  a  receiver  is  necessary  for  this  purpose.    It  is 
in  evidence  that  the  bank  is  insolvent :  would  it  then  be 
proper  to  leave  its  property  in  the  hands  of  the  directors, 
under  whose  administration  the  bank  has  failed  ? 

A.  L.  Jordan  appeared  for  certain  of  the  creditors  and 
stockholders  who  had  petitioned  for  the  appointment  of  E» 
Williams,  the  president  of  the  bank,  as  receiver.  Mr.  Jor- 
dan contended  that  the  interest  of  the  bill  holders  was  made 
by  the  statute  the  paramount  interest  Next  to  their  in- 
terest was  the  interest  of  the  stockholder  The  policy  of 
the  act  is  to  protect  the  creditors.  This  will  be  most  effect- 
ually done  by  those  who  have  an  interest  in  the  institution. 
If  the  failure  *of  a  bank  is  not  conclusive  evidence  of  fraud,  [*614] 
then  its  officers  are  not  ineligible  to  the  appointment  of  re- 
ceiver. Until  the  cape  of  the  Franklin  Bank,  it  was  always 
the  practice  to  refer  it  to  the  master  not  only  to  judge  of 
the  fitness  of  the  person  nominated  as  receiver,  but  to  make 
the  appointment  (Oreuze  v.  Bishop  of  London,  2  Brown's 
Ch.  G  258;  Thorpe  v.  Thorpe,  12  Ves.  817;  Thomas  v, 
Dawhins,  8  Brown's  Ch.  G  509.)  In  Jenkins  v.  JenJeins, 
(1  Paige's  B.  248,)  it  was  referred  to  a  master  to  appoint  a 
receiver.    (Haggerty  v.  PiUman,  1  Paige's  R  298.) 

J.  &  Van  Benssdaer,  advocated  the  appointment  of  Wil- 
liam B.  Ludlow  as  receiver. 

J.  Sudam,  in  reply,  nominated  on  behalf  of  the  attorney* 
general  Rufus  ReecL  He  contended  that  the  interests  of 
the  bill-holders  would  be  best  consulted  by  the  appoint* 
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1829.       merit  of  a  person  not  interested  in  the  bank.    Such  an  ap- 
The  Attorney-  pointment  would  secure  a  fearless  investigation  of  its  affairs, 
General       which  ^  pubUc  deman<ied. 

Bank   of   Co- 

1™b,fc  The  Chancellor:— By  the  act  of  April,  1825,  (Sea 
Laws  of  1825,  ch.  325,  sec.  17,)  it  is  made  the  duty  of  the 
attorney-general,  whenever  any  incorporated  bank  is  in- 
solvent and  unable  to  pay  its  debts,  to  apply  to  this  court 
for  an  injunction,  restraining  the  officers  of  the  institution 
from  exercising  any  of  the  privileges  and  franchises  granted 
by  their  charter,  and  from  collecting  or  receiving  any  debts, 
and  from  paying  out  or  in  any  way  transferring  any  of  the 
moneys  or  effects  of  such  company ;  and  to  appoint  a  re- 
ceiver of  its  property,  moneys  and  effects,  and  to  distribute 
the  same  among  its  fair  and  honest  creditors.  About  the 
20th  of  May  last,  this  bank  stopped  payment  This  was  a 
matter  of  public  notoriety.  It  was  also  notorious  that  a 
large  amount  of  its  bills  were  in  circulation ;  and  the  insti- 
tution was  reputed  to  be  insolvent  It  was  therefore  the 
imperative  duty  of  the  attorney-general  to  proceed  in  the 
manner  directed  by  the  statute. 

On  the  13th  of  June  last,  he  filed  the  information  in  this 
case,  setting  forth  the  above  facte,  an£  also  that  the  state 
was  a  large  stockholder  in  the  institution.  The  informs- 
[*515]  tion  was  *  verified  by  his  oath,  and  that  of  the  comptroller; 
and  they  also  stated  their  belief  that  the  bank  was  insolvent 
and  unable  to  pay  its  debts ;  and  thereupon  an  injunction 
was  granted  which  still  remains  in  full  force.  The  attorney- 
general  also  caused  a  copy  of  the  information  and  affida- 
vits to  be  served  on  the  officers  of  the  bank,  with  a  notice 
requiring  them  to  show  cause,  if  any  they  had,  why  a  re- 
ceiver should  not  be  appointed.  In  the  meantime  similar 
information  had  been  communicated  to  the  court  by  the 
oath  of  certain  creditors  of  the  institution,  who  had  applied 
and  obtained  injunctions  in  the  city  of  New  York.  At 
the  time  assigned  the  parties  appeared :  but  no  cause  was 
shown  to  induce  the  court  to  believe  that  the  bank  was 
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able  to  pay  its  debts ;  and  no  information  was  given  in  re-       1829. 
lation  to  its  concerns,  the  probable  amount  of  its  debts,  or  The  Attomey- 
its  means  of  payment    The  attorney-general  had  done  all     General 
that  could  be  done  by  him  in  any  case,  to  satisfy  the  court  Bank  of  Oo- 
that  the  bank  was  insolvent.    No  person  could  sfrear  posi- 
tively as  to  the  insolvency  of  the  institution,  except  its  offi- 
cers, against  whom  the  proceedings  were  instituted ;  and 
the  statement  of  the  above  facts  was  all  that  could  reasona- 
bly be  called  for  under  this  part  of  the  statute.    A  vio- 
lation of  several  provisions  of  the  act  of  incorporation 
subjects  the  institution  to  similar  proceedings.     In  those 
cases  the  particular  violations  of  the  charter  complained  of 
can  and  ought  to  be  stated.    These  undoubtedly  are  the  par- 
ticular facts  and  circumstances,  which  by  the  statute  are  re- 
quired to  be  stated  in  proceedings  against  the  bank.    Where 
a  party  cannot  be  presumed  to  have  positive  knowledge  of 
a  fact,  it  is  the  constant  practice  «of  this,  and  of  all  other 
courts,  to  permit  him  to  swear  to  his  information  and  be- 
lief; and  give  the  adverse  party,  who  alone  can  swear 
positively  on  the  subject,  an  opportunity  to  deny  it  on 
oath.    If  he  does  not  deny  it,  or  furnish  some  explanation 
to  induce  the  court  to  think  otherwise,  the  belief  of  the 
other  party  is  to  be  taken  as  the  fact    That  the  bank  had 
stopped  payment  was  not  of  itself  conclusive  evidence  of 
its  inability  to  pay  its  debts ;  but  it  was  at  least  prima 
facie  evidence  of  such  inability  or  insolvency.    And  the 
evidence  to  explain  the  transaction  and  rebut  that  presump- 
tion should  have  been  "furnished  by  the  officers  of  the  in-         r*6161 
stitution.    They  could  have  shown  the  feet,  if  any  thing 
but  the  insolvency  of  the  corporation  had  induced  or  com- 
pelled them  to  adopt  a  measure  which  in  its  consequences 
produced  so  much  individual  suffering  and  distress.    These 
were  the  reasons  which  made  it  the  duty  of  the  court  to 
order  a  receiver  to  be  appointed.    The  feet  of  insolvency 
being  established,  the  court  had  no  discretion  on  the  subject 
Another  important  question  presented  to  the  court  at  that 
time  was  whether  one  of  the  officers  of  the  insolvent  institu- 
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*8aa-  tion  should  be  appointed  to  investigate  and  close  its  con- 
The  Attorney  cerns.  Under  the  circumstances  I  thought  there  could  be  no 
1J0r^  room  to  doubt  the  decision  which  ought  to  take  place  on 
Bank  of  Co*  that  question.  The  officers  of  the  institution  had  made  no 
expose  of  their  concerns  to  the  public.  When  called  upon 
to  show  cause  why  a  receiver  should  not  be  appointed,  they 
produced  no  account,  nor  gave  any  information  to  the  court 
as  to  the  amount  of  their  debts  or  their  means  of  payment 
They  did  not  even  state  when,  or  by  what  means,  their 
capital  of  one  hundred  and  sixty-nine  thousand  dollars  had 
been  lost ;  so  as  to  enable  the  court  to  form  an  opinion 
whether  it  would  be  right  or  proper  to  entrust  the  interest 
of  their  numerous  creditors  to  the  care  or  management  of 
one  of  their  number.  It  was  impossible  to  ascertain,  with- 
out a  long  and  tedious  examination  of  some  weeks,  and  per- 
haps months,  whether  it  might  not  be  the  duty  of  the  receiver 
to  institute  proceedings  against  every  officer  of  the  corpora- 
tion, under  some  of  the  provisions  of  the  statute  of  1825. 
If  the  property  of  the  institution  had  been .  assigned  by 
them  to  pay  favored  creditors,  in  contemplation  of  insol- 
vency, or  after  they  had  stopped  payment,  it  would  be  the 
duty  of  the  receiver  to  prosecute  them  for  the  purpose  of  ob- 
taining the  amount  for  the  benefit  of  the  creditors  generally. 
If  they  were  indebted  to  the  institution,  it  might  be  neces- 
sary to  enforce  the  collection  of  such  demands  by  suit 
And  if  there  had  been  fraud  or  mismanagement  on  the  part 
of  the  officers  of  the  institution,  by  which  they  had  made 
themselves  personally  liable  to  the  creditors,  it  would  be 
the  duty  of  the  receiver  to  investigate  the  subject,  and  ex- 
[*517]  pose  the  fraud  if  any  existed.  *These  remarks  are  not  in- 
tended to  apply  personally  to  any  of  the  officers  of  this  in- 
stitution except  so  far  as  relates  to  indebtedness.  It  was 
admitted  by  the  gentleman  proposed  as  receiver  that  he  was 
a  debtor ;  but  whether  to  a  large  or  small  amount  the  court 
was  not  informed.  Although  the  Chancellor,  from  a  know- 
ledge of  the  character  of  the  gentleman  who  had  controlled 
ike  affiun  of  this  institution,  was  satisfied  no  fraud  had 
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been  committed,  yet  lie  still  had  a  duty  to  perform  as  re-  1**9. 
garded  the  public.  Those  creditors  who  had  been  stripped  The  Attomey- 
of  their  property  by  the  failure  of  the  bank,  had  a  right  to  G€noral 
claim  from  the  court  the  appointment  of  a  receiver  upon  Bank  of  Oo- 
whose  impartial  investigations  they  might  rely,  and  who 
could  have  no  interest  in  opposition  to  theirs.  So  far  as 
respected  myself  I  did  not  believe  any  thing  improper  had 
been  done  in  that  institution  for  many  years  past,  to  pro- 
duce this  calamity.  I  am  induced  to  give  credit  to  the  sug- 
gestion of  the  counsel,  that  the  death-blow  was  given  to  the 
institution  long  since,  and  that  it  has  been  sustained  for 
many  years  only  by  a  pledge  of  the  personal  responsibility 
of  a  majority  of  the  directors.  I  was  aware,  from  the  re- 
port of  certain  proceedings  made  to  the  legislature  in  1820, 
that  as  early  as  1818,  the  officers  of  the  bank  had  found  it 
necessary  to  make  provisions  for  a  permanent  loan  of 
$150,000,  from  another  institution ;  and  for  which  a  ma- 
jority of  the  directors  gave  their  own  personal  bonds,  from 
year  to  year,  as  collateral  security ;  and  that  the  stipulated 
time  of  16  years,  for  the  continuance  of  that  loan,  had  re- 
cently expired.  It  was  to  that  circumstance  I  attributed 
the  failure  of  the  institution  at  this  time,  and  not  to  any  re- 
cent mismanagement  of  its  concerns  by  any  of  the  direc- 
tors. The  rule  adopted  in  this  case  was  the  same  which 
was  adopted  in  the  case  of  the  Franklin  Bank.  I  decided 
that  it  would  be  improper  to  appoint  one  of  the  officers  of 
the  institution  receiver,  and  I  referred  it  to  a  master  for  the 
purpose  of  enabling  every  person  interested  in  the  institu- 
tion to  name  such  person  for  that  purpose,  as  he  might 
think  proper.  The  rule  of  exclusion  adopted,  I  considered 
as  based  upon  sound  principles  of  public  policy ;  and  upon 
what  I  considered  *the  spirit  and  intent  of  the  act  under  [*518] 
which  these  proceedings  were  instituted  If  the  law  will 
not  entrust  the  concerns  of  an  insolvent  institution  in  the 
hands  of  its  directors  jointly,  as  trustees  for  the  creditors, 
certainly  the  court  ought  not  to  entrust  them  to  a  part  only 
as  receivers.    Public  policy  requires  that  the  directors  shall 
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182&       understand  distinctly  that  if  they  so  manage  the  concerns  of 

The  Attorney-  the  institution  as  to  produce  insolvency,  the  property  and 

General      effectg  Gf  the  institution  will  be  taken  from  them  entirely ; 

Bank  of  Oo-  and  be  placed  in  the  hands  of  those  who  will  investigate 

their  conduct  fearlessly  and  impartially. 

The  corporation  appealed  from  the  decision,  both  as  to 
the  appointment  of  a  receiver,  and  as  to  the  right  of  its  offi- 
cers to  have  the  appointment  if  one  is  to  be  made.  This 
objection  is  now  interposed  to  prevent  any  further  proceed- 
ings in  this  matter  pending  that  appeal.  It  is  undoubtedly 
correct,  as  suggested  by  the  counsel  who  made  this  objec-  I 
tion,  that  ordinarily,  in  this  court,  an  appeal  suspends,  in 
the  first  instance,  all  further  proceedings  on  the  decree  or 
order  complained  of  It  may  be  doubtful  whether  this  is  a 
case  where  an  appeal  from  the  order  directing  a  receiver  to 
be  appointed  would  prevent  the  court  from  proceeding  so  I 

far  as  to  designate  the  person  to  be  appointed,  that  he  ! 

might  be  prepared  to  act  when  the  Court  of  Errors  had  dis- 
posed of  the  appeal.  And  if  there  was  in  the  mean  time 
any  danger  to  the  fund,  the  court  might,  on  a  proper  appli- 
cation, direct  him  to  do  everything  necessary  to  protect  the 
interest  of  all  concerned,  pending  the  appeal.  But  in  this 
case  a  principle  is  involved  in  one  part  of  the  decision, 
which  makes  it  proper  for  this  court  to  forbear  naming  a 
receiver  until  the  court  of  dernier  resort  have  determined 
whether  the  officers  of  a  bank  which  has  become  insolvent 
under  their  management,  are  proper  persons  to  investigate 
the  manner  in  which  they  have  discharged  their  trust,  and 
to  close  up  the  concern.  If  the  interest  of  stockholders  was 
to  be  consulted  primarily,  it  would  be  proper  to  give  to 
those  indebted  to  the  bank,  and  in  doubtful  circumstances, 
sufficient  time  to  buy' up  the  bills  from  honest  creditors,  at 
a  great  discount,  and  thus  restore  the  broken  institution  to 
[*619]  a  state  of  solvency.  But  in  that  *case  the  real  creditors 
would  lose  the  greatest  part  of  their  debts,  although  the 
stockholders  in  the  end  might  save  something  on  their 
stock.    It  is  therefore  necessary  and  proper,  in  every  case 
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of  this  kind,  for  the  protection  of  the  creditors,  who  have       1829- 
the  first  claim  upon  the  property  of  the  institution,  to  turn        Lee 
its  effects  into  cash  with  the  least  delay  which  is  consistent     Hunter, 
with  their  interest ;  so  that  a  distribution  may  be  made  be- 
fore their  necessities  or  fears  compel  them  to  sacrifice  their 
demands  to  speculators.    As  the  Court  of  Errors  will  be  in 
session  very  shortly,  when  this  question  can  be  disposed  o£ 
I  do  not  think  there  will  be  such  an  injury  resulting  from 
the  delay  in  this  case  as  should  induce  the  court  to  take  any 
further  steps  in  the  matter  until  that  time. 

The  attorney-general  has  furnished  no  evidence  that  the 
funds  of  the  bank  are  unsafe  in  the  hands  of  the  present 
officers ;  and  there  is  nothing  before  me  to  show  that  they 
have  so  far  involved  themselves  in  this  concern  as  to  make 
their  own  solvency  depend  upon  that  of  the  institution.  I 
shall,  therefore,  suspend  the  appointment  of  a  receiver  un- 
til the  meeting  of  the  Court  of  Errors,  unless  some  person 
interested  in  the  institution  brings  the  case  again  before 
me,  upon  a  suggestion  that  something  further  is  necessary 
to  be  done  for  the  safety  of  the  fund.  If  that  should  be 
the  case,  it  may  be  necessary  to  proceed  in  the  appoint- 
ment, as  no  authority  for  that  purpose  can  be  given  to  the 
directors,  pending  this  appeal. 


Lee,  Appellant,  v.  Hunter  and  Hallenbeck, 
Respondents. 

Where  S.  being  indebted  to  several  persons,  was  in  September,  1817,  sued 
for  a  default  in  paying  over  moneys  received  as  a  commissioner  of  loans, 
and  judgment  was  recovered  against  him  on  the  31st  of  January,  1818,  and 
on  the  1st  of  January,  1818,  S.  conveyed  to  L.  his  farm  and  all  his  per- 
sonal property  for  the  nominal  consideration  of  $8,501  26,  $4,000  of  which 
was  paid  in  Virginia  lands  which  had  been  purchased  by  L.  20  years  before, 
but  which  he  had  never  seen  or  possessed,  and  there  was  no  proof  of  the 
payment  of  the  residue  of  the  consideration,  and  S.  continued  in  possession 
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1889.  of  the  property  00  conveyed  to  L.,  it  was  held  that  this  conveyance  WM 

L      _.  fraudulent  and  void  as  against  the  creditors  of  S. 

v  *Under  the  absconding  and  absent  debtor  act,  an  equitable  interest  of  the 

Hunter.  debtor  in  real  property  can  be  attached  by  the  sheriff;  and  the  same  paws 

to  the  assignee  appointed  under  the  act 
The  surplus  of  the  debtor's  property,  after  all  his  just  debts  are  paid,  must  be 

refunded  to  him. 
But  before  this  can  be  done,  the  creditors  must  be  notified  to  exhibit  their 
claims  pursuant  to  the  directions  of  the  act,  or  they  most  have  an  oppor- 
tunity of  being  heard. 
Toe  proper  course  for  the  debtor  to  obtain  the  surplus  would  be  to  file  a  bill 
and  make  the  trustees  parties ;  and  if  they  had  not  given  the  requisite  no- 
tices to  the  creditors,  notice  might  be  given  under  the  decree  of  the  court, 
in  the  manner  adopted  of  calling  in  creditors  under  a  decree. 

August  4th.  This  was  an  appeal  from  the  decree  of  the  Equity  Court 
of  the  third  circuit,  on  a  bill  filed  by  Lee  against  the  re» 
spondents,  and  a  cross  bill  filed  by  them  against  Lee  in 
that  court. 

Stoddard  Smith,  the  son  in  law  of  the  appellant,  was  for- 
merly the  owner  of  a  farm  in  the  town  of  Greenville  in  the 
county  of  Greene.  He,  together  with  the  respondent  Hal- 
lenbeck,  were  the  commissioners  of  loans  for  that  county 
tinder  the  act  of  1808.  In  1817,  Smith  received  the  inter- 
est moneys  on  the  mortgages,  but  made  default  in  paying 
the  same  over  to  the  treasurer.  In  consequence  of  this  de- 
fault a  suit  was  commenced  in  September  1817,  against  the 
commissioners  and  their  surety,  upon  their  official  bond. 
A  judgment  was  obtained  in  that  suit,  in  the  Supreme 
Court,  for  $750  48,  for  the  damages  and  costs,  on  account 
of  the  breach  of  the  condition  of  the  bond,  which  judg- 
ment was  docketed  on  the  81st  of  January,  1818.  In  May 
term,  1817,  P.  Conine  commenced  a  suit  against  Smith  in 
the  Supreme  Court,  upon  a  promissory  note,  which  was 
tried  in  April,  1818,  and  a  verdict  found  therein  for  the 
plaintiff,  upon  which  a  judgment  for  $687  84  was  entered, 
and  docketed  on  the  14th  of  May,  in  the  same  year.  On 
the  1st  of  January,  1818,  during  the  pendency  of  theae 
suits,  and  a  few  days  before  the  judgment  in  behalf  of  the 
state  was  entered,  Smith  conveyed  to  Lee  all  his  personal 


▼. 
Hooter. 
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property,  and  to  him  a  deed  of  the  farm.  The  considera-  w**. 
turn  expressed  in  the  deed  was  $8,000,  and  in  the  bill  of  Lee 
sale,  $501  25.  On  the  21st  of  May,  1818,  an  execution 
was  issued  by  Conine,  upon  his  judgment,  to  the  sheriff  of 
Greene,  who  levied  the  execution  upon  the  real  and  per- 
sonal property  sold  by  Smith  to  Lee.  *The  farm  was  sold  [*521] 
on  the  execution  to  Conine  on  the  15th  of  September,  in 
the  same  year,  for  the  sum  of  $20.  Lee  replevied  the  per- 
sonal property,  and  upon  a  trial  at  the  circuit  before  Judge 
Van  Ness,  in  December,  1819,  a  verdict  was  found  therein 
in  fevor  of  the  sheriff,  upon  a  plea  of  justification  under 
the  execution.  After  the  issuing  of  this  execution,  but  be- 
fore the  sale  of  the  farm,  Lee  made  a  compromise  with 
Hallenbeck,  by  which  he  conveyed  to  the  latter  thirty-two 
acres  of  the  farm,  for  the  nominal  consideration  of  $952  64, 
the  amount  of  the  judgment  on  the  loan  office  bond,  to- 
gether with  the  costs  which  had  accrued  in  that  suit.  Hal- 
lenbeck at  the  same  time  executed  a  written  defeasance, 
reciting  that  the  deed  had  been  given  by  Lee  to  him  only 
as  security  for  the  amount  of  such  judgment  and  costs, 
which  he  thereby  agreed  to  pay,  and  to  indemnify  Smith 
against  Hallenbeck  by  the  defeasance  also  stipulated  that 
Lee  should  enjoy  and  occupy  the  land ;  and  if  he  paid  the 
interest  annually  on  the  above  amount,  and  the  principal 
at  the  expiration  of  two  years,  he  would  reconvey  to  him 
the  thirty-two  acres.  The  deed  was  acknowledged  on  the 
day  of  its  date,  before  Smith,  and  was  recorded  on  the  10th 
of  September,  1818,  in  the  book  of  deeds;  but  the  defeas- 
ance was  never  acknowledged  or  recorded. 

After  the  sale  of  the  farm  on  the  Conine  judgment,  and 
for  the  purpose  of -overreaching  that  sale,  Hallenbeck  pre- 
sented a  petition  to  the  legislature,  to  which  Smith  an- 
nexed a  written  consent,  setting  forth  the  recovery  of  the 
judgment  on  the  loan  office  bond,  and  requesting  permis- 
sion to  enforce  it  against  the  separate  property  of  Smith, 
upon  his  (Hallenbeck's)  paying  or  securing  the  payment  of 
the  amount  due  to  the  state.  On  the  13th  of  April,  1819, 
Vol.  L  87 
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18a9-       the  legislature  passed  an  act  authorizing  the  comptroller  to 

Lee        assign  the  judgment  to  Hallenbeck,  upon  his  giving  real 

fluster,      fleourity  for  the  payment  of  the  debt  to  the  state;  and  also 

authorizing  Hallenbeck  to  take  out  an  execution  upon  the 

judgment,  and  to  collect  the  amount  out  of  the  separate 

property  of  Smith. 

Two  days  after  the  verdict  in  the  replevin  suit,  Lee  and 
Smith  compromised  with  Conine  and  his  attorneys,  and 
gave  their  joint  and  several  sealed  note  to  Conine  for  $790, 
[*622]        payable  *in  one  year  with  interest    They  also  gave  to  the 
attorneys,  for  the  costs  and  counsel  fees  in  the  several  suits 
which  had  grown  out  of  the  controversy,  another  joint  and 
several  sealed  note  for  $410,  payable  in  six  months  with 
interest.    Conine  at  the  same  time  gave  to  Lee  an  agree- 
ment, reciting  the  giving  of  these  notes,  and  also  reciting 
that  Smith  was  indebted  to  Hallenbeck  in  the  sum  of  $858, 
or  thereabouts,  being  the  amount  for  which  Hallenbeck 
was  responsible  to  the  state,  and  which  was  the  proper  debt 
of  Smith ;  by  which  agreement  Conine  covenanted  that  if 
Lee  and  Smith  paid  the  notes  when  they  became  due,  and 
secured  Hallenbeck  against  the  demand  in  favor  of  the 
state,  then,  and  not  until  then,  he  (Conine)  would  quit 
claim  to  Lee,  with  covenants  against  his  own  acts,  the  farm 
which  he  purchased  at  the  sheriff's  sale,  and  on  which 
Smith  resided.    Before  either  of  the  notes  fell  due,  Lee  left 
this  state  and  went  to  Vermont,  where  be  has  ever  since 
resided.    On  the  8th  of  June,  1820,  Hallenbeck  applied  to 
the  comptroller  and  obtained  an  assignment  of  the  judg- 
ment, in  pursuance  of  the  act.    On  the  10th  of  August  an 
execution  was  issued  thereon  by  the  written  consent  of 
Smith,  upon  which  the  farm  was  sold  on  the  7th  of  Octo- 
ber, 1820,  and  bid  in  by  Brigham,  the  son  in  law  of  the 
latter,  for  $1,000.    On  the  14th  of  October,  Brigham  as- 
signed his  bid  to  Hallenbeck,  in  consideration  of  which  the 
latter  gave  a  receipt  in  full  to  the  sheriff  on  the  execution, 
and  Smith  gave  a  release  to  the  sheriff  for  the  surplus 
raised  on  the  sale.    A  certificate  of  the  sale  was  given  and 
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filed  according  to  law ;  and  at  the  expiration  of  the  fifteen  1829- 
months,  the  sheriff  gave  a  deed  of  the  farm  to  Hallenbeck,  Lee 
under  the  sale  and  assignment  of  Brigham's  bid.  Soon  Banter, 
after  the  sale  proceedings  were  instituted  against  Lee  by 
Conine  and  his  attorneys,  before  Chief  Justice  Spencer, 
under  the  act  for  relief  against  absconding  and  absent 
debtors ;  and  upon  his  warrant  the  sheriff  of  Greene  at- 
tached the  farm  and  certain  peraonal  property  as  the  prop- 
ty  of  Lee.  The  personal  property  was  claimed  by  the  son 
of  Lee,  and  by  Smith  and  another  son  in  law;  and  upon  a 
sheriff's  inquest,  the  juiy  decided  in  favor  of  their  claims. 
The  usual  notices  were  published ;  and  on  the  25th  of  July, 
1821,  the  chief  justice  *made  an  order  appointing  A.  Van  [*623] 
Bergen,  William  Gay  and  William  Chancey,  trustees  for 
all  the  creditors  of  Lee,  in  pursuance  of  the  directions  of 
the  statute.  The  trustees  a  few  days  thereafter  assumed 
the  execution  of  the  trust  and  took  the  oath  required  by 
law.  In  March,  1822,  Hallenbeck  and  wife  conveyed  the 
fiurm  to  the  defendant,  Hunter,  for  the  sum  of  $4,100,  out 
of  which  he  received  the  amount  due  from  Smith,  and  the 
costs  and  expenses  which  he  had  incurred.  The  two  mort- 
gages to  the  state  and  to  Clowes  also  constituted  a  part  of 
the  $4,100 ;  and  the  balance  was  given  to  the  agent  who 
effected  the  sale  to  Hunter  for  Hallenbeck. 

In  1824,  one  of  the  attorneys  of  Conine  followed  Lee  to 
Vermont,  but  finding  that  he  had  no  property  there  out  of 
which  their  debts  could  be  collected,  a  compromise  with 
him  was  effected,  by  which  he  was  discharged  from  per- 
sonal liability  on  the  notes,  on  his  paying  them  $250.  A 
release  was  thereupon  executed  by  Conine  and  his  attor- 
neys, on  the  24th  of  May,  1824,  by  which  they  released 
and  discharged  Lee  from  the  payment  of  the  notes ;  but 
with  an  express  provision  that  it  should  not  operate  to  dis- 
charge Smith  from  the  payment  of  the  notes,  except  as  to 
the  $250,  which  was  to  be  credited  on  the  note  of  Conine. 
In  1825,  Lee  brought  an  ejectment  suit  against  Hunter,  for 
the  recovery  of  the  fiurm,  which  was  tried  at  the  April  cir- 
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1829.       cuit  in  1826.    The  proceeding  under  the  act  against  Lee 

j^q        were  produced  in  evidence,  and  the  judge  decided  that  by 

v«         the  appointment  of  trustees  the  interest  of  Lee,  if  he  had 

any  of  the  premises,  became  vested  in  them.    The  plaintiff 

thereupon  submitted  to  a  non-suit. 

Shortly  afterwards  the  appellant  filed  the  bill  in  this 
cause  in  the  equity  court  of  the  third  circuit,  alleging  that 
his  purchase  of  the  farm  from  Smith  was  honest  and  bona 
file,  and  praying  that  the  appointment  of  trustees  might  be 
vacated ;  that  the  sale  and  conveyance  under  the  judgment 
assigned  to  Hallenbeck  might  be  set  aside  and  the  judg- 
ment be  declared  satisfied ;  that  he  might  be  restored  to 
the  possession  of  the  farm,  and  that  the  defendants  might 
be  compelled  to  account  for  the  rents  and  profits  thereof; 
and  for  general  relief. 
[*524]  *The  respondents  put  in  their  answer,  setting  up  the  fraud 

in  the  conveyance  from  Smith  to  Lee,  and  alleging  that  the 
conveyance  from  Lee  to  Hallenbeck  was  not  given  in  satis- 
faction of  the  debt  due  to  the  estate,  but  only  as  a  security 
by  way  of  mortgage ;  and  that  after  the  trial  of  the  replevin 
suit  that  security  was  abandoned  by  the  consent  and  under- 
standing of  the  parties,  on  the  ground  that  it  had  been  de- 
feated by  the  sale  under  the  Conine  judgment  By  their 
cross  bill  they  prayed  that  the  deed  from  Smith  to  Lee 
might  be  declared  fraudulent  and  void,  and  that  the  same 
might  be  decreed  to  be  delivered  up  and  cancelled,  and  for 
further  relief  against  the  appellant. 

The  cause  was  brought  to  a  hearing  before  Judge  Duer, 
in  his  equity  court,  and  in  November,  1827,  a  decree  was 
made  therein,  dismissing  the  appellant's  bill,  with  costs  in 
the  original  suit  and  upon  the  cross  bill,  and  setting  aside 
the  conveyance  of  January,  1818,  as  fraudulent  and  void. 

Opinion  of  Judge  Duer  : — From  a  full  and  deliberate 
consideration  of  the  testimony  in  these  causes,  I  am  satisfied 
that  the  conveyance  of  the  1st  of  January,  1818,  from  Stod- 
dard Smith  to  Noah  Lee  was  not  only  a  contrivance  for  de- 
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frauding  certain  creditors  of  Smith,  but  that  its  invalidity       1829. 
has  been  virtually  admitted  by  both  grantor  and  grantee.        £^ 
If  lam  right  in  this  conclusion,  upon  the  facts,  it  follows     HnZL. 
as  a  necessary  legal  consequence  that  nothing  passed  by 
that  deed,  inasmuch  as  it  is  void  both  at  common  law  and 
by  the  statute  of  frauds,  unless  first,  Lee  acted  in  good 
faith,  without'  any  knowledge  or  co-operation  in  regard  to 
the  fradulent  purposes  of  Smith ;  or  secondly,  Hallenbeck 
has  subsequently  affirmed  the  conveyance,  or  ceased  to  be 
a  creditor  of  Smith,  and  is  thereby  precluded  from  impeach- 
ing the  deed  on  the  ground  of  fraud. 

I.  In  the  case  of  Anderson  v.  Boberis,  in  Error,  (18  John. 
B.  515,)  it  was  held  that  a  bona  fide  purchaser  for  a  valua- 
ble consideration  without  notice  of  the  fraud,  whether  the 
purchase  be  made  from  a  fraudulent  grantor  or  a  fraudu- 
lent grantee,  is  equally  protected  by  the  proviso  contained 
in  the  6th  section  of  our  statute,  as  that  proviso  applies  to 
the  second  *aa  well  as  to  the  third  section  of  the  act.  To  [*525] 
bring  the  present  case  within  that  authority  and  within  the 
terms  of  the  proviso,  it  must,  however,  appear  that  the 
deed  of  the  first  of  January,  1818,  from  Smith  to  Lee,  was 
made  upon  good  consideration,  as  well  as  without  notice 
on  the  part  of  the  grantee  of  the  fraudulent  intent  of  the 
grantor. 

Now,  without  entering  into  a  minute  examination  of  the 
various  particulars  set  forth  by  Lee  in  his  answer  to  the 
cross  bill,  as  forming  the  consideration  of  the  deed  from 
Smith,  I  shall  advert  principally  to  the  item  of  the  Virginia 
land,  conveyed  in  part  payment  by  Lee  to  Smith,  at  the 
estimated  value  of  $4,000,  and  shall  barely  enumerate  the 
rest.  .The  whole  consideration  of  the  conveyance  from 
Smith  is  stated  at  $8,000,  including  two  mortgages,  by 
which  the  farm  was  incumbered  to  the  amount  of  $1,850. 
Nearly  two-thirds  therefore  of  the  balance  of  the  considera- 
tion, deducting  these  mortgages,  consisted  of  this  land  in 
Virginia,  which,  however  regular  the  paper  title,  is  described 
with  no  greater  certainty  than  as  one  thousand  acres  lying 
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1829-  upon  a  branch  of  James  river,  in  the  county  of  Botetourt,  of 
Lee  which  Lee  was  never  in  possession,  and  seems  literally  to 
Hunter  know  nothing  beyond  what  his  title  deeds  have  revealed  to 
him,  and  of  which  Smith  knows  no  more,  does  not  pretend 
to  have  obtained  possession,  or  to  have  attempted  even  the 
location.  The  nominal  amount  indeed  of  the  consideration 
greatly  exceeds  the  average  valuation  affixed  to  the  farm 
by  the  witnesses,  and  hence  it  is  contended  on  the  part  of 
Lee,  that  if  the  estimated  value  of  the  Virginia  land  was 
deducted,  there  would  still  remain  a  sufficient  consideration 
for  his  purchase.  But  Lee,  in  his  answer,  expressly  swears, 
that  though  he  does  not  believe  that  at  the  time  the  deed 
was  executed  the  farm  could  have  been  sold  for  cash  for 
$8,000,  yet  that  he  considered  it  worth  that  sum  to  him. 
If  the  estimated  value  of  the  Virginia  lands  be  deducted 
from  the  consideration,  there  will  remain  a  balance  of 
$2,160,  exclusive  of  the  mortgages,  composed  of  the  fol- 
lowing items,  viz :  1st  A  promissory  note  of  one  Abraham 
Acorn,  for  about  $600,  which  was  subsequently  returned 
by  Smith  to  Lee,  and  collected  by  him ;  2<L  A  sum  of  $750 
[  626]  #for  money  from  time  to  time  advanced  by  Lee  to  Smith ; 
and  3d.  Of  Lee's  bond  or  covenant  to  Smith  for  the  balance 
of  $850,  payable  by  instalments.  Now,  although  the  farm 
was  eventually  sold  under  Hallenbefck's  execution  for  less 
than  the  aggregate  amount  of  these  last  two  items,  yet  Lee 
can  derive  no  benefit  from  that  circumstance,  as  he  could 
not  possibly  have  supposed  that  sum  a  sufficient  consider- 
ation when  he  agreed  to  give  so  much  more  for  it  in  his 
bargain  with  Smith,  believing  it,  as  he  states,  to  be  worth 
to  him  the  full  amount  of  $6,150,  exclusive  of  the  incum- 
brances. For  $4,000  of  this  amount  there  has  been,  as  I 
conceive,  a  failure  of  consideration,  so  that  in  reference  to 
the  alleged  agreement  between  the  parties,  the  remaining 
$2,150,  reduced  further  by  the  amount  of  the  Acorn  note  to 
$1,550,  cannot  certainly  be  deemed  as  sufficient  considera- 
tion, and  consequently  cannot  be  regarded  as  a  good  one 
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according  to  the  spirit  or  the  letter  of  the  statute,  as  it  was       1829- 
evidently  not  the  consideration  intended  by  the  parties.  Lee 

In  case,  however,  I  should  have  mistaken  the  law  on  this     Hunter, 
point,  I  proceed  to  inquire  whether  in  point  of  feet  Lee  had 
notice  of  the  fraudulent  designs  of  Smith  in  executing  the 
conveyance  in  question  ? 

Previous  to  and  at  the  time  of  executing  the  conveyance, 
Smith  declared  to  Lee  his  intention  to  provide  for  all  his 
honest  debts,  referring  particularly  to  Hallenbeck's  liability 
for  him  to  the  state,  and  Lee  agreed  to  pay  Hallenbeck 
whatever  Smith  should  owe  on  that  account.    No  specific 
provision  was  made  for  the  purpose,  nor  was  there  any  fund 
applicable  to  it,  except  the  bond  of  $850,  which  was  insuf- 
ficient to  have  discharged  the  debt  to  the  state  together  with 
the  other  demand  against  Smith,  including  Conine's,  of 
which  last  Lee  swears  that  he  knew  nothing.     Admit  this 
to  be  true,  and  Lee  not  to  be  chargeable  with  notice  in 
respect  to  that  demand,  he  was  nevertheless  apprised  of 
Smith's  defalcation  as  a  commissioner  of  loans  and  of  Hal- 
lenbeck's liability  on  that  account ;  and  although  he  as- 
sented verbally  to  the  justice  of  making  provision  to  meet 
it,  yet  he  neglected  to  do  so  at  the  time  of  the  conveyance, 
but  took  from  Smith,  his  son  in  *law,  such  a  transfer  of  his         [*527] 
whole  estate,  real  as  well  as  personal,  as  left  Hallenbeck 
(until  upon  pressings  for  security  he  afterwards  obtained 
the  conveyance  from  Lee)  in  no  better  situation  than  Conine 
or  any  other  creditor  of  whose  claim  Lee  might  have  been 
ignorant,  and  whom  Smith  may  have  intended  to  defraud. 
It  is  impossible,  therefore,  in  the  face  of  these  facts  to  main- 
tain that  Lee  had  no  notice  of  this  effect  of  the  conveyance, 
which  affords  the  best  evidence  of  the  intent  of  the  parties 
to  hinder  and  delay,  if  not  actually  to  defraud  the  state  in 
recovering  its  demand  from  Smith,  whilst  it  deprived  Hal- 
lenbeck of  the  means  of  his  indemnity.    Nor  from  succeed- 
ing and  progressive  steps  in  the  transaction,  the  dubious 
character  of  Lee's  possession,  the  return  of  Smith  to  the 
premises,  his  disposition  and  removal  of  the  personal  prop- 
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****•  erty,  his  receipts  of  the  rents  and  profits  of  the  farm  and 
Lee  the  virtual  abandonment  of  the  conveyance  upon  the  com- 
Hunter,  promise  with  Conine,  does  it  seem  to  me  reasonable  to  be- 
lieve that  Lee  could  have  entered  into  the  arrangements 
with  Smith  in  perfect  good  faith,  notwithstanding  the  pro- 
vision afterwards  made  for  Hallenbeok's  security  out  of  the 
farm  itself,  when  he  appears  thus  to  have  co-operated  and 
acquiesced  in  all  those  subsequent  measures  so  strongly  in- 
dicative of  fraud. 

If  then  the  facts  and  circumstances  of  the  case  do  not 
bring  Lee  within  the  protection  afforded  by  the  statute  to 
a  bona  fide  purchaser,  it  remains  to  consider: 

II.  Whether  Hallenbeck  has,  by  any  act  or  assent  of  his 
precluded  himself  from  impeaching  the  deed  in  question 
on  the  ground  of  fraud  ? 

It  is  contended  that  he  is  estopped  from  controverting 
its  validity,  first,  because  he  has  affirmed  it  by  taking  a 
conveyance  from  Lee  of  thirty-two  acres  of  the  land  in 
satisfaction  of  his  claim  against  Smith ;  and  secondly,  from 
having  in  consideration  of  that  conveyance  assumed  to  dis- 
charge the  debt  due  to  the  state,  and  thus  divested  himself 
of  his  character  and  rights  as  a  creditor  of  Smith. 

1st.  The  conveyance  of  the  thirty-two  acres,  if  not  made 
upon  the  suggestion  of  Lee  or  Smith,  seems  to  have  been 
accepted  by  Hallenbeck  in  despair  of  obtaining  any  other 
[*628]  *security ;  and  he  appears  to  have  relied  more  on  the  co- 
venants it  contained  than  on  the  title  it  transferred  to  him. 
It  was  in  fact  a  mortgage.  No  possession  appears  to  have 
been  taken  under  it  It  was  accompanied  by  an  agreement 
in  the  nature  of  a  defeasance,  which  expressly  declares  that 
the  deed  was  given  to  secure  Hallenbeck  against  the  de- 
mand of  the  state,  and  some  other  advances  he  undertook 
to  make  for  the  benefit  or  account  of  Smith;  and  it  became 
inoperative  even  as  a  security,  in  consequence  of  the  invali- 
dity of  the  deed  from  Smith  to  Lee,  and  the  sale  of  the 
premises  under  the  Conine  judgment ;  on  which  ground  it 
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seems  to  have  been  ultimately  abandoned  by  the  consent       ma. 


of  all  parties.    But  Lb* 

2dly.  It  is  alleged  that  Hallenbeck  in  consideration  of  n^m 
this  conveyance  assumed  to  discharge  the  debt  to  the  state, 
and  thereby  divested  himself  of  his  right  as  a  creditor, 
to  impeach  the  deed  from  Smith  to  Lee.  It  is  true  that 
Hallenbeck,  by  the  instrument  accompanying  the  convey* 
ance  from  Lee,  agreed  to  discharge  the  debt  to  the  state, 
and  this  formed  the  greater  part  of  the  consideration  of  the 
deed.  But  Hallenbeck  was  jointly  bound  with  Smith  to 
the  state :  until  therefore  he  had  paid  the  debt,  he  could 
have  maintained  no  action  against  his  co-obligor,  and  con- 
sequently so  far  from  divesting  himself  by  accepting  the 
deed  from  Lee  of  his  right  as  a  creditor  of  Smith  to  im- 
peach the  conveyance  to  Lee,  he  could  not  before  the  ac- 
tual payment  of  the  money  to  the  state,  have  impeached  it 
in  that  character,  but  only  in  virtue  of  the  general  terms  of 
the  statute  which  extends  relief  to  "  creditors  and  others." 
Besides,  the  agreement  in  question  fell  with  the  deed  which 
it  accompanied,  upon  the  result  of  the  trial  with  Conine 
and  the  compromise  which  ensued ;  and  another  provision 
was  made  for  the  indemnity  of  Hallenbeck  by  an  assign- 
ment of  the  title  acquired  to  Smith's  farm  by  Conine  under 
his  judgment,  but  this  also  fell  through  in  consequence  of 
the  failure  of  Lee  to  perform  his  part  of  the  agreement; 
and  thus  was  Hallenbeck  compelled  to  avail  himself  of  the 
act  passed  with  the  consent  of  Smith  in  his  favor,  by  satis* 
fying  in  the  manner  permitted  under  its  provisions  the 
joint  debt  of  Smith  and  himself  and  thereupon  *piocuring  [*529] 
the  assignment  of  the  judgment  recovered  by  the  state,  and 
proceeding  to  the  sale  of  Smith's  farm  under  it 

From  the  view  I  have  taken  of  this  case,  it  is  unneces- 
sary to  pursue  the  subject  further,  or  to  enter  into  a  discus- 
sion of  the  points  raised  at  the  hearing  in  regard  either  to 
Lee's  ignorance  of  the  act  passed  for  the  relief  of  Hallen- 
beck on  the  one  side,  or  to  the  effect  of  the  proceedings 
against  Lee  as  an  absent  or  absconding  debtor  on  the  other. 


T. 
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1M*-  My  opinion  on  the  question  already  considered  leads  me  at 
Lee  once  to  conclude  that  Lee's  bill  must  be  dismissed  with 
costs,  and  the  relief  prayed  for  by  Hallenbeck  and  Hunter 
in  their  cross  bill  granted,  by  directing  the  deed  from  Smith 
and  wife  to  Lee,  of  the  first  of  January,  1818,  to  be  de- 
livered to  the  clerk  to  be  cancelled,  and  that  the  costs  of 
the  cross  bill  be  also  paid  by  Lee. 

P.  S.  Pcurker  and  A.  Van  Vechten,  for  the  appellant: — The 
original  bill  was  filed  by  the  appellant  for  relief  against  the 
sale  under  the  judgment  in  favor  of  the  people.  The  act 
of  the  legislature  passed  upon  the  application  of  Hallen- 
beck was,  on  his  part,  a  violation  of  the  defeasence  exe- 
cuted by  him  to  Lee,  the  appellant  Hallenbeck  was  sat- 
isfied with  the  security  given  him  by  Lee,  and  Lee  was 
fairly  exonerated  from  the  judgment  in  favor  of  the  state. 
Hallenbeck  made  an  improper  use  of  this  judgment  He 
should  have  paid  it  off  according  to  his  agreement,  and  not 
have  enforced  it  against  the  lands  upon  which  it  was  a  lien. 
He  accepted  Lee's  conveyance  of  the  82  acres  as  his  indem- 
nity, and  he  has  not  shown  that  this  indemnity  foiled.  Co- 
nine's judgment  was  never  considered  of  any  avail.  If 
Hallenbeck  had  any  right  to  sell  under  the  judgment  in 
favor  of  the  state,  it  must  either  have  been  because  the 
conveyance  from  Smith  to  Lee  was  fraudulent,  or  that  the 
deed  to  him  of  the  82  acres  was  not  effectual.  The  deed 
from  Smith  to  Lee  was  given  for  an  adequate  consideration. 
The  Virginia  lands,  a  part  of  the  consideration,  can  be  lo- 
cated, as  a  survey  has  been  made  of  them,  which  was  re- 
cognized in  Virginia.  If  the  residue  of  the  consideration 
[*580]  was  not  P^d  it  w*s  satisfactorily  secured.  *No  fraud  was 
intended  by  Smith  and  Lee.  All  the  debts  of  Smith  were 
secured  as  far  as  was  practicable.  The  decision  of  the  re- 
plevin suit  cannot  affect  the  real  property.  The  basis 
of  the  compromise  of  that  suit  was  the  stipulation  of 
Hallenbeck. 
If;  however,  Smith  did  convey  with  intent  to  defraud  his 
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creditors,  such  intent  will  not  avoid  the  conveyance,  if  *M* 
Lee  was  ignorant  of  the  fraud.  (Jackson  v.  Terry,  13  John.  Lee 
R  473 ;  Sands  v.  Hildreth,  14  John.  R.  498.)  And  if  both 
Smith  and  Lee  combined  in  an  attempt  to  defraud  credit- 
ors, none  but  creditors  can  take  advantage  of  the  fraud. 
(Anderson  v.  Roberts,  18  Johns.  R.  515.  HaJlenbeck  is 
estopped  from  availing  himself  of  the  statute  of  frauds,  in 
consequence  of  his  having  affirmed  the  conveyance  by  his 
acts.  {White  v.  Stringer,  2  Levinz,  105;  Rob.  on  Frau. 
Con.  162,  167.)  The  proceedings  under  the  absconding 
debtor  act  against  Lee  were  never  effectual.  No  entry  was 
ever  made  on  the  real  property  by  the  trustees,  nor  any 
possession  taken  by  them.  The  attaching  creditors  subse- 
quently released  Lee  from  the  debts,  for  which  the  attach- 
ment issued.  The  trustees  having  neglected  during  eight 
years  to  act  are  not  now  entitled  to  be  made  parties.  If 
this  ought  to  have  been  done,  the  respondents  should  have 
made  them  parties  in  their  cross  bill. 

J.  L.  Bronk,  for  the  respondents: — The  deed  from  Smith 
and  wife  to  Lee,  the  appellant,  was  fraudulent  and  void, 
having  been  given  with  intent  to  defraud  Smith's  creditors. 
A  relationship  existed  between  the  parties;  suits  were 
pending  against  Smith  at  the  time  of  the  conveyance, 
(Deming  v.  Smith  &  Judson,  3  John.  Ch.  R.  382,)  and  no  con- 
sideration was  paid  by  Lee  for  the  same.  The  Virginia 
lands  furnished  no  good  consideration,  as  they  cannot  be 
located ;  and  there  is  no  proof  of  any  real  payments  hav- 
ing  been  made  by  Lee  to  Smith.  No  change  of  possession 
accompanied  the  execution  of  the  deed  and  bill  of  sale  to 
Lee.  This  is  a  strong  badge  of  fraud.  If  Smith  attempted 
to  defraud  one  creditor,  any  other  creditor  may  take  ad- 
vantage of  it  and  avoid  the  conveyance.  (Read  v.  Livings' 
ton,  3  John.  Ch.  R.  501 ;  Jackson  v.  Seward,  5  Cowen,  67 
to  73. 

*The  title  of  Lee  (if  any)  is  in  the  trustees  appointed         [*681] 
tinder  the  absconding  debtor  act,  (1  R.  L.  157, 159.)    The 
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1889.  appointment  of  the  trustees  cannot  be  vacated,  as  the  ap- 
ib*  peUant  has  not  made  them  parties.  Trustees  should  al- 
ways be  made  parties.  (Cooper's  Eq.  PL  34;  Movan  v. 
Hays,  1  John.  Ch.  K.  389;  Osgood  v.  Franklin,  2  id  19; 
Sells  v.  Hubbell,  2  id.  394.) 

Lee  admitted  Conine's  title,  by  agreeing  to  take  one 
under  him.  And  Ilallenbeck  not  being  charged  as  trustee, 
no  remedy  can,  in  any  way,  be  had  against  him.  The  act 
of  the  legislature  was  not  only  binding  and  valid,  but 
equitable. 

The  Chancellob  : — The  first  question  presented  in  this 
case  is  whether  the  conveyance  from  Smith  and  wife  to  the 
appellant,  in  January,  1818,  was  a  fair  and  bona  fide  con- 
veyance, or  was  intended  to  defraud  creditors,  or  hinder  or 
delay  the  collection  of  their  debts. 

The  suit  of  Conine  was  then  pending,  but  could  not  be 
tried  so  as  to  have  a  judgment  rendered  therein  previous  to 
the  May  term.  But  the  suit  in  behalf  of  the  state,  on  the 
loan  office  bond,  was  in  a  situation  that  a  judgment  might 
be  entered  therein  in  a  few  days.  Smith  was  also  indebted 
to  Losee  and  others.  Under  such  circumstances  he  made  a 
conveyance  of  all  his  property,  both  real  and  personal,  to 
his  father  in  law.  And  what  did  he  get  in  exchange  to  pay 
his  creditors,  who  were  about  to  obtain  judgments  against 
him  ?  He  got  $4,000  in  Virginia  lands,  which  had  been 
conveyed  to  Lee,  twenty  years  before,  but  which  he  had 
never  seen.  It  is  true  a  regular  paper  title  to  this  land  is 
produced,  under  a  location  made  in  1786.  But  every  per- 
son at  all  acquainted  with  the  location  of  Virginia  and  Ken- 
tucky land  warrants  is  aware  that  it  frequently  happened 
that  several  holders  of  these  warrants,  located  upon  and 
obtained  patents  for  the  same  tract,  without  knowing  it  had 
before  been  granted  to  others.  A  patent,  under  such  cir- 
cumstances, is  scarcely  prima  facie  evidence  of  title.  And 
when  we  take  into  consideration  the  feet  that  no  attempt 
has  been  made  to  take  possession  of  the  land  under  this 
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title  for  more  than  forty  years,  it  is  hardly  credible  that  the  IMP. 
appellant  still  believes  it  to  be  a  valid  and  #subsisting  title,  Lee 
and  that  the  lands  are  worth  the  price  mentioned  in  the 
deed.  But  if  the  title  had  been  known  to  the  parties  to  be 
good,  it  is  that  kind  of  property  which  would  be  the  least 
likely  to  enable  a  debtor  in  failing  circumstances  to  raise 
money  to  pay  his  honest  creditors.  The  Acorn  note,  for 
about  $600,  which  also  formed  a  part  of  the  alleged  con* 
sideration  of  the  deed,  was  afterwards  collected  by  Lee ; 
and  the  bond,  which  is  said  to  have  been  given  for  the  bal- 
ance, is  not  recollected  by  the  subscribing  witness  to  the 
deed,  and  no  body  has  ever  seen  it  'In  addition  to  this, 
the  possession  of  the  property  was  not  actually  changed,  al- 
though it  might  have  been  nominally.  On  the  whole  I  am 
perfectly  satisfied,  from  the  evidence,  that  the  conveyance 
was  fraudulent ;  and  was  intended  not  only  to  defeat  the 
recovery  of  Conine's  debt,  but  also  to  protect  the  property 
of  Smith  from  the  operation  of  the  judgment  which  was 
then  about  to  be  obtained  on  the  loan  office  bond.  Al- 
though the  state  could  not  probably  be  defrauded,  as  Hal* 
lenbeck  and  the  surety  had  sufficient  property  to  pay  the 
debt,  yet  as  they  both  stood  in  the  relation  of  sureties  to 
Smith,  in  respect  to  that  debt,  the  effect  of  the  conveyance 
was  to  defraud  them,  by  removing  the  property  of  the  real 
debtor  beyond  the  reach  of  the  execution,  and  leaving  it 
to  be  satisfied  out  of  the  property  of  his  sureties. 

That  a  fraudulent  use  was  made  of  this  conveyance  as  re- 
gards Hallenbeck,  is  also  evident  from  the  pleadings  and 
proofs  in  this  case.  The  whole  amount  due  to  this  state 
was  received  and  misapplied  by  Smith ;  and  Hallenbeck 
and  his  surety  were  entitled  to  full  indemnity  from  him. 
In  the  appellant's  bill  in  this  cause,  he  says  that  he  agreed 
with  Smith,  as  akpart  of  the  consideration  of  the  convey- 
ance of  the  farm,  to  pay  and  discharge  the  amount  due  to 
the  state  for  which  the  suit  was  brought  on  the  bond.  If 
such  an  agreement  was  made,  it  was  carefully  concealed 
from  the  knowledge  of  Hallenbeck ;  and  it  appears  from 
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1829.  the  testimony  that  Lee  absolutely  reflised  to  become  per 
Lee  sonally  responsible  therefor,  and  Hallenbeck  was  compelled 
to  assume  the  payment  of  the  whole  amount  himself  in 
order  to  obtain  a  mortgage  upon  a  very  small  part  of  the 
[*533]  farm  for  his  indemnity.  Even  *that  was  no  valid  security, 
as  the  written  defeasance  was  not  acknowledged  or  re- 
corded, and  was  left  in  the  hands  of  Smith  or  Lee,  so  that 
Hallenbeck  had  no  protection  whatever  against  subsequent 
purchasers  or  incumbrancers. 

Although  the  finding  of  the  jury  upon  the  sheriff's 
inquest  in  August,  1818,  as  to  the  personal  property  which 
was  conveyed  simultaneously  with  the  deed,  and  the  more 
formal  trial  and  verdict,  which  was  given  at  the  circuit  in 
December,  1819,  in  the  replevin  suit  for  the  same  property, 
are  not  conclusive  evidence  of  the  fraudulent  nature  of  this 
transaction ;  yet  they  are  calculated  to  give  me  additional 
confidence  as  to  the  correctness  of  the  conclusion  at  which 
I  have  arrived  on  this  question  from  the  pleadings  and 
proofs  before  me  in  this  cause.  But  the  result  of  the 
replevin  suit  has  an  important  bearing  upon  another  point 
in  this  case. 

It  is  insisted  on  the  part  of  the  appellant  that  as  Hallen- 
beck took  a  deed  from  him  for  the  thirty-two  acres,  he  is 
estopped  from  setting  up  the  fraud  in  the  original  convey- 
ance. On  the  part  of  the  defendants  it  is  alleged  that  by 
the  finding  of  the  jury  in  the  replevin  suit,  all  parties  be- 
came satisfied  the  conveyance  of  the  first  of  January,  1818, 
could  not  be  sustained ;  and  that  the  legal  title  to  the  whole 
farm  was  vested  in  Conine,  under  the  sale  upon  his  execu- 
tion ;  that  in  consequence  thereof,  the  mortgage  to  Hallen- 
beck, and  the  agreement  therein  contained  on  his  part, 
which  had  been  made  before  the  fraudulent  nature  of  the 
original  deed  to  Lee  was  known  to  him,  were  abandoned ; 
and  a  new  agreement  was  made  for  his  indemnity.  I  think 
this  allegation  in  the  answer  is  abundantly  established  by 
the  evidence  in  the  case.  There  was  no  formal  surrender 
of  the  deed  and  defeasance,  but  the  recitals  and  stipulations 
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contained  in  the  written  agreement  made  between  Lee  and  ****■ 
Conine,  in  December,  1819,  are  wholly  inconsistent  with  Lee 
the  idea  that  the  agreement  between  Lee  and  Hallenbeck,  Hunter 
in  May,  1818,  was  to  remain  in  force.  Lee  treated  with 
Conine  upon  the  basis  of  the  verdict  which  had  been  ren- 
dered two  or  three  days  before  that  time,  by  which  the 
transactions  of  the  first  of  January,  1818,  were  found  to  be 
fraudulent  and  void.  He  agreed  *to  become  responsible  to  [*684] 
Conine  for  the  whole  amount  of  his  debt  and  expenses,  and 
to  the  attorneys  for  their  costs  and  counsel  fees.  Conine 
on  his  part  agreed  that  if  the  notes  which  were  then  given 
should  be  paid  by  Smith  and  Lee  when  the  same  fell  due, 
and  they  should  also  secure  Hallenbeck  against  the  demand 
in  favor  of  the  state,  he  would  convey  the  farm  to  Lee. 
This  condition  has  never  been  complied  with ;  and  if  the 
legal  title  to  the  farm  is  not  in  Hunter,  under  the  sale  upon 
the  loan  office  execution,  it  is  still  in  Conine.  The  release 
of  all  personal  liability  against  Lee  on  the  notes  is  not  suf- 
ficient to  authorize  him  to  claim  a  conveyance  under  the 
agreement  of  December,  1819.  That  conveyance  did  not 
depend  upon  the  personal  responsibility  of  Lee.  It  was 
only  to  be  made  upon  the  payment  of  the  whole  amount  of 
the  notes  by  Smith  and  Lee.  The  principal  part  of  these 
notes  is  still  due  from  Smith,  and  Lee  has  no  equitable 
claim  to  the  land  until  the  whole  amount  is  paid.  Conine 
is  not  a  party  to  the  suit,  and  no  decree  can  J>e  made  affect- 
ing his  rights.  Hunter  is  not  estopped  from  setting  up  an 
outstanding  title  in  Conine.  He  did  not  go  into  possession 
under  title  derived  from  Lee,  but  in  hostility  to  his  claim. 
If  he  was  in  under  the  mortgage  to  Hallenbeck,  it  could 
not  affect  his  right  to  set  up  an  outstanding  title  in  the 
residue  of  the  farm  beyond  the  thirty-two  acres.  And  even 
if  he  was  in  possession  of  the  thirty-two  acres  under  the 
mortgage,  the  only  right  of  Lee  would  be  to  redeem  that 
part  of  the  farm  on  payment  of  the  amount  secured  by  that 
mortgage  and  interest.  But  I  have  already  showed  that 
the  mortgage  security  was  considered  as  abandoned  from 
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*****       the  time  of  the  compromise  with  Conine,  and  no  person 

l*«        was  ever  in  possession  under  the  mortgage.    The  agreement 

Hunter,     of  Conine  recites  that  Smith  was  then  residing  on  the  farm. 

If  the  original  deed  to  Lee  was  fraudulent,  and  the  mort- 
gage security  to  Hallenbeck  was  abandoned  by  the  agree- 
ment of  December,  1819,  the  appellant  has  no  right  to 
complain  of  the  proceedings  under  the  act  for  the  relief  of 
Hallenbeck,  passed  in  April,  1819,  unless  he  thinks  proper 
to  comply  with  the  conditions  of  the  contract  with  Conine, 
and  to  make  his  claim  under  the  equity  of  that  agreement 
[  585]  j3ut  #jf  he  had  all  the  proper  parties  before  the  court,  and 
was  willing  to  comply  with  those  conditions,  his  right  to 
the  farm  in  the  hands  of  Hunter  would  be  extremely 
doubtful,  especially  after  such  a  lapse  of  time. 

At  the  time  of  the  compromise,  in  December,  1819,  the 
people  had  a  judgment  which  was  a  lien  on  the  farm,  and 
was  prior  in  point  of  time  to  that  under  which  Conine  had 
purchased.  The  only  question  which  can  possibly  arise  in 
this  case,  is  whether  Hallenbeck  was  so  far  bound  by  that 
agreement  as  to  preclude  him  from  taking  advantage  of  the 
law  which  had  been  passed  for  his  relief  Although  a  con- 
dition was  inserted  in  that  agreement  for  the  benefit  of  Hal- 
lenbeck, he  was  not  technically  a  party  thereto,  and  had 
no  personal  claim  against  any  one  except  Smith,  who  was 
insolvent,  for  the  payment  of  the  debt  for  which  he  was  re- 
sponsible. He  had  an  equitable  claim  to  have  the  judg- 
ment of  the  state  satisfied  out  of  the  property  of  Smith,  on 
which  it  was  a  prior  lien,  instead  of  its  being  satisfied  out 
of  his  own  property.  The  legislature,  in  passing  the  act, 
divested  no  legal  or  equitable  rights,  and  did  nothing  more 
than  a  court  of  equity  might  have  done  under  like  circum- 
stances. At  the  time  Hallenbeck  took  the  assignment  un 
der  that  act,  Lee  had  left  the  state,  and  probably  without 
ever  intending  to  comply  with  the  conditions  of  the  con- 
tract with  Conine.  It  therefore  became  a  struggle  between 
two  bona  fide  creditors  of  Smith  for  a  preference  against  the 
'   estate  which  had  been  fraudulently  conveyed  to  Lee.    In 
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this  contest  Smith  took  the  side  against  Conine,  and  gave       1829- 
his  assent  to  the  issuing  the  execution,  and  released  his        Lee 
claim  to  the  surplus.     At  the  sale  under  that  execution     Hunter, 
the  property  was  sold  for  much  less  than  its  real  value ; 
and  Conine,  in  whom  the  legal  title  was  then  vested,  had  a 
right  to  redeem  the  property  from  this  sale  during  the 
period  of  twelve  months,  and  was  also  entitled  to  the  sur- 
plus moneya  which  Smith  released.    Lee,  who  had  con- 
tracted with  Conine  for  the  purchase  of  his  right,  might  also, 
under  the  equity  of  the  statute,  have  redeemed  it  from  that 
sale.    The  property  was  in  this  situation  when  the  proceed- 
ings were  instituted  against  Lee  as  an  absconding  debtor. 
He  had  at  that  time  an  equitable  interest  *in  the  farm,  sub-         [*586] 
ject  to  the  payment  of  the  notes  to  Conine  and  his  attorneys, 
and  the  amount  due  on  the  bid.    This  right  was  attached 
by  the  sheriff  and  passed  to  assignees,  who  were  appointed 
in  July,  1821.    But  as  neither  Conine  or  the  trustees  re- 
deemed the  premises  from  the  sale,  the  whole  title  passed 
to  Hallenbeck  by  the  assignment  of  Brigham's  bid,  and 
the  sheriff  *s  deed  in  January,  1822.    If  this  was  a  valid 
sale  as  against  Conine  and  Lee,  which  I  am  inclined  to 
think  it  was,  the  whole  legal  and  equitable  title  to  the  farm 
is  in  Hunter,  under  this  deed  from  Hallenbeck.     If  this 
sale  should  be  set  aside  as  inequitable,  then  the  legal  title 
is  in  Conine ;  and  the  trustees  of  Lee,  if  they  have  any  right 
to  the  property,  can  only  avail  themselves  of  it  by  paying 
the  full  amount  of  the  notes  to  Conine  and  his  attorneys, 
together  with  the  amount  which  Hallenbeck  has  been 
obliged  to  pay  on  account  of  Smith.     But  those  claims 
against  the  property,  if  any  such  exist,  cannot  be  settled  in 
this  suit,  as  neither  the  trustees  or  Conine  are  parties.    By 
the  10th  section  of  the  act,  (1  Rev.  Laws,  159,)  the  trustees 
from  the  time  of  their  appointment,  became  vested  with  all 
the  estate  of  the  absent  debtor;  and  by  the  26th  section  (1 
Bev.  Laws,  163)  the  appointment  is  made  conclusive  proof 
in  all  courts  that  the  debtor  therein  named  was  at  the  time 
absent,  absconding  or  concealed,  within  the  meaning  of  the 
Vol.  I.  38 
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.  law.       act ;  and  that  the  appointment  and  proceedings  previous 
"    Iaq        thereto  were  regular.    The  surplus  of  the  debtor's  property, 
gn^       after  payment  of  all  his  just  debts,  is  to  be  refunded  to 
him.    The  statute  has  prescribed  the  mode  of  notifying  the 
creditors  to  exhibit  their  claims;  and  the  debtor  is  not 
entitled  to  a  restoration  of  the  surplus  of  his  estate  until 
those  directions  have  been  complied  with,  or  the  creditors 
have  had  a  chance  to  be  heard  by  their  trustees,  and  by  a 
public  notice  under  a  decree  of  this  court     A  decree  that 
the  defendants  in  this  cause  account  to  Lee,  would  not  pro- 
tect them  from  similar  proceedings  at  the  suit  of  the  trus- 
tees.   He  alleges  in  his  bill  that  there  are  no  other  credi- 
tors; but  the  trustees  have  taken  no  steps  to  ascertain 
that  fact,  and  it  is  impossible  for  the  defendants  to  know 
whether  that  allegation  is  true  or  not.    The  proper  course 
[*687]        for  the  debtor  to  obtain  a  surplus  *to  which  he  might 
be  entitled  in  such  a  case,  would  be  to  make  the  trus- 
tees parties ;  and  if  they  had  not  already  given  the  re- 
quisite notices  to  the  creditors  to  exhibit  their  claims, 
notice  might  be  given,  under  the  decree  of  the  court,  in 
the  usual  manner  of  calling  in  creditors  under  a  decree. 

I  am  perfectly  satisfied  that  this  suit  was  improperiy 
brought  by  the  appellant ;  that  no  decree  could  be  made 
in  his  favor  against  the  defendants,  and  that  the  conveyance 
of  the  1st  of  January,  1818,  was  fraudulent  and  void,  not 
only  as  against  Conine,  but  as  against  Hallenbeck,  and  the 
same  ought  to  be  set  aside.  The  decree  of  the  equity  court 
is  therefore  affirmed,  with  costs ;  and  the  further  proceed- 
ings to  carry  the  same  into  effect  may  be  had  in  this  court 
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1829. 


Foster 

Poster  and  Bouck,  executors,  &c.  v.  Wilber  and     briber: 
Olmstead. 

When  executors  or  administrators  are  cited  to  account  before  a  surrogate, 
it  is  the  duty  of  the  complainants,  when  required,  to  rile  a  written  allega- 
tion or  libel  stating  the  substance  of  their  claims  against  the  defendants. 

The  defendants  may  caQ  on  the  surrogate  to  reject  the  allegation  for  insuffi- 
ciency, or  they  may  take  issue  upon  the  facts  propounded,  or  put  in  a 
counter  allegation  in  the  nature  of  a  plea  in  bar. 

The  surrogate  before  whom  the  will  was  proved,  or  by  whom  administration 
was  granted,  has  power  upon  the  application  of  the  legatees  or  next  of 
kin,  to  compel  executors  as  well  as  administrators  to  account  and  to  dis- 
tribute the  personal  estate  according  to  law  or  the  directions  of  the  tes- 
tator.^] 

No  surrogate  can  call  executors  or  administrators  to  account,  except  where 
probate  of  the  will  or  letters  of  administration  were  granted  by  him. 

Whether  a  surrogate  can  compel  an  account  from  the  personal  representtt- 
tives  of  a  deceased  executor  or  administrator,  although  probate  or  admin- 
istration of  both  estates  were  granted  by  him,  unless  some  portion  of  the 
first  estate  actually  came  to  the  hands  of  such  representatives  ?     Quaere. 

Where,  to  determine  the  liability  of  parties,  it  is  necessary  to  require  the  ac- 
counts of  several  estates,  it  would  seam  that  the  Court  of  Chancery  alone' 
has  jurisdiction. 

About  twenty  years  since,  John  Wilber,  of  the  county  August  4th, 
of  Otsego,  made  his  will,  and  appointed  his  son  John,  and 
A.  Olmstead,  D.  Fuller  and  T.  Murphy  his  executors.  The 
testator  died  soon  after,  and  the  will  was  proved  by  the  ex- 
ecutors *before  the  surrogate  of  Otsego.  Fuller  died  in  [*588] 
1815,  intestate,  and  his  widow  administered  on  his  estate. 
Murphy  resided  in  the  county  of  Schoharie,  and  the  only 
part  of  the  estate  which  ever  came  to  his  hands,  was  a  debt 
due  from  D.  Olmstead ;  which  he  paid  over  to  hiB  co-ex- 
ecutors, in  1813,  and  took  their  receipt  for  the  same  in  ML 

[1]  2  R.  a  (4th  ed.)  277,  sec.  67 ;  see  also  DMn  v.  Demming,  6  Paige,  95  j 
Stagg  v.  Jackson,  I  Comst  206 ;  WesterveU  v.  Greeg,  1  Barb.  Ch.  469 ;  Grot- 
aeap  v.  Fkyfc  id.  485 ;  Slagg  v.  Jacbon,  2  id.  87;  SmUhr.  Van  Kurm,  id. 
413,  475. 


688  CASES  IN  CHANCERY. 

*****  Murphy  died  in  Schoharie  in  1817,  and  the  appellants,  his 
Foster  executors,  proved  his  will  before  the  surrogate  of  that 
Wilber.  county»  IQ  1827,  N.  Wilber,  one  of  the  sons  of  John  Wil- 
ber,  and  D.  Olmstead,  the  assignee  of  another  son,  cited  the 
surviving  executors  of  John  Wilber,  the  administratrix  of 
Fuller,  and  the  executors  of  Murphy,  to  appear  before  the 
surrogate  of  Otsego  County  to  render  an  account  of  the 
execution  of  the  will  of  John  Wilber.  The  citation  was 
■  served  on  one  of  the  appellants  only.  When  he  appeared 
before  the  surrogate  he  objected  to  any  fiirther  proceedings 
in  the  matter  until  his  co-executor  was  cited.  But  the  ob- 
jection was  overruled.  Various  other  objections  were  also 
taken  by  the  appellant  who  was  cited.  In  December,  1827, 
the  surrogate  pronounced  final  sentence  in  the  cause ;  by 
which,  among  other  things,  he  declared  and  decreed  that 
J.  Wilber,  Jr.,  one  of  the  surviving  executors  of  his  father, 
the  administratrix  of  Fuller,  and  the  executors  of  Murphy 
were  to  be  charged  with  the  sum  of  $831  91,  with  interest 
thereon  from  the  first  of  July,  1811 ;  that  being  the  amount 
of  the  Olmstead  debt,  received  by  Murphy,  and  paid  by 
him  over  to  his  co-executors.  And  the  surrogate  ordered 
the  defendants  to  pay  over  one-fourth  of  that  amount,  in- 
cluding interest,  being  $446  76,  to  D.  Olmstead  as  the  as- 
signee of  Gk  Wilber ;  and  also  to  pay  into  court  $62  10,  on 
account  of  the  costs  of  the  suit.  From  this  sentence  and  de- 
cree of  the  surrogate  the  executors  of  Murphy  appealed  to 
this  court 

J.  I.  Danforth  and  A.  VanVechien1  for  appellants : — The 
decree  of  the  surrogate  is  erroneous  and  ought  to  be  re- 
versed. Both  the  executors  of  Murphy  should  have  been 
cited  before  the  surrogate ;  and  also  the  residuary  legatees 
of  John  Wilber.  There  were  no  pleadings  before  the  sur- 
rogate. The  complainants  should  have  filed  a  written  alle- 
gation of  their  claim  against  the  defendants.  The  execu 
[*5891  to1"8  of  Murphy  *are  not  liable  for  the  money  received  by 
their  testator  as  executor  of  J.  Wilber,  and  paid  over  by 
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him  to  his  co-executors.  Murphy  reposed  only  a  necessary  18a*- 
confidence  in  those  persons  in  whom  the  testator  had  placed  Foster 
equal  confidence.  {Balchen  v.  Scott,  2  Ves.  jun.  678 ;  JSfc-  wabw. 
con  v.  Bacon,  5  Ves.  831.)  The  executors  of  Murphy  can- 
not be  bound  after  such  a  lapse  of  time  to  make  out  a 
strict  discharge  as  to  the  moneys  received  by  their  testator 
as  the  executor  of  Wilber.  There  is  a  distinction  between 
the  claims  of  legatees  and  creditors  upon  executors. 
{Churchill  v.  Lady  Hobson,  1  Pr.  Wms.  242,  248.)  The 
surrogate  of  Otsego  had  no  jurisdiction  over  the  appel- 
lants, they  being  executors  of  a  will  made  and  proved  in 
Schoharie.  A  case  like  this  is  only  cognizable  in  Chan- 
cery. The  surrogate  had  no  power  to  decree  the  payment 
of  costs  to  himself.  The  claim  here  of  one  brother  is  barred 
by  the  statute  of  limitations.  {Kane  v.  Bloodgood,  7  John. 
Ch.  E.  90.) 

W.  A.  Seelye,  for  respondents : — The  appellants  are  bound 
to  give  a  legal  account  of  the  money  received  by  Murphy 
their  testator.  The  surrogate  of  one  county  has  the  power 
to  call  to  account  an  executor  in  another  county,  provided 
the  will  is  proved  before  the  surrogate  directing  the  ac- 
count. The  payment  by  Murphy  to  his  co-executors  was 
not  a  good  discharge  as  to  him.  {Mumford  v.  Murray,  6 
John.  Ch.  R  1 ;  Monell  v.  Monell,  5  John.  Ch.  R  288, 294 ; 
Sadler  v.  Hobhs,  2  Brown's  Ch*  Cas.  114.)  The  appellants 
are  liable  to  the  payment  of  interest.  {Glen  v.  Fisher, 
6  John.  Ch.  R  33  ;  Mumford  v.  Murray,  id.  17 ;  Green  v. 
Winter,  1  John.  Ch.  R  27  ;  Manning  v.  Manning,  1  id.  627.) 
Advantage  cannot  now  be  taken  of  the  statute  of  limita- 
tions, as  it  was  not  pleaded  before  the  surrogate ;  and  there 
being  a  trust  in  this  case  prevents  the  statute  operating  as 
a  bar.  {Goodrich  v.  Pendleton,  3  John.  Ch.  R.  390 ;  Cooper 
v.  Murray,  5  John.  Ch.  R.  622 ;  Kane  v.  Bloodgood,  7  John. 
Ch.  R  127 ;  Hammond  v.  Huntley,  4  Cowen,  494.) 

♦The  Chancellor  : — On  the  argument  of  this  cause,         [*640] 
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ifl*9-  the  counsel  for  the  appellants  raised  a  great  variety  of  ob- 
iter, jectiojis  to  the  proceedings  before  the  surrogate.  Some  of 
WMw-  t'iese  ^J60^0118  relate  to  the  formality  of  the  proceedings 
jnerely ;  but  many  of  them  go  to  the  jurisdiction  of  the 
court,  and  to  the  merits  of  the  final  sentence  and  decree 
pronounced  by  him.  As  to  matters  of  form,  the  whole 
proceedings  appear  to  have  been  very  loose  and  irregular. 
The  promoters  of  the  suit  were  called  upon  to  state  the 
grounds  of  their  claim  against  the  executors  of  Murphy; 
but  it  was  not  done.  It  was  their  duty,  when  called  on  far 
that  purpose,  to  file  a  written  allegation  or  libel,  propound- 
ing or  stating  the  substance  of  their  claim  against  the  de- 
fendants respectively,  and  the  nature  and  grounds  thereof 
If  this  allegation  was  insufficient,  and  showed  no  grounds 
fpr  proceeding  against  the  defendants,  the  court  might  be 
called  upon  to  reject  it;  or  they  might  take  issue  on  the 
facts  propounded;  or  put  in  a  counter  allegation  in  the 
nature  of  a  plea  in  bar.  Until  some  issue  was  joined  in  the 
cause,  neither  party  could  be  prepared  to  go  into  the  exam- 
ination of  testimony. 

It  was  objected  on  the  argument  that  the  power  of  the 
surrogate  to  compel  an  account  was  confined  to  adminis- 
trators, and  did  not  extend  to  executors.  Such  undoubt- 
edly was  the  ecclesiastical  law  of  England  at  the  time  of 
the  first  settlement  of  this  country,  and  as  such  was  brought 
hither  by  our  ancestors.  And  I  have  not  been  able  to  find 
that  it  was  altered  in  this  state  previous  to  the  revolution. 
In  the  case  of  Sparrow  v.  Norfolk,  in  the  15th  year  of  James 
the  1st,  (Noyes'  Rep.  28,  Godolph.  Eccl.  L.  116,)  an  exe- 
cutor being  cited  to  account  before  the  ordinary,  a  prohi- 
bition was  granted,  on  the  ground  that  the  ecclesiastical 
courts  had  no  jurisdiction  in  such  cases;  but  it  was  ad- 
mitted they  had  the  power  to  compel  such  an  account  by 
an  administrators.  That  such  was  the  law  in  England, 
may  also  be  fairly  inferred  from  the  statutes  22  and  23 
Charles  2,  ch.  10,  and  1  James  2,  ch.  17.  But  soon  after 
th$  revolution  provisions  were  introduced  into  the  statutes 
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of  this  state  which  evidently  show  an  intention  on  the  p&rt  1829. 
of  the  legislature  to  extend  the  power  of  the  Court  of  Pro-  Foster 
bates  so  for  as  to  enable  them  to  call  *executors  to  account  ^j^ 
hi  certain  cases.  That  power  has  in  a  subsequent  revision 
of  the  statutes  been  extended  to  the  surrogate  who  grants 
probate  of  the  will,  or  letters  of  administration  on  the  es- 
tate. The  first  part  of  the  eleventh  section  of  the  revised 
act  of  the  8th  of  April,  1818,  (1  Rev.  Laws,  448,)  is  un- 
doubtedly taken  from  the  statute  22  and  23  Charles  2,  ch.  10, 
Which  gives  express  power  to  the  ecclesiastical  courts  to 
call  administrators  to  account.  But  the  latter  clause  of  the 
section,  which  authorizes  the  Court  of  Probates  or  surro- 
gate to  hear  and  determine  all  causes  touching  any  legacy 
Or  bequest  in  any  last  will  or  testament,  payable  or  coming 
out  of  the  personal  estate  of  the  testator,  and  to  decree  and 
compel  payment  thereof  is  not  found  in  the  British  statute. 
But  it  was  introduced  into  the  revision  of  our  laws  in  1787. 
(2  Jon.  &  Var.  ed.  of  Laws,  71.)  The  power  to  call  the 
executor  as  well  as  the  administrator  to  account  before  the 
Court  of  Probates  or  surrogate,  is  also  recognized  in  the  3d 
section  of  the  act  of  the  6th  of  April,  1813.  (1  Rev.  Laws, 
811.)  This  section  appears  to  have  been  taken  from  the 
6th  section  of  the  statute  1  James  2,  ch.  17,  which  extends 
to  administrators  only.  But  in  our  revision  of  1787,  it  is 
found,  as  in  the  act  of  1813,  applicable  to  executors  as  well 
as  to  administrators.  The  conclusion  to  which  I  have 
arrived  on  this  point  is,  that  in  this  state,  on  the  application 
of  the  legatees  or  next  of  kin,  the  surrogate  before  whom 
the  will  is  proved,  or  by  whom  administration  is  granted, 
may  compel  the  executor  or  administrator  to  account,  and 
distribute  the  personal  estate  of  the  testator  or  intestate, 
according  to  law,  or  agreeably  to  the  terms  of  the  will. 

There  is,  however,  a  difficulty  in  this  case  as  to  the  juris- 
diction of  the  surrogate,  which  is  insurmountable.  The 
appellants  were  not  executors  of  Wilber,  whose  legatees 
were  seeking  for  an  account  of  his  estate ;  neither  were 
they  bound  to  account  to  the  surrogate  of  Otsego.    By 
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1829.  _  the  act  of  the  8th  of  April,  1813,  (1  Rev.  Laws,  445,)  the 
Pbeter      exclusive  power  to  take  proof  of  the  will,  or  grant  admin- 
Wilber.      istration  of  the  estate,  is  given  to  the  surrogate  of  the 
county  of  which  the  testator  or  intestate  was  an  inhabitant 
[#642]         at  the  time  of  his  death ;  *and  the  ninth  section  of  the 
same  act  authorizes  any  such  surrogate  to  call  the  adminis- 
trator, &c.,  to  account.    It  certainly  never  was  the  inten- 
tion of  the  legislature  to  authorize  a  surrogate  to  exercise 
any  control  or  authority  over  executors  or  administrators, 
except  as  to  those  who  had  made  proof  of  the  will  or  taken 
out  administration  before  him.    No  such  power  was  ever 
exercised  by  any  ecclesiastical  court  in  England;  and  there 
is  nothing  in  our  laws  conferring  any  such  jurisdiction 
here.    It  is  very  doubtful  whether  any  surrogate  has  the 
*  right  to  compel  the  representatives  of  a  deceased  executor 

or  administrator  to  account  for  the  estate  which  came  to 
the  hands  of  such  executor  or  administrator,  even  if  pro- 
bate or  administration  as  to  both  estates  were  granted  by 
him,  unless  some  portion  of  the  first  estate  actually  came 
to  the  hands  of  such  representatives.  (1  Addams'  Rep. 
153.)  In  this  case,  some  of  the  executors  of  Wilber  sur- 
vived Murphy;  the  appellants,  therefore,  are  not  the  exec- 
utors of  Wilber,  and  have  nothing  to  do  with  his  estate. 
If  their  testator  had  made  himself  liable  by  maladministra- 
tion, they  are  liable  as  debtors  to  that  estate,  to  the  amount 
of  the  assets  of  Murphy  in  their  hands,  to  be  paid  in  a  due 
course  of  administration.  Although  Murphy  died  solvent, 
it  does  not  follow  that  his  executors  have  sufficient  assets 
in  their  hands  to  pay  all  his  debts.  This  case  is  a  strong 
elucidation  of  the  impropriety  of  giving  to  the  surrogate 
such  a  power.  In  order  to  determine  the  liability  of  the 
several  parties  cited  before  the  surrogate,  and  to  make  a 
final  settlement  of  the  matter,  it  would  require  the  ac- 
counts of  three  different  estates  to  be  taken.  If  the  appel- 
lants are  responsible  to  the  heirs  of  Wilber  in  any  event,  it 
is  clear  that  they  ought  not  to  be  compelled  to  pay  until 
the  remedy  of  those  heirs  has  been  exhausted  against  the 
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surviving  executor,  and  the  estate  of  Puller.    And  yet  the       18*& 
decree  of  the  surrogate  is  joint  as  well  as  personal  against      Foster 
the  surviving  executor  of  Wilber,  the  administratrix  of     ^J^ 
Fuller,  and  one  of  the  executors  of  Murphy.    It  would 
seem  that  in  such  a  case  the  Court  of  Chancery  alone  was 
competent  to  make  a  decree  settling  all  these  conflicting 
rights  so  as  to  do  justice  between  the  parties.    It  is  certain 
that  in  this  case  the  surrogate  of  Otsego  had  no  jurisdic- 
tion *to  make  this  decree  against  the  appellants  who  had         [*642] 
taken  out  probate  in  the  county  of  Schoharie. 

In  addition  to  the  want  of  jurisdiction  over  these  appel- 
lants and  the  estate  of  Murphy,  so  far  as  I  can  understand 
this  case  from  the  informal  proceedings  which  have  been  sent 
up  on  this  appeal,  the  decree  of  the  surrogate  cannot  be 
sustained  on  the  merits.  By  the  will  of  Wilber  the  Olm- 
stead  debt  was  specifically  appropriated  to  pay  the  demand 
due  to  Peter  Smith,  and  all  other  debts  of  the  testator ;  and 
the  overplus  only,  if  any  there  should  be,  was  given  to  the 
four  eldest  sons.  As  early  as  1813,  Murphy  received  the 
Olmstead  debt,  and  settled  for  the  same  with  the  acting  ex- 
ecutors and  took  their  receipt.  If  either  of  those  executors 
or  Murphy  have  paid  any  debts  of  the  estate,  he  had  a 
right  to  insist  that  it  should  be  deducted  from  the  moneys 
paid  over  by  him.  As  that  was  the  fund  appropriated  for 
the  payment  of  all  the  debts,  whatever  payments  have  been 
made  by  those  who  are  accountable  for  that  fund  must  be 
deducted ;  and  the  executors  of  Murphy  can  in  no  case  be 
made  answerable  for  any  thing  more  than  the  surplus.  It 
appears  from  the  testimony  that  Murphy  settled  the  Smith 
debt  If  he  settled  it  out  of  the  proceeds  of  real  estate 
when  there  was  a  special  fund  in  his  handsfor  the  purpose, 
he  may  be  liable  to  the  owners  of  that  real  estate,  and  was 
entitled  to  retain  an  equal  amount  out  of  the  fund  to  satisfy 
their  claim.  John  Wilber,  Jr.,  who  received  the  money 
from  Murphy,  in  1818,  also  paid  above  $250  towards  the 
debts  for  which  that  fund  was  particularly  appropriated 
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1W9.  And  yet  the  appellants  are  charged  with  the  whole  amount 
Morgan  of  that  fund,  with  interest  from  1811. 
Sckeraaerhorn.  ^ke  sentence  and  decree  of  the  surrogate  so  far  as  it  af- 
fects the  rights  of  the  appellants  or  either  of  them  must  be 
reversed.  It  is  undoubtedly  erroneous  as  to  the  adminis- 
tratrix of  Fuller ;  but  as  she  has  not  appealed,  this  court 
can  make  no  order  for  her  relief. 


[*544]  *MOBGAN  V.  SCHERMEBHORN. 

Whore  M.  being  in  embarrassed  circumstances  and  pressed  with  executions 
against  him,  applied  to  S.  for  a  loan  of  $800,  and  S.  refused  the  loan  unless 
M.  would  consent  to  purchase  from  him  124  acres  of  wild  land  at  $560, 
which  was  much  above  its  real  value,  and  K.  finally  accepted  this  propo- 
sition and  gave  &  a  bond  and  mortgage  for  $1,350,  payable  in  12  equal 
annual  instalments,  with  annual  interest,  it  was  held  that  this  loan  was 
usurious. 

A  party  who  comes  to  Chancery  fbr  relief  against  an  usurious  contract  must 
pay  or  offer  to  pay  the  amount  actually  due,  before  he  will  be  entitled  to 
an  injunction  to  restrain  proceedings  at  law,  or  to  an  answer  as  to  the  air 
leged  usury.[l] 

But  if  the  defendant  puts  in  his  answer  without  making  this  objection,  the 
court  will  not  afterwards  dissolve  the  injunction,  if  the  complainant  is  still 
willing  to  pay  the  amount 

August  4th.  The  complainant  being  embarrassed  with  debts  and  ex- 
ecutions, applied  to  the  defendant  for  a  loan  of  $800.  The 
defendant  refused  to  lend  him  the  money  unless  he  would 
consent  to  purchase  from  him  124  acres  of  wild  land,  in  the 
north  part  qf  Montgomery  County,  for  the  sum  of  $550. 
The  complainant  .at  first  hesitated,  but  finally  consented  to 

[1]  Vow  by  statute,  see  2  B.  S.  (4th  ed.)  182,  see.  13.  A  borrower  seek- 
ing relief  or  discovery,  on  account  of  usury,  need  not  pay  back,  or  offer  ts 
pay  back  any  interest  or  principal  to  the  lender.  See  Fulton  Bank  v.  BeaA, 
ante,  429  n. ;  Livingston  v.  Harris,  3  Paige,  528*  8.  C,  11  Wen.  329:  see 
also  Retford  v.  Widger,  id.  131. 
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take  the  loan  on  ftese  terms.  He  gave  to  the  defendant  a  18n- 
bond  and  mortgage  for  $1,850,  payable  in  twelve  yearly  Morgan 
instalments,  with  interest  to  be  paid  annually.  In  1828,  QfagZldham. 
the  defendant  commenced  a  suit  against  the  complainant 
upon  the  bond,  and  also  instituted  proceedings  of  foreclo- 
sure upon  the  mortgage  under  the  statute.  The  complain- 
ant applied  to  the  defendant  by  his  attorney,  and  offered  to 
pay  or  secure  the  payment  of  the  sum  of  $800,  with  com- 
pound interest  from  the  time  of  the  loan,  and  to  re-convey 
the  124  acres  of  wild  land,  free  from  taxes  and  incum- 
brances. The  defendant  declined  this  proposition,  but  of- 
fered to  deduct  $200,  if  the  complainant  would  pay  him  the 
residue  of  the  bond  and  mortgage.  The  complainant  re- 
peated his  offer  in  the  bill  filed  in  this  cause,  and  obtained 
an  injunction  restraining  the  proceedings  at  law  upon  the 
mortgage.  The  answer  of  the  defendant  having  been  put 
in,  he  now  moved  to  dissolve  the  injunction. 

*A.  Stewart  for  the  complainant : — This  is  a  clear  case  of  [#645] 
usury.  The  complainant  being  embarrassed  with  debt, 
was  compelled  to  purchase  from  the  defendant  124  acres  of 
land  of  no  value,  at  the  sum  of  $550,  in  order  to  obtain 
from  him  a  loan  of  $800.  In  Eagleson  v.  Shotwell,  (1  John. 
Ch.  R.  636,)  which  was  a  case  like  the  present,  the  court 
granted  relief  to  the  debtor.  It  is  a  well  settled  rule,  where 
the  lender  imposes  upon  the  borrower  the  condition  of 
taking  some  other  thing  above  its  value  with  the  money 
loaned  against  the  wishes  of  the  borrower,  but  who  sub- 
mits to  the  condition  from  his  necessities,  that  the  same  is 
usury  both  at  law  and  equity.  {Rose  v.  Dickson,  7  John. 
B.  196 ;  Stuart  v.  The  Mechanics1  and  Farmers1  Bank,  19 
John.  R.  509.)  If  the  debtor  has  offered  to  pay  the  sum 
actually  due,  which  has  been  refused,  the  court  will  not 
require  such  sum  to  be  brought  into  court,  but  will  reduce 
the  security  to  the  sum  really  due.  {Eagleson  v.  Shotwell, 
1  John.  Ch.  R.  586 ;  Fanning  v.  Dunham,  6  John.  Ch.  R. 
144;  Thompson  v.  Berry,  8  John.  Ch.  R.  898.)    Even  if 
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1829.       there  has  been  merely  a  mistake  or  ignorance  as  to  the 
Morgan      value  of  land  sold,  and  no  fraud  has  been  shown,  Chancery 
SAermeAora.  w^  grant  relief.     (Bingham  v.  Bingham,  1  Ves.  sen.  126, 
per  Ld.  Hardwicke ;  1  Pr.  Wms.  355.) 

L.  Beardsley  for  the  defendant: — The  contract  in  this 
case  was  not  usurious.  The  defendant  denies  all  intention 
to  take  usury ;  his  only  object  was  to  dispose  of  his  land  at 
a  fair  price.  Both  parties  at  the  time  supposed  the  land 
worth  the  sum  agreed  to  be  paid  for  it.  To  constitute  , 
usury  there  must  be  a  corrupt  agreement.  (Nourse  v. 
Prime,  7  John.  Ch.  R  77 ;  New  York  Fire  Ins.  Co.  v.  Ely,  2 
Cowen's  R.  678.)  It  is  not  denied  that  any  device  with  a 
view  of  securing  more  than  the  legal  interest  is  usury. 
(Rose  v.  Dickson,  7  John.  Ch.  R  196 ;  JSagleson  v.  Shotwdl, 
1  John.  Ch.  R  536 ;  Dunham  v.  Gould,  16  John.  R  367.) 
If  the  sale  of  property  at  the  time  of  making  a  loan  of 
money  is  bona  fide,  the  contract  is  not  usurious.  To  make 
it  usurious  a  corrupt  intention  is  necessary.  (Clason  v. 
Morris  etal,  10  John.  R  525.  The  court  will  not  presume, 
[*546]  the  contract  *usurious  without  proof.     (McGxdre  v.   Par- 

ker's .Errs.,  1  "Wash.  R  268.)  A  bona  fide  sale  of  property  at 
however  high  a  price,  cannot  be  usury.  (Skipwith  v.  Gib- 
son &  Jefferson,  4  Hen.  &  Munf.  490 ;  Greenhow's  Adminis- 
tratrix v.  Harris,  6  Munf.  472 ;  Bull  v.  Douglass,  4  Munf 
303  ;  West  v.  Belcher,  5  Munf.  187.)  But  if  the  lender  im- 
pose upon  the  borrower  goods,  in  part  or  in  whole,  at  a 
higher  value  than  they  are  worth,  it  is  usury.  (Stuart  v. 
Farmers'  and  Mechanics1  Bank,  19  John.  R  496,  508,  509  ; 
Lowe  v.  Walter,  Doug.  708.)  Even  if  the  transaction  was 
usurious,  the  injunction  ought  not  to  be  sustained,  because 
the  complainant  has  not  brought  the  money  actually  lent 
with  interest  into  court ;  (Sogers  v.  Rathbun,  1  John.  Ch.  R 
867 ;  (Tupjper  v.  Powell,  id.  439 ;  Fanning  v.  Dunham,  5 
id.  122.) 

The  Chancellor  : — The  objection  that  the  complainant 
has  not  brought  into  court  the  amount  admitted  to  be  due 
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with  legal  interest,  cannot  be  received  in  this  stage  of  the  1829. 
cause.  As  a  general  rule  a  party  who  comes  here  to  seek  Morgan 
relief  against  an  usurious  contract,  must  pay  or  offer  to  gdaen^honL 
pay  the  amount  actually  due,  before  he  will  be  entitled  to 
an  injunction,  or  to  answer  as  to  the  alleged  usury.  But 
if  he  answers  the  bill  without  making  any  objection  on  that 
ground,  the  court  will  not  afterwards  dissolve  the  injunc- 
tion, if  it  appears  there  is  usury,  and  if  the  defendant  is 
then  willing  to  pay  the  sum  really  due.  If  a  party  comes 
here  to  seek  equity,  the  court  will  compel  him  to  do  equity. 
In  this  case  the  complainant  offered  to  pay  the  whole 
amount  loaned,  with  compound  interest ;  and  the  defend- 
ant refused  to  receive  it.  Under  such  circumstances,  it 
was  not  necessary  to  make  a  formal  tender  of  the  money. 
The  same  offer  is  repeated  in  the  bill,  and  the  court  has 
power  to  compel  him  to  make  it  good,  whenever  the  de- 
fendant consents  to  accept  of  those  terms.  The  actual  pay- 
ment of  the  money,  under  such  circumstances,  was  not 
necessary. 

The  only  question  in  this  cause,  therefore,  is,  whether 
the  defendant  is  entitled  to  hold  this  mortgage  for  its 
whole  nominal  amount.  It  is  alleged  in  the  bill  that  this 
land,  which  was  in  a  measure  forced  upon  the  complainant 
at  nearly  four  and  a  *half  dollars  per  acre,  was  not  in  fact  [*547] 
worth  one  at  the  time  of  the  sale.  The  answer  to  this  is, 
that  the  defendant  knows  nothing  of  its  value,  excepi 
what  is  contained  in  his  father's  letter,  &c,  and  he  fixed  it 
at  a  price  not  exceeding  $3  per  acre.  If  the  defendant 
knew,  or  had  reason  to  believe,  he  was  getting  more  for 
his  land  than  any  one  would  be  willing  to  give  him  for  it 
unconnected  with  a  loan  of  money,  he  was  in  fact  selling 
it  for  a  price  above  its  actual  worth,  whatever  he  might 
have  considered  its  nominal  value.  From  the  answer  in 
this  case,  no  one  can  doubt  that  the  necessities  of  the  com- 
plainant induced  him,  for  the  sake  of  obtaining  the  loan, 
to  give  for  this  land  a  sum  much  beyond  what  it  was  actu- 
ally worth  to  him.    And  the  defendant,  by  this  device,  did 
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1S29.       in  fact  obtain  more  than  seven  per  cent  advantage  from 
Whitney     the  loan  of  his  money.    The  statute  cannot  be  evaded  in 
Mayo/ Ao.  of  ^^  way »  an(*  no  device  of  this  kind  can  be  permitted  to 
New  York,   avail  the  lender,  without  in  effect  repealing  the  laws  against 
usury.    As  to  the  policy  of  those  laws  the  court  have 
nothing  to  do.    So  long  as  the  legislature  thinks  proper  to 
continue  them  on  the  statute  book,  it  is  our  duty  to  see 
them  fkithfully  executed.     It  might  perhaps  be  beneficial 
to  the  borrower,  in  some  cases,  if  he  were  permitted  to  stip- 
ulate directly  to  allow  a  premium  above  the  legal  rate  of 
interest;  but  some  limitation  is  absolutely  necessary  to 
protect  the   necessitous  against  their  own  improvidence* 
and  the  cupidity  of  avarice. 

The  motion  to  dissolve  the  injunction  must  be  denied 
with  costs,  unless  the  defendant  consents  to  receive  the 
money  loaned,  and  legal  interest,  together  with  a  re-con* 
veyance  of  the  land ;  and  to  pay  the  costs  already  accrued 
in  this  suit  If  he  consents  to  those  terms,  the  complainant 
must  pay  the  amount  due  and  execute  the  conveyance 
within  sixty  days  after  notice  of  such  acceptance,  or  the  in- 
junction must  be  dissolved. 


[*548]        *Whitney  v.  The  Mayor,  Aldermen,  &o.  of  the  city 

of  New  York. 

The  power  to  review  and  correct  the  errors,  abuses  and  mistakes  of  public 
officers  and  of  inferior  or  subordinate  jurisdictions,  belongs  exclusively  to 
the  Supreme  Court 

HtogaKtyin  the  proceedings  upon  assessments  for  the  purpose  of  regulating 
and  improving  streets  in  the  city  of  New  York,  may  be  corrected  by  a  cer- 
tiorari to  the  Supreme  Court. 

A  motion  to  dismiss  a  bill  for  want  of  prosecution,  can  only  be  made  where 
there  are  other  defendants  against  whom  the  cause  is  not  in  readiness  for  a 
hearing,  in-  consequence  of  the  neglect  of  the  complainant  to  expedite  th* 
pttceedinga  against  thenu 
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Where  both  parties  have  the  right  to  bring  the  cause  to  a  hearing,  amotion        lMtj 
to  dismiss  the  bill  for  want  of  prosecution  is  irregular.  whHn«» — 

v* 
The  bill  in  this  cause  was  filed  to  restrain  the  defendants  1^Sow's5k.0' 
from  selling  two  lots  of  the  complainants,  which  had  been  August  4th. 
assessed  for  a  share  of  the  expenses  of  regulating  and  im- 
proving Lombardy  street,  between  Clinton  and  Walnut 
streets,  in  the  city  of  New  York,  under  the  175th  section  of 
the  act  to  reduce  several  laws  relating  particularly  to  the 
city  of  New  York,  into  one  act.    (2  Rev.  Laws,  407.)    The 
alleged  irregularity  in  the  proceedings  was  that  the  im- 
provement in  the  street  had  been  made  before  the  assess- 
ment for  that  purpose,  and  before  the  entry  of  the  ordinance 
authorizing  the  assessment. ,  The  assessment  was  made  and 
confirmed  by  the  Common  Council  in  1821. 

M.  Uhhoeffer,  for  the  defendants,  on  the  bill  and  answer 
moved  for  a  dissolution  of  the  injunction,  and  that  the  bill 
be  dismissed  with  costs. 

D.  S.  Jones,  for  the  complainant 

The  Chancellor  : — It  is  not  necessary  for  me  to  ex- 
press an  opinion  whether  there  is  any  legal  objection  to  the  • 
assessment  against  the  complainant's  property.  If  it  is  ille- 
gal, he  has  a  full  and  perfect  remedy  at  law,  and  this  is  not 
the  proper  tribunal  for  him  to  apply  to  for  redress.  In 
Mooers  v.  *Smedtey,  (6  John.  Ch.  Rep.  28,)  this  cottrt  decided  [*649] 
that  the  review  and  correction  of  errors,  abuses  and  mis- 
takes  in  the  exercise  of  the  powers  of  inferior  and  subordi- 
nate jurisdictions,  and  in  the  official  acts  of  public  officers, 
belonged  exclusively  to  the  Supreme  Court  That  such  a 
power  exists  in  that  court  has  been  repeatedly  recognized 
by  the  judges  thereof.  (2  Caines7  Rep.  169 ;  16  John.  Rep. 
50 ;  1  Wendell,  288.)  And  that  the  complainant  may  cor- 
rect any  illegal  proceedings  under  the  175th  section  of  this 
aofe,  by  a  certiorari,  was  expressly  decided  by  that  court,  in 
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*829-       the  case  of  Le  Roy  and  others  v.  The  Mayor,  Ac.    (20  John. 

Scribner     Rep.  430.)    The  injunction  must  therefore  be  dissolved. 

Wauiana  ^e  aPP^cati°n  to  dismiss  the  bill  for  want  of  prosecution 
is  not  the  regular  mode  of  getting  rid  of  the  suit,  under  the 
rule  of  June,  1828.  The  proper  course  is  for  the  defendant 
to  set  it  down  on  bill  and  answer,  if  the  complainant  neg- 
lects to  file  a  replication.  The  motion  to  dismiss  is  only 
allowed  where  there  other  defendants,  against  whom  the 
cause  is  not  in  readiness  for  hearing,  in  consequence  of  the 
neglect  of  the  complainant  to  expedite  the  proceedings 
against  them.  By  the  English  practice,  the  motion  to  dis- 
miss was  merely  for  the  purpose  of  expediting  the  proceed- 
ings of  the  complainant ;  and  there  is  no  ground  for  such 
an  application  on  the  part  of  the  defendant,  where  either 
party  is  at  liberty  to  proceed  in  the  cause.  At  law,  if  the 
plaintiff  neglects  to  bring  the  cause  to  trial,  judgment  as  in 
case  of  non-suit  may  be  granted.  But  the  defendant  can- 
not move  for  such  a  judgment  in  replevin,  because  he  has 
an  equal  right  with  the  plaintiff  to  carry  down  the  cause 
for  trial. 

The  motion  to  dismiss  the  bill  is  denied. 


[*550]  *Scribneb  v.  Williams  and  others. 

Appellate  courts  which  proceed  according  to  the  course  of  the  civil  tew  may 
allow  the  parties  to  introduce  new  allegations  or  further  proofs. 

But  it  is  not  a  matter  of  course  to  receive  farther  proof  upon  an  appeal 

If  the  appellant  wishes  to  offer  new  evidence,  he  should  in  his  petition  of 
appeal  ask  leave  to  produce  further  proofs,  and  state  his  excuse  for  not 
producing  such  evidence  in  the  court  below. 

Upon  an  appeal  from  the  sentence  of  a  surrogate  disallowing  a  will,  this 
court  will  not  change  the  appellant,  he  being  the  executor  who  propounded 
the  will  before  the  surrogate,  by  substituting  the  legatee,  in  order  to  give 
the  legatee  the  benefit  of  the  executor's  testimony  in  favor  of  the  will. 

August  4th.        The  appellant  applied  to  the  surrogate  of  Westchester 
for  probate  of  the  will  of  Martha  Williams  deceased ;  and 
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the  same  being  contested,  the  surrogate  pronounced  against       18a9- 
the  validity  of  the  will.    From  this  sentence  of  the  suno-     Scribner 
gate  the  executor  appealed  to  this  court.  "WHKama 

A.  Ward  now  presented  a  petition  in  behalf  of  the  appel- 
lant, and  the  husband  of  the  principal  legatee  named  in  the 
will,  praying  that  the  name  of  the  latter  might  be  substi- 
tuted as  appellant ;  that  the  executor  might  be  permitted 
to  renounce  the  execution  of  the  will,  so  as  to  become  an 
admissible  witness  on  the  appeal ;  and  that  administration 
with  the  will  annexed  might  be  granted.  To  show  that 
further  proof  could  be  introduced  on  the  appeal,  the  coun- 
sel cited  Consetio's  Pr.  of  EccL  Courts,  116. 

Jas.  Smith,  for  the  respondents,  insisted  that  the  appel- 
lant could  not  be  changed  so  as  to  make  the  executor  a 
competent  witness. 

The  Chancbllob  :— There  is  no  doubt  of  the  power  of 
appellate  courts,  proceeding  according  to  the  course  of  the 
civil  law,  to  allow  the  parties  to  introduce  new  allegations 
or  further  proofs.  Such  is  the  settled  practice  of  the  eccle- 
siastical courts  in  England,  and  of  the  admiralty  courts  in 
this  country.  But  from  the  organization  of  the  Court  of 
Errors,  it  is  doubtful  whether  any  such  right  exists  on  ap- 
peals from  the  sentences  or  decrees  of  this  court  in  testa- 
mentary causes.  *In  those  courts  where  the  right  does  [*661] 
exist,  it  is  not  a  matter  of  course  to  allow  the  parties  to 
produce  further  proofs.  (The  Euphrates,  8  Cranch,  885 ; 
The  Pizarro,  2  Wheat  227 ;  The  St.  Lawrence,  8  Cranch, 
484.)  It  would  not  be  a  safe  or  convenient  rule  to  allow 
parties  who  have  had  the  benefit  of  plenary  proof  before 
the  judge  a  quo,  to  introduce  new  proofs  to  the  same  point 
before  the  judge  ad  quern,  without  any  excuse  for  n&t  hav- 
ing produced  the  evidence  in  the  court  below.  If  the  ap- 
pellant wishes  to  have  the  facts  reviewed  on  new  evidence 
in  the  appellate  court,  it  would  be  proper  for  him,  in  his 

Vol.  I.  89 
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1M*. petition  of  appeal,  to  ask  leave  to  produce  further  proofs, 

White      and  state  bis  excuse  for  not  having  produced  them  before. 
Ifax^         But  a  more  serious  difficulty  is  presented  in  this  case. 
The  witness  that  the  petitioners  now  wish  to  have  examined 
is  the  sole  appellant,  and  for  aught  that  appears  was  the 
only  party  who  promoted  the  suit  before  the  surrogate. 
He  now  asks  to  abandon  his  appeal  and  renounce  the  exe- 
cution of  the  paper  propounded  as  a  will,  for  the  purpose 
'  of  giving  the  legatee  the  benefit  of  his  testimony.    With- 
out expressing  any  opinion  as  to  the  effect  of  the  sentence 
of  the  surrogate  on  the  rights  of  the  legatee,  or  whether 
*  he  is  in  a  situation  to  appeal  from  that  sentence,  I  am  sat* 

isfied  the  relief  prayed  for  in  this  case  ought  not  to  be 
granted. 

Petition  dismissed. 


White  v.  Moore  and  others.  • 

A  deed  absolute  on  its  face,  if  intended  only  aa  a  mortgage  or  security  fir  the 
payment  of  money,  whether  accompanied  by  a  written  defeasance  or  not 
most  be  recorded  as  a  mortgage  in  order  to  protect  the  holder  against  a 
subsequent  bona  fide  mortgagee  or  purchaser  of  the  premises. 

If  no  written  defeasance  was  executed,  the  holder  of  the  mortgage  may  com- 
ply with  the  requirement  of  the  statute  at  any  time  afterwards  by  execs- 
ting  a  defeasance  according  to  the  terms  agreed  upon  by  the  parties,  and 
then  recording  both  instruments  together  as  a  mortgage. 

August  4th.  Blausius  Moore  was  the  owner  of  certain  premises! 
which  were  mortgaged  to  the  complainant  in  November! 

[*562]  1826.  *Moore  was  indebted  to  the  Hudson  Insurance 
Company  in  about  the  sum  of  $4,000 ;  and  in  order  to  se- 
cure this  amount,  among  other  securities,  he  gave  to  Mark 
Spencer,  the  president  of  that  company,  an  absolute  deed 
of  five-sixths  of  the  mortgaged  premises.  This  deed  was 
dated  in  1826,  but  left  blank  as  to  the  day  and  month.    It 
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was  actually  executed  in  April  of  that  year,  and  was  ***** 
intended  merely  as  a  mortgage,  although  there  was  no  White 
written  defeasance.  On  the  19th  of  July,  1826,  the  Hud- 
son Insurance  Company  assigned  the  deed  received  from 
Moore,  together  with  a  large  amount  of  other  securities,  to 
secure  a  debt  of  $700,000  due  to  the  Fulton  Bank.  On 
the  fifth  of  August,  1826,  the  deed  to  Spencer  was  recorded 
in  the  book  of  deeds  in  the  city  of  New  York,  but  has 
never  been  registered  or  recorded  there  as  a  mortgage. 
About  the  time  Spencer  conveyed  the  premises  to  the  Ful- 
ton Bank ;  this  ahd  other  securities  were  given  to  the  bank 
in  alsolute  payment  of  a  draft  of  $40,000  drawn  by  Spen- 
cer, and  passed  to  the  bank  by  the  insurance  company. 
The  deed  from  Spencer  was  also  recorded  on  the  5th  of 
August,  1826.  At  the  time  of  the  execution  of  the  deed 
to  Spencer,  the  premises  were  subject  to  a  mortgage  to 
Kain.  On  the  9th  of  August,  Mrs.  Healy  purchased  the 
premises  of  Moore  for  $4,000,  without  any  knowledge  of 
the  existence  of  the  conveyance  to  Spencer.  She  paid 
$8,000,  and  reserved  the  residue  until  the  Kain  mortgage 
shduld  be  cancelled.  On  the  12th  of  September,  Moore 
produced  a  certificate  of  the  discharge  of  the  Kain  mort- 
gage, and  received  from  Mrs.  Healy  the  balance  of  the  pur- 
chase-money. The  premises  were  sold  under  a  decree  in 
this  cause,  and  produced  a  surplus  of  $1,257  74.  A  refer- 
ence was  made  to  a  master  to  ascertain  the  facts,  and  report 
which  of  the  defendants  was  entitled  to  the  surplus.  The 
master  reported  that  it  belonged  to  Mrs.  Healey. 

H.  W.  Warner,  for  S.  A.  Healy  and  wife : — The  surplus 
funds  in  court  belong  to  Healy  and  wife.  The  conveyance 
by  Moore  to  Mark  Spencer,  which  was  assigned  to  the  Ful- 
ton Bank,  although  absolute  in  its  terms  was  intended  only 
as  a  mortgage.  It  being  a  mortgage  and  not  having  been 
♦recorded  in  the  book  of  mortgages,  the  deed  to  Mrs.  [*668] 
Healy  takes  priority  over  it.  (1  B.  L.  372,  sec.  2,  8.) 
That  tiie  deed  to  Spencer  was  intended  as  a  mortgage,  may 
be  shown  by  parol    {Marks  v.  Pe^  1  John.  Oh.  B.  594; 
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1***-  James  v.  Johnson,  6  John.  Ch.  R  417 ;  She  v.  Manhattan 
White  Company,  ante,  p.  38.)  The  Fulton  Bank  received  the 
deed  from  Spencer  upon  the  same  terms  it  was  held  by 
him,  and  acquired  no  greater  rights  than  he  possessed,  and 
they  had  notice  of  all  the  circumstances  under  which  it 
was  given.    (Ooddingion  v.  Bay,  20  John.  R  637.) 

J.  Hoyt,  for  the  Fulton  Bank,  contended  that  the  act 
concerning  mortgages,  contemplated  only  such  defeasances 
to  deeds  as  were  reduced  to  writing ;  and  that  unless  the 
defeasance  was  in  writing,  it  was  not  necessary  to  cause  the 
deed  to  be  recorded  in  the  book  of  mortgages.  He  also 
insisted  that  a  person  taking  without  notice,  would  be  pro- 
tected although  he  took  from  one  who  had  notice.  {Jack* 
son  v.  Given,  8  John.  R  187 ;  Murray  v.  BaUou,  1  John. 
Ch.  B.  673 ;  Jacob's  Law  Die.  tit.  Defeasance)  And  that 
Mrs.  Healy  had  no  other  or  greater  equities  than  her 
grantor. 

The  Chancellor  : — The  right  of  the  bank  to  the  sur- 
plus produced  on  the  sale  of  the  mortgaged  premises! 
depends  upon  the  question  whether  the  absolute  deed  given 
'  to  Spencer,  but  which  was  in  fact  nothing  but  a  mortgage, 
ought  to  have  been  registered  or  recorded  as  a  mortgage. 
There  is  no  pretence  that  Mrs.  Healy  knew  any  thing  of  it 
at  the  time  of  her  purchase,  although  it  was  recorded  as  a 
deed  some  days  previous.  [1] 

The  second  section  of  the  act  concerning  mortgages  (1 
Bev.  Laws,  373)  provides,  that  no  mortgage,  nor  any  deed, 
conveyance  or  writing  in  the  nature  of  a  mortgage,  shall 
defeat  or  prejudice  the  title  or  interest  of  any  bona  fide  pur- 
chaser of  any  lands,  tenements  or  hereditaments,  unless  the 
same  shall  have  been  duly  registered,  in  the  manner  pre- 
scribed in  that  act.  And  the  next  section  provides,  that  if 
there  is  a  separate  written  defeasance,  that  shall  also  be 
recorded,  in  order  to  protect  the  instrument  as  a  mortgage. 

p]  2  B.  S.  (4th  ed.)  162,000.  3. 
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The  "object  of  this  statute  undoubtedly  was  to  require       1829. 
every  deed  or  instrument  which  was  in  feet  only  a  mort-       wHte 
gage,  to  be  recorded.    If  the  construction  of  this  statute      MT. 
was  now  for  the  first  time  to  be  settled,  there  might  be  a 
possible  doubt  whether  the  second  section  was  so  worded 
as  to  reach  instruments  which  did  not  on  their  face  purport 
to  be  mortgages,  or  conveyances  in  the  nature  of  mortgages. 
But  after  the  decisions  of  this  court,  sanctioned  as  they 
have  been  by  the  court  of  dernier  resort,  the  construction  of 
the  statute  is  no  longer  to  be  questioned.   In  Day  v.  Dunham^ 
(2  John.  Gh.  R  188,)  Chancellor  Kent  held,  that  a  deed 
absolute  on  its  face,  but  intended  only  as  a  security  by  way 
of  mortgage,  must  be  recorded  as  a  mortgage,  to  protect  the 
property  against  a  bona  fide  purchaser;  and  that  a  con- 
structive notice,  arising  from  its  being  recorded  as  a  deed 
was  not  sufficient    It  is  true  in  that  case  there  was  a  writ- 
ten defeasance ;  but  it  was  not  executed  until  six  months 
after  the  recording  of  the  absolute  deed,  and  long  after  the 
conveyance  to  the  adverse  party.    It  therefore  could  not 
have  altered  his  rights  if  the  defeasance  had  continued  in 
parol.    If  the  deed  and  defeasance  had  been  recorded  to- 
gether as  a  mortgage  the  moment  the  defeasance  was  exe- 
cuted, it  would  not  have  protected  the  property  against  the 
intermediate  conveyance.    The  decree  in  that  cause  was 
afterwards  reversed  in  the  Court  of  Errors,  on  the  ground 
that  the  intermediate  purchaser  had  actual  notice,  but  the 
decision  upon  the  point  now  under  consideration  was 
deemed  correct.    (15  John.  E.  555.)    The  same  question 
came  before  this  court  in  James  v.  Johnson  A  Morey,  (6 
John.  Ch.  E.  417,)  where  there  was  no  written  defeasance, 
and  was  decided  in  the  same  way.    When  that  case  after- 
wards came  before  the  Court  of  Errors,  (2  Cowen's  E.  247,) 
the  present  chief  justice  examined  that  question  and  con* 
curred  in  the  construction  of  the  statute  given  by  Chancel- 
lor Kent.    And  the  correctness  of  that  construction  was 
not  questioned  by  any  member  of  the  court  *■ 

There  can  be  no  hardship  or  injustice  in  such  a  construe- 
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i*2*-  tion ;  but  on  the  contrary,  it  will  more  effectually  carry 
into  effect  the  intention  of  the  legislature,  and  prevent 
fraudulent  conveyances,  and  secret  trusts.  If  a  conveyance 
is  intended  *only  as  a  mortgage,  there  can  be  no  good  rea- 
son why  the  terms  on  which  it  is  to  be  defeasible  should 
not  appear  on  its  face.  I£  through  inadvertence,  it  is  taken 
as  an  absolute  deed,  the  holder  may  comply  with  the  terms 
of  the  statute,  by  making  a  written  defeasance,  specifying 
the  conditions  on  which  it  was  intended  to  be  given,  and 
recording  both  together  in  the  book  of  mortgages.  If  he 
does  this  before  the  rights  of  any  third  party  have  inter- 
vened, he  will  be  protected.  And  if  he  neglects  it,  he  will 
only  be  in  the  same  situation  of  every  other  mortgagee  who 
neglects  to  have  his  security  recorded. 

Having  arrived  at  the  conclusion  that  by  the  conveyance 
to  Mrs.  Healy,  she  took  the  property  discharged  of  the  mort- 
gage to  Spencer,  it  cannot  be  necessary  to  examine  the 
other  question  raised  in  this  cause.  If  her  conveyance  was 
good  against  the  original  mortgagee,  it  was  also  good 
against  the  bona  fide  assignees  of  the  unregistered  mortgage, 
who  took  it  merely  as  security  for  an  antecedent  debt 

The  whole  of  the  surplus  moneys  must  be  paid  over  to 
Healy  and  his  wife. 


August  4th 


Spencer  v.  Van  Duzen  and  Jones. 

If  the  defendant  in  his  answer  seta  up  a  distinct  matter  bj  way  of  avoidance, 
which  is  not  called  for  by  the  bill,  the  same,  if  irrelevant  or  immaterial, 
may  be  excepted  to  for  impertinence,  or  the  complainant  may  have  the 
benefit  of  the  objection  upon  the  hearing. 

If  the  complainant  wishes  to  compel  the  defendant  to  state  the  new  matter 
set  up  by  way  of  defence  with  more  particularity,  he  should  amend  his  bill 
and  state  the  matter  by  way  of  pretences,  and  call  upon  the  defendant  to 
answer  as  to  the  particulars. 

This  cause  was  heard  on  exceptions  to  a  master's  report 
on  exceptions  to  the  answer  of  Van  Dozen  for  insufficiency. 
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The  mpgter  reported  the  answer  insufficient  in  ihe  matter  of      16w- 
the  1st,  2d,  10th,  11th  and  12th  exceptions.    The  report      Spencer 
was  excepted  to  in  these  particulars;  and  the  exceptions  vanDuien. 
were  submitted  without  argument.    The  facts  sufficiently 
appear  in  ihe  opinion  of  the  Chancellor. 

*«£  Bin/t,  for  complainant  [*556] 

D.  B.  Talmadge,  for  defendant 

The  Chancellor  : — The  first  and  second  exceptions  to 
the  answer  were  promptly  allowed,  for  the  reasons  given  by 
the  master. 

The  tenth  exception  appears  to  have  been  improperly  al- 
lowed. The  defendant  says,  that  in  a  certain  conversation 
between  him  and  the  complainant,  the  latter  agreed  to  re- 
ceive his  note  in  payment  of  the  loan  of  $3,000,  and  in- 
structed his  partner  to  receive  the  same,  and  execute  a  re-  ' 
lease,  which  was  done  accordingly  on  the  80th  of  Septem- 
ber, 1826.  The  master  has  declared  the  answer  insufficient, 
because  the  defendant  does  not  state  the  particular  day  on 
which  this  conversation  took  place.  I  cannot  see  how  the 
time  can  possibly  be  material.  It  is  stated  to  have  been 
between  the  execution  of  the  mortgage  to  Jones  and  the 
giving  of  the  deed.  This  is  all  that  appears  material  as  to 
time.  There  is  nothing  in  the  bill  calling  for  the  time  or 
particulars  of  this  conversation.  This  exception  to  the 
answer  should  have  been  overruled. 

The  eleventh  and  twelfth  exceptions  ought  also  to  have 
been  disallowed.  The  part  of  the  answer  to  which  these  ex- 
ceptions are  taken  is  no  way  responsive  to  the  bill,  and  was 
not  called  for  by  the  complainant.  It  relates  to  a  distinct 
claim  set  up  on  the  part  of  the  defendant  by  way  of  set-offi 
If  the  defendant  sets  up  a  distinct  matter  by  way  of  avoid- 
ance, and  whicji  is  not  called  for  by  the  bill,  the  answer 
cannot  be  excepted  to  for  insufficiency.    If  the  feet  stated 
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18afl-       is  wholly  immaterial,  the  answer  may  be  excepted  to  for  im- 

Merchant**   pertinence,  or  the  complainant  will  have  the  benefit  of  his 

1°%>00,     objection  on  the  hearing.    (Clissold  v.  iWeS,  2  Madd.  Ch. 

Marvin.      355.)    If  the  complainant  wishes  to  have  the  details  of  any 

new  matter  set  up  by  way  of  defence,  he  should  amend  his 

bill  and  state  the  matter  by  way  of  pretences,  and  call  upon 

the  defendant  to  answer  as  to  the  particulars  thereof. 

The  two  first  exceptions  to  the  master's  report  are  over- 
ruled, and  the  three  last  are  allowed.  The  costs  to  which  the 
parties  are  entitled  will  be  fairly  off  set  by  allowing  none  to 
either  party  on  these  exceptions,  or  on  the  original  excep- 
[*567]  tions  *to  the  answer.  The  defendant  must  put  in  a  farther 
answer  to  the  two  first  exceptions  in  twenty  days,  unless 
the  complainant  amends  his  bill  within  ten  days ;  in  which 
case  the  defendant  is  to  have  forty  days  after  the  amend- 
ments are  served  to  answer  the  amendments  and  exceptions 
together. 


The  Merchants'  Insurance  Company  v.  Marvin  and 
others. 

Where  the  rights  of  the  several  defendants  are  truly  stated  in  a  bill  of  fore- 
closure, it  is  not  necessary  for  them  to  appear  and  answer  to  protect  their 
rights. 

In  such  a  case,  where  the  mortgagor  paid  the  complainant's  debt  and  costs 
before  any  decree  in  the  cause,  the  complainants  were  permitted  to  dis- 
continue without  paying  the  costs  of  junior  incumbrancers  who  had  unne- 
cessarily appeared  and  answered. 

August  4th.  The  bill  in  this  cause  was  filed  to  foreclose  a  mortgage 
given  to  the  complainants.  The  mortgagor  and  some  ju- 
nior incumbrances  were  made  defendants.  Some  of  the 
junior  incumbrancers  appeared  and  answered ;  but  before 
any  decree  was  made  in  this  cause,  the  mortgagor  paid  to 
the  complainants  the  amount  due  them  and  costs.  The 
junior  incumbrancers  who  have  answered  now  claim  the 
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right  to  have  the  suit  continued  to  enable  them  to  obtain   .    1829- 
their  costs.  Purdy 


L.  Hoyt  for  the  complainants. 

Wells  &  BushneU  for  the  junior  incumbrancers. 

The  Chancellor: — If  the  junior  incumbrancers  had 
been  subjected  to  any  costs  which  were  necessary  to  pro- 
tect their  rights,  it  would  be  proper  that  they  should  be 
paid  before  the  suit  was  discontinued.  From  the  facts 
stated  in  the  case,  I  cannot  see  that  it  was  necessary  for 
them  to  put  in  any  answer.  They  do  not  deny  that  their 
claims  were  truly  stated  in  the  bill.  If  so,  suffering  it  to 
be  taken  as  confessed  would  not  have  injured  them,  but 
would  have  saved  expense  to  all  parties.  The  bill  must, 
therefore,  be  dismissed  without  prejudice  to  the  future 
claims  of  the  parties,  and  without  costs. 


▼. 


*PURDY  V.  DOYLE  AND  OTHERS.  [*658] 

Where  land  is  sold  tinder  a  decree  of  foreclosure  and  the  surplus  is  brought 
into  the  court,  judgment  creditors  who  had  obtained  a  specific  lien  thereon 
at  law  before  the  foreclosure  are  entitled  to  a  priority  of  payment  out  of 
the  proceeds  according  to  the  dates  of  their  respective  judgments.]!] 

But  if  the  person  against  whom  their  judgments  were  obtained  had  only  an 
equitable  estate  in  the  mortgaged  premises,  so  that  the  judgments  could 
not  bind  his  interest  at  law,  the  creditors  here  are  to  be  paid  upon  the 
basis  of  equality  only. 

£he  rule  of  this  court  aB  to  equitable  assets  is  to  put  all  the  creditors  on  am 
equal  footing. 

Where  assets  are  partly  legal  and  partly  equitable,  this  court  cannot  take 
away  the  legal  preference  as  to  the  legal  assets ;  but  if  one  creditor  has  by 


[1]  See  Lmmon  v.  Heirs  of  Stoats,  1  Cow  592. 
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1829.  reason  of  hta  priority  been  partially  paid  oat  of  like  legal  assets,  when  I 


Portly 


taction  comes  to  be  made  out  of  the  equitable  assets,  his  claim  thereon  will 
v~"  be  deferred  until  the  other  creditors  have  been  paid  a  proportionate  amount 

Doyle.  out  of  the  equitable  assets. 

A  bill  filed  in  this  court  against  heirs  or  devisees,  has  the  same  effect  as  the 

commencement  of  a  suit  at  law  in  preventing  the  alienation  of  the  estate. 

But  if  a  judgment  at  law  is  obtained  before  the  decree  in  this  court,  the 

plaintiff  in  such  judgment  thereby  obtains  a  prior  lien  on  the  legal  estate 

in  the  hands  of  the  heirs  or  devisees. 
Where  a  suit  is  commenced  against  five  heirs  for  the  debt  of  their  ancestor, 

and  the  writ  is  only  served  upon  three,  but  the  plaintiff  proceeds  and  tasss 

judgment  against  all  as  joint  debtors,  he  obtains  a  lien  only  upon  the  estate 

of  those  upon  whom  the  process  was  served. 
Where  a  creditor  has  obtained  a  lien  upon  a  real  estate  by  a  judgment  at  law, 

if  he  subsequently  brings  an  action  of  debt  on  his  judgment,  and  recovers 

a  new  judgment,  he  will  lose  his  first  lien. 

August  4th.  This  was  a  creditor's  bill,  against  the  heirs  and  personal 
representatives  of  Dennis  Doyle  deceased,  and  was  filed  in 
April,  1827 ;  and  an  injunction  obtained  restraining  the 
defendants  from  disposing  of  or  intermeddling  with  the 
estate  of  the  intestate,  or  the  proceeds  thereof  After  the 
service  of  this  injunction,  O'Connor,  one  of  the  administra- 
tors, who  held  a  note  against  the  intestate,  brought  a  suit 
thereon  against  the  infant  heirs  of  Doyle,  in  the  New  York 
Common  Pleas.  The  writ  was  served  upon  three  out  of 
the  five  heirs.  John  Doe,  a  fictitious  person,  was  appointed 
the  guardian  ad  litem  of  these  three.    And  judgment  was 

[*559]  entered  *against  all  the  defendants,  in  like  manner  as  upon 
a  proceeding  against  joint  debtors  under  the  statute.  This 
judgment  was  for  $471  80,  and  was  docketed  on  the  8d  of 
July,  1827.  Dennis  McCarty,  another  of  the  administra- 
tors, also  brought  a  suit,  in  his  own  name,  against  the  heirs, 
and  obtained  a  judgment  in  the  same  way  for  $122  81 ; 
which  was  docketed  on  the  18th  of  September,  1827.  Pat- 
rick Barry,  a  creditor,  also  brought  a  suit  and  obtained  a 
judgment  in  the  same  way  for  $599  59,  which  was  dock- 
eted the  21st  of  September,  1827.  John  McDonough  also 
brought  a  similar  suit  and  obtained  judgment  in  the  same 
oourt  for  $180  69.    He  then  brought  an  action  of  debt  on 
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that  judgment  in  the  Supreme  Court,  and  recovered  a  new        1W* 
judgment  thereon,  which  was  docketed  in  May,  1828.       Purfy 
The  testator  at  his  death  was  the  equitable  owner  of  a  tract      jw^ 
of  land  at  Bloomingdale,  subject  to  a  mortgage  to  the  Ea- 
gle Fire  Company.    That  mortgage  has  since  been  fore- 
closed, and  the  surplus  proceeds  of  the  sale  of  the  prem- 
ises, amounting  to  $2,202  35,  have  been  paid  into  court, 
where  they  now  remain.    The  complainant  presented  his 
petition,  setting  forth,  among  other  things,  that  the  judg- 
ments were  not  all  justly  due,  and  praying  that  the  surplus 
moneys  might  be  invested  to  abide  the  further  order  of  the 
court,  and  that  the  same  should  not  be  paid  out  to  the 
judgment  creditors. 

H.  Bleecker  for  the  petitioner. 

J.  McKown  for  the  administrator. 

D.  Selden  for  P.  Barry. 

J.  Khoades  for  J.  McDonough. 

The  Chancellor  : — The  first  question  presented  in  this 
case  is  whether  the  fund  in  court  is  either  legal  or  equi- 
table assets.  If  it  is  such  property  as  the  judgment  credi- 
tors could  obtain  a  specific  or  general  lien  on  at  law,  they 
are  entitled  to  the  fruits  of  their  superior  vigilance  so  far 
as  they  have  succeeded  in  getting  such  lien.  But  if  the 
property  was  in  such  a  situation  that  it  could  not  be  reached 
by  a  judgment  at  law,  and  the  fund  is  raised  by  a  decree 
of  this  court)  and  *the  creditors  are  obliged  to  come  here  [*560] 
to  avail  themselves  of  it,  they  will  be  paid  upon  the  footing 
of  equality  only.  (Cbdtmse  v.  Gekton,  10  John.  Rep.  507.) 
It  clearly  appears  by  the  affidavits  before  me  in  this  case 
that,  as  to  one-half  of  the  prt>perty  out  of  which  the  fund 
in  court  was  raised,  the  legal  title  never  was  in  the  ances- 
tor, and  of  course  it  did  not  at  law  descend  to  the  heirs. 
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18*P-  The  first  section  of  the  act  for  the  relief  of  creditors  against 
Partly  heirs  and  devisees  gives  an  action  against  the  heirs  of  8 
j^i^  debtor  who  dies  seized  of  lands,  &c.  At  law  a  contract  to 
purchase  and  payment  of  the  purchase-money  does  not 
give  the  purchaser  a  legal  seizin  of  the  land.  In  this  court 
it  is  otherwise ;  and  on  the  equity  of  that  statute  this  court 
would  give  to  the  creditors  satisfaction  out  of  the  equitable 
interest  in  the  land  descended  to  the  heirs.  But  when  the 
creditors  come  here  for  the  purpose  of  reaching  the  equi- 
table rights  of  the  heirs,  they  must  submit  to  the  equitable 
rule  of  this  court.  In  Morrice  v.  The  Bank  of  England, 
(Cases  Temp.  Talb.  218,)  that  rule  is  stated  thus:  "The 
rule  of  this  court  with  regard  to  equitable  assets  is  to  put 
all  the  creditors -on  an  equal  footing;  so  where  the  assets 
are  partly  legal  and  partly  equitable;  and  though  equity 
cannot  take  away  the  legal  preference  on  legal  assets,  yet 
if  one  creditor  has  been  partly  paid  out  of  such  legal  assets, 
when  satisfaction  comes  to  be  made  out  of  the  equitable 
assets,  the  court  will  defer  him  until  there  is  an  equality  in 
satisfaction  to  all  the  other  creditors,  out  of  the  equitable 
assets,  proportionable  to  so  much  as  the  legal  creditor  has 
been  satisfied  out  of  the  legal  assets.  [1]  The  complainant 
filed  his  bill  in  this  court,  in  behalf  of  himself  and  of  all 
other  creditors,  to  reach  this  equitable  property  in  the 
hands  of  the  heirs.  This  was  equal  to  the  commencement 
of  a  suit  at  law  to  prevent  the  alienation  of  the  assets. 
(Searle  v.  Lane,  2  Vern.  88.)  But  if  the  legal  title  was  in 
the  heirs,  the  subsequent  suits  at  law,  in  which  judgments 
were  obtained  before  any  decree  here,  would  give  the  judg- 
ment creditors  a  preference  over  any  other  creditors  whose 
debts  were  of  equal  degree ;  and  the  heirs  would  not  be 
obliged  to  defend  those  suits.  [2]  (ifactier  v.  Lawrence, 
7  John.  Ch.  Sep.  206;  Martin  v.  Martin,  1  Ves.  sen.  211.) 
[*561J        As  to  the  femaining  half  of  the  land  sold  *under  the  mort- 

[1]  Wilder  v.  Keder,  3  Paige,  176;  Slade  r.  Van  Vechten,  11  id.  SI. 
[2]  2R.S.  (4th  ed.)  606,  flea  4. 


Doyta. 
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gage,  it  is  stated  in  some  of  the  affidavits  that  the  deed  was  ****. 
signed  and  acknowledged  in  the  lifetime  of  the  testator ;  Punij 
bnt  it  does  not  distinctly  appear  whether  it  was  actually 
delivered  to  him,  so  as  to  pass  the  fee,  or  was  retained  in 
the  hands  of  the  grantor  until  it  should  be  executed  by 
Heeney,  the  owner  of  the  other  half  If  the  intestate  was 
actually  seized  of  this  half  at  the  time  of  his  death,  the  judg- 
ments recovered  against  the  infant  heirs  would  give  the 
plaintiffs  therein  respectively  a  legal  preference  as  to  the 
three-fifths  of  the  surplus  arising  from  that  half  over  any 
other  creditors  of  equal  degree.  But  those  judgments  can- 
not affect  the  other  two-fifths  which  belonged  to  the  heirs 
who  were  not  taken  in  the  suit.  As  to  them  the  judgments 
were  no  lien  on  their  share  of  the  land.  This  was  so  de- 
cided by  the  Supreme  Court,  in  Jackson  v.  Hoag,  (6  John. 
Rep.  59,)  where  a  sale  under  such  a  judgment  was  held  not 
to  affect  the  rights  of  the  heirs  who  had  not  been  served 
with  process.  There  is  another  difficulty  in  this  case  which 
has  not  been  explained  by  the  administrators  who  are  the 
owners  of  two  of  the  j  udgments.  It  is  stated  in  the  petition 
that  on  a  sale  of  other  real  estate  which  belonged  to  these 
infants  there  was  a  surplus  of  $2,200,  which  has  been  paid 
to  the  administrators.  If  such  is  the  fact,  they  ought  to 
account  for  that  sum  and  have  it  applied  to  the  payment 
of  their  judgments,  before  they  are  entitled  to  come  upon 
the  fund  in  court  If  the  judgments  of  Barry  and  McDon- 
ough  were  prior  to  those  of  the  administrators,  an  order 
might  be  made  for  the  payment  of  so  much  of  the  fund 
as  they  have  a  specific  lien  upon  towards  their  debts.  But 
Barry's  judgment  is  subsequent  to  both  of  those  belonging 
to  the  administrators ;  and  McDonough,  by  prosecuting  a 
subsequent  suit  to  judgment  in  the  Supreme  Court,  has 
lost  his  first  lien,  and  must  now  be  postponed  even  to 
Barry,  whose  judgment  is  ndw  the  eldest. 

Under  these  circumstances  the  fund  in  court  must  be  in- 
vested by  the  assistant  register,  and  remain  until  all  the 
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1CT*-  entangled  equities  between  the  parties  are  finally  dispoaed 

Qkampiin  of  under  a  general  reference  in  this  suit;  and  the  question 

fal^yfa  of  costs  on  this  application  is  reserved  until  further  order. 


[*562]  *Champlin  v.  Baldwin  and  others. 

Under  the  statute  of  distributions,  brothers  and  sisters  of  the  half  blood  are 
entitled  equally  with  those,  of  the  whole  blood  to  a  share  in  the  personal 
estate  of  the  intestate,  without  regard  to  the  ancestor  from  whom  it  was 
derived.  j 

And  if  such  personal  property  had  been  invested  in  land  by  the  intestate,  the  ' 

land  would  have  descended  in  the  same  manner 

August 4th.  John  Hathorn  died  in  1824,  leaving  five  children: 
Jane  the  complainant,  and  Mrs.  Gustin  by  his  first  wife, 
and  Mary  Fergus  Anthony  and  Robert  Bruce,  by  his  second 
wife,  who  is  now  Mrs.  Baldwin.  After  the  death  of  his 
first  wife  he  purchased  six  lots  in  the  city  of  New  York, 
and  took  a  deed  therefor  in  his  own  name.  Five  of  these 
lots  were  purchased  for  his  two  infant  daughters,  and  were 
paid  for  with  moneys  which  belonged  to  their  mother,  and 
which  came  from  the  estate  of  her  father.  Mrs.  Gustin  died 
in  1827,  intestate  and  without  issue.  The  complainant 
filed  her  bill  in  this  cause  for  partition ;  and  a  reference 
was  made  to  a  master  to  ascertain  the  rights  of  the  several 
parties  in  the  premises,  and  particularly  of  the  three  chil- 
dren of  Hathorn  by  his  second  wife ;  they  being  infante, 
*  and  having  put  in  an  answer  by  their  guardian.  The  mas- 
ter reported,  that  in  his  opinion  the  complainant  was  enti- 
tled to  the  whole  of  the  five  lots  and  to  one-fourth  of  the 
sixth  lot,  subject  to  the  dower  right  of  Mrs.  Baldwin  in  that 
lot  The  cause  was  submitted  on  the  pleadings  and  report, 
and  the  testimony  taken  befofe  the  master. 

P.  De  Witt  for  the  complainant 
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P.  W.  Rodrtiffe  for  the  defendant*  »»»• 

OhttRiplilL 

The  Chancellor: — There  can  be  but  little  dispute  as     g^J^ 
to  the  facts  in  this  case ;  but  the  master  has  mistaken  the 
law  as  to  the  rights  of  the  infants  in  the  five  lots.    He  has 
considered  them  as  having  come  to  the  complainant  and 
Mrs.  Ghistin,  from  their  mother,  and  has  therefore  excluded 
the  *brothers  and  sisters  of  the  half  blood  of  Mrs.  Gustin         [*668] 
from  the  whole  of  her  share.    It  does  not  distinctly  appear 
whether  the  money  which  came  from  the  estate  of  Brooks, 
legally  belonged  to  the  children  of  the  first  wife ;  or  whether 
it  belonged  to  their  father  and  was  appropriated  for  their 
benefit  because  it  came  by  the  way  of  their  mother.    But 
for  the  decision  of  this  question  I  shall  consider  it  as  legally 
belonging  to  them,  which  is  certainly  the  most  favorable 
view  of  the  case  for  the  complainant    In  that  case  if  Mrs. 
Gustin  had  died  after  her  father,  this  money,  by  the  statute 
of  distributions,  would  have  gone  to  all  her  brothers  and 
sisters  equally,  without  regard  to  the  source  from  which  it 
was  derived.     If  she  had  purchased  lands  with  it,  those 
lands  would  have  descended  in  the  same  manner ;  and  the 
result  must  be  the  same  when  the  money  is  vested  in  lands, 
by  her  father,  for  her  use.    In  the  fourth  case  specified  in 
the  statute  of  descents,  (1  Rev.  Laws,  63,)[1]  it  is  provided 
that  brothers  and  sisters  of  the  half  blood  shall  inherit 
equally  with  those  of  the  whole  blood.    The  only  excep- 
tion to  this  rule  is  where  the  inheritance  came  to  the  intes- 
tate by  descent,  devise  or  gift  of  some  one  of  his  or  her 
ancestors.    The  land  in  this  case  did  not  come  to  Mrs. 
Gustin  by  descent,  devise  or  gift  from  her  mother.    If  the 
money  cariae  from  her  mother  by  gift,  the  donee  had  the 
right  to  lay  it  out  as  she  pleased ;  and  if  she  vested  it  in 
land  it  must  descend  in  the  same  manner  as  if  the  money 
had  been  earned  by  her  own  exertions.    It  is  to  be  con- 
sidered in  all  respects  as  a  new  purchase  by  her. 

[1]  S*  2  R.  a  (4th  ed.)  159,  sea  15. 
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*****  There  must  be  a  decree  declaring  the  rights  of  the  par- 

Webb  ties  accordingly ;  and  as  the  property  cannot  be  divided,  h 
p*jl  must  be  sold ;  and  if  Mrs.  Baldwin  has  paid  any  thing  out 
of  her  own  funds  for  taxes  and  assessments,  it  must  be  re- 
funded out  of  the  purchase-money.  I  see  no  reason  for 
taking  an  account  of  what  was  paid  by  Hathorn  in  his  life- 
time. If  his  heirs  generally  are  entitled  to  one  lot,  and  his 
two  eldest  daughters'  portion  of  the  money  was  $804,  as 
stated  in  the  account,  it  is  nearly  right  as  it  now  is;  and 
the  expense  of  taking  the  account  would  be  greater  than 
any  benefit  which  either  of  the  parties  would  obtain 
thereby, 
T*564]  *The  costs  of  the  respective  parties  must  be  paid  out  of 

tile  fund ;  and  the  share  of  the  infants  must  be  brought 
into  court,  and  invested  for  their  use. 


Webb  and  others  v.  Pell  and  others. 

It  is  not  necessary  to  obtain  leave  to  file  a  bill  of  review,  where  it  is  brought 
to  correct  errors  apparent  on  the  face  of  the  record. 

AUter,  where  it  is  brought  upon  the  discovery  of  a  new  matter. 

Where  a  subpoena  was  taken  out  upon  a  bill  of  review,  and  a  bona  fide  at- 
tempt made  to  serve  it  within  five  years  from  the  entry  of  the  original  de- 
cree, it  was  held  to  be  a  sufficient  commencement  of  the  suit,  although  the 
subpoena  was  not  in  fact  served  within  the  time  allowed  by  law  for  appeal- 
ing from  the  decree. 

On  filing  a  bill  of  review,  a  deposit  must  be  made  with  the  register  of  the 
same  amount  which  is  required  on  an  appeal 

Where  the  solicitor  for  the  complainant  acted  under  a  mistake  as  to  the  prac- 
tice, he  was  allowed  after  the  commencement  of  the  suit  to  make  the  de- 
posit fume  pro  tune. 

Angust  4th.  ^HE  °bject  of  this  bill  was  to  review  a  decree  of  this 
court  for  errors  alleged  to  be  apparent  on  the  face  of  the 
record.  It  was  filed  without  leave  of  the  court,  and  with- 
out making  any  deposit    Within  the  time  allowed  by  law 
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for  appealing  from  a  decree,  a  subpoena  was  taken  out,  and  ***». 

a  bona  fide  attempt  made  to  serve  it    But  it  was  not  in  Webb 

feet  served  until  after  the  expiration  of  the  five  years.    A  jf^ 
motion  was  now  made  on  the  part  of  the  defendant  to  dift- 

miflB  the  bill  for  irregularity. 

• 

J.  Badcliff  for  complainants. 

D.  B.  Talrnadge  for  defendants. 

The  Chancellor: — The  affidavit  of  the  complainants' 
solicitor  shows  that  a  subpoena  was  taken  out  with  a  bona 
fide  intent  to  serve  the  same  within  the  five  years.  This  k 
sufficient  to  remove  all  objection  as  to  the  time  in  which 
this  suit  was  brought  It  was  not  necessary  to  obtain  any 
leave  to  file  the  bill  of  review.  That  is  only  necessary 
where  it  is  brought  upon  the  discovery  of  new  matter. 
(Newland,  190 ;  Mxtford,  78.)  But  the  complainants  were 
inregular  in  not  *making  a  deposit  to  answer  the  costs.  By  [*665] 
the  practice  of  the  English  Court  of  Chancery,  a  deposit  of 
£60  was  required  on  filiig  a  bill  of  review,  whether  the 
same  was  founded  upon  the  discovery  of  new  matters,  or 
upon  error  in  law,  apparent  on  the  fece  of  record.  (Hind, 
66;  Gift.  For.  Rom.  186;  1  Grant's  Pr.  28.)  In  analogy 
to  the  deposit  required  on  appeals,  ihere  must  be  a  deposit 
here  on  a  bill  of  review  of  $100.(a)  But  as  the  complain* 
amts7  counsel  has  acted  under  a  mistake  as  to  the  practioe, 
tiie  deposit  may  now  be  made  on  payment  of  the  coqjs  of 
this  application.  The  bill  must  be  dismissed  with  costs, 
unless  the  deposit  is  made  and  these  costs  paid  within 
twenty  days. 

(a)  The  Reviled  Statutes  having  increased  the  deposit  required  on  appeals 
to  $2M  after  the  first  of  January,  1830,  it  is  presumed  the  deposit  on  a  Mil 
of  review  upon  a  decree  of  the  Chancellor  will  be  increased  to  the  same 
amount  after  that  time.[l] 

[1]  SeeseaSHN.Y.Oode. 
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1839. 

KlRBY  V.  KlRBY. 


Xirby 
Kirby. 


A  wife  may  compromise  a  suit  brought  against  her  husband  for  a  divoro*. 
and  the  court  will  only  interfere  so  far  as  to  see  that  she  is  not  overreached 
or  imposed  upon  in  the  settlement.  • 

The  solicitor  for  the  wife  cannot  insist  upon  proceeding  with  the  suit  against 
her  consent,  upon  the  ground  that  his  costs  are  not  paid. 

The  complainants  filed  a  bill  in  this  suit  for  a  divorce  upon 
August  4th.  ^  groun(j  0f  adultery,  and  obtained  an  injunction,  a  ne 
exeat,  and  the  appointment  of  a  receiver ;  and  also  an  order 
for  a  monthly  allowance  pending  the  litigation.  (Ante, 
261.)  The  husband  was  unable  to  procure  bail  on  the  ne 
exeat;  and  the  wife,  without  the  consent  of  her  solicitor, 
compromised  the  suit,  on  receiving  security  from  the  hus- 
band for  a  monthly  allowance  for  her  support  She  di- 
rected the  suit  to  be  discontinued,  and  gave  a  written  order 
to  the  sheriff  to  discharge  her  husband  from  prison.  Her 
solicitor,  previous  to  the  discharge  of  the  defendant,  noti- 
fied the  sheriff  not  to  release  him  from  jail  until  his  costs 
were  paid.    The  sheriff  having  ttischarged  the  defendant, 

[*566]  *-E  Payne,  the  solicitor,  presented  a  petition,  setting 

forth  the  facte,  and  prayed  for  an  attachment  against  the 
'  sheriff.  He  contended  that  the  complainant  was  not  liable 
for  the  costs.  That  in  contemplation  of  law  the  husband 
undertook  to  pay  them  at  the  time  the  bill  was  filed  against 
him.  A  case  of  adultery  is  a  peculiar  one  as  to  costs.  The 
solicitor  for  the  wife  undertakes  to  render  services  for  her 
which  are  of  a  character  most  hostile  to  the  husband ;  and 
the  payment  for  which  he  will  in  all  probability  attempt  to 
evade.  The  statute  (2  B.  L.  197)  has  conferred  upon  this 
court  extraordinary  powers,  to  secure  to  the  wife  not  only 
a  support  out  of  her  husband's  estate,  but  also  the  payment 
of  the  costs  incurred  in  prosecuting  her  suit  Thus  the  so- 
licitor of  the  wife  has  the  same  means  of  securing  the  pay- 
ment of  his  costs  that  she  has  to  secure  a  support    The 
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statute  does  not  leave  the  solicitor,  as  in  ordinary  cases,  to  1829- 
obtain  his  costs  without  any  special  assistance  from  the  Kiitoy 
court,  but  it  authorizes  the  court  summarily  to  interfere  and  KMy. 
compel  the  payment  of  the  costs.  The  statute  authorizes 
the  husband's  property  to  be  sequestered  for  the  wife's  sup- 
port and  the  payment  of  her  costs.  When  a  ne  exeat  is 
granted  it  is  intended  for  the  joint  benefit  of  the  wife  and 
her  solicitor,  as  their  rights  are  placed  upon  an  equal  foot- 
ing by  the  statute.  The  solicitor  haying  an  equal  interest 
with  the  wife  in  maintaining  the  ne  exeat,  the  wife  cannot 
discharge  it  without  his  consent.  In  ordinary  cases  a  client 
cannot  deprive  his  attorney  of  the  remedy  which  the  law 
gives  him  to  obtain  his  costs  from  the  opposite  party. 
.This  was  ruled  in  the  case  of  Martin  v.  Hawks,  (15  John. 
R.  405.)  In  that  case  it  was  also  decided  that  the  sheriff 
after  notice  from  the  attorney  of  his  rights  under  the  exe- 
cution, was  liable  for  an  escape  for  discharging  the  defend- 
ant from  custody  upon  a  release  being  given  by  the  plain- 
tiff to  the  defendant  The  present  case  is  stronger  than  the 
one  of  Martin  v.  Hawks,  as  the  adverse  party  here  is  alone 
responsible  to  the  solicitor,  and  together  with  the  solicitor's 
client  A  wife  who  has  herself  no  legal  claims  upon  her 
husband,  cannot  release  him  from  the  claims  of  third  per- 
sons for  which  he  is  alone  responsible.  Here  the  sheriff 
had  full  notice  from  the  solicitor  of  his  rights.  After  the 
*compromise  between  the  wife  and  husband,  the  consent  of  [*567] 
the  wife  to  discharge  the  husband  was  nothing  more  than 
the  act  of  the  husband.  The  remedy  of  the  solicitor  is 
clearly  an  attachment  against  the  sheriff  for  contempt  of 
court,  committed  by  releasing  the  defendant  when  it  was 
his  duty  to  have  kept  him  in  close  custody  until  discharged 
by  order  of  the  court  The  sheriff  at  least  should  have 
asked  the  advice  of  the  court  before  he  discharged  the  de- 
fendant The  solicitor  will  not  be  able  to  collect  his  costs 
by  suit  from  the  husband.  His  only  remedy  is  against  the 
sheriff  A  simple  departing  from  the  state  is  a  violation  of 
the  ne  exeat,  although  the  violation  in  the  first  instance  was 
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I**9-  unintentional,  and  the  plaintiff  has  not  been  injured;  and 
S&ty  the  court  will  direct  that  the  amount  of  the  ne  exeat  be 
■gr^  brought  into  court,  or  that  the  bond  of  the  sureties  be  pros- 
ecuted. (Utten  v.  UUen,  1  Meriv.  61 ;  Musgrave  v.  Medez, 
id.  49.)  The  sheriff  who  has  violated  hie  duty  in  disobey- 
ing a  ne  exeat  cannot  be  treated  more  indulgently  than  sure- 
ties. Where  a  sheriff  releases  a  party  in  custody  upon  an 
attachment  for  non-payment  of  costs,  he  will  be  ordered  to 
pay  the  money  into  court  (Anon.  11  Ves.  170.)  Upon  a 
ne  exeat  the  sheriff  has  but  one  duly :  to  obey  the  mandate 
of  the  writ ;  either  to  keep  the  defendant  in  custody  or  to 
take  security.  If  he  violates  this  duty  he  is  guilty  of  a  con- 
tempt, and  is  bound  to  make  complete  reparation  to  the 
injured  party.  It  is  not  necessary  to  obtain  a  decree  for 
costs  before  proceeding  against  the  sheriff.  By  the  admis- 
sion of  the  defendant  the  wife  would  have  been  entitled  to 
*  decree.  She  having  compromised  with  him,  cannot,  by 
collusion,  deprive  her  solicitor  of  his  costs.  In  1  Dicken's 
£.  114,  where  the  parties  colluded  to  dismiss  the  bill  with- 
out the  solicitor's  knowledge,  the  Chancellor  ordered  his 
costs  to  be  paid  out  of  a  fund  in  court. 

•7".  Edwards,  contra : — An  attorney  or  solicitor  cannot 
enforce  his  claim  for  costs  against  the  adverse  party  until 
the  amount  is  settled  by  judgment  or  decree.  This  appears 
from  all  the  authorities  and  particularly  the  case  of  Martin 
v.  Hawks,  (15  John.  Rep.  406.)  Until  the  judgment  or 
[*568]  decree  *it  cannot  appear  whether  the  attorney  or  solicitor 
will  ever  be  entitled  to  costs  as  against  the  defendant.  This 
can  never  appear  in  this  case  in  consequence  of  the  settle- 
ment The  solicitor  for  the  complainant  undertook  this 
prosecution,  subject  to  the  hazard  of  the  parties  settling  it, 
without  making  provision  for  his  costs.  This  case  is  one 
above  all  others  which  the  parties  ought  to  be  permitted 
to  settle.  The  wife  makes  no  oomplaint  as  to  the  settle- 
ment It  is  foil  and  perfect.  As  to  the  ne  exeat,  it  never 
was  granted  for  the  benefit  of  the  solicitor,  but  of  the  wife 
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alone.  In  form  it  is  an  order  to  keep  the  defendant  in  1M* 
custody,  unless  he  gives  security  not  to  depart  the  state.  Kirby 
This  is  nothing  more  than  bail  in  equity,  (Ex  parte  Bunker, 
1  Pr.  Wms.  312  ;  Lhyd  v.  Cardy,  Prec,  Ch.  171 ;  Arntmck 
v.  Barklay,  8  Yes.  594.)  The  security  in  form  k  like  a  bail 
bond  at  law;  (CUbert  v.  Colt,  1  Hop.  496.)  The  ne  exeat 
does  not  resemble  final  process.  In  Martin  v.  Hawks,  the 
whole  judgment  belonged  to  the  attorney,  and  a  fraud  was 
committed  upon  him.  In  this  case  the  sheriff  would  have 
been  liable  to  an  action  for  false  imprisonment  if  he  had 
kept  the  defendant  in  custody  after  the  settlement  If  due 
diligence  had  been  used  the  receiver  might  have  oolleotod 
sufficient  funds  to  pay  the  costs. 

This  Chancellor: — I  have  heretofore  decided,  in  on* 
of  these  matrimonial  cases,  that  I  would  not  permit  the 
solicitor's  claim  for  costs  to  stand  in  the  way  of  a  reconcili- 
ation between  a  husband  and  his  wife.  This  is  not  exactly 
a  case  of  that  description ;  but  it  is  an  agreement  on  her 
part  to  discontinue  proceedings  instituted  to  dissolve  the 
marriage  contract,  upon  receiving  a  separate  maintenance. 
In  these  cases  the  wife  is,  by  the  statute,  authorized  to  pro- 
ceed as  a  feme  sole.  She  has  therefore  a  right  to  compro- 
mise the  suit  in  the  same  manner  as  any  other  party! 
although  the  court  will  always  look  into  the  case,  so  far  as 
to  see  that  she  has  not  been  overreached  or  imposed  upon 
by  her  husband,  in  the  settlement.  In  this  case  there  is  no 
pretence  that  she  has  not  acted  understanding^,  and  done 
that  which  was,  probably,  most  for  her  own  benefit  She 
applied  to  her  solicitor  to  discontinue  the  suit,  but  he  re- 
fused to  do  it  unless  his  costs  *were  first  paid.  After  con-  [*5691 
suiting  with  her  friends,  and  in  the  presence  of  her  sister, 
and  with  her  approbation,  she  completed  the  compromise, 
and  ordered  her  husband  to  be  released  from  prison.  The 
sheriff  was  bound  to  discharge  him,  unless  the  solicitor  had 
some  claim  which  he  had  a  right  to  enforce,  without  the 
consent  of  the  wife.    In  Martin  v.  Hawks,  (15  John.  Bep. 
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1829»  405,)  and  other  cases  where  the  attorney  has  been  permitted 
Harrington  to  enforce  the  collection  of  costs  against  the  adverse  party, 
Cannon,  without  the  consent  of  his  client,  there  was  a  judgment  or 
decree  for  costs,  which  gave  the  attorney  a  vested  right  to 
them.  In  this  case  it  does  not  appear  that  any  costs  ever 
would  have  been  given.  The  order  for  a  monthly  allow- 
ance was  not  an  order  in  favor  of  the  solicitor ;  and  it  was 
only  directed  to  be  paid  by  the  receiver  out  of  the  estate 
which  might  come  into  his  hands.  The  wife  therefore  had 
a  perfect  right  to  discontinue  the  suit,  and  discharge  her 
husband ;  and  it  was  the  duty  of  the  sheriff  to  release  him 
on  production  of  the  order ;  (Martin  v.  Francis,  2  Barn.  & 
Aid.  402. 

The  petition  must  be  dismissed,  and  as  the  sheriff  has 
done  nothing  more  than  he  was  legally  compelled  to  do,  the 
petitioner  must  pay  the  costs  of  opposing  this  application. 


Habrington  and  Cannon  v.  Hughes. 

Where  one-third  of  a  lot  of  land  was  devised  by  a  husband  to  his  wife  for 
life  in  lieu  of  dower,  and  after  his  death  his  daughter  purchased  the  lot 
subject  to  the  life  estate  of  her  mother,  and  then  died  leaving  a  will  duly 
executed,  by  which  she  directed  her  executors  to  lease  all  her  real  estate, 
not  before  devised,  and  out  of  the  rents  to  pay  her  mother,  and  several 
other  persons,  annuities  for  life ;  held,  that  the  mother  was  entitled  to  both 
the  annuity  and  the  life  estate  in  one-third  of  the  lot 

AMter,  if  the  daughter  had  directed  the  annuity  to  be  paid  out  of  the  rents  of 
the  whole  lot. 

August  4th.  Chkistopheb  Hughes  died  seized  in  fee  of  lot  No.  16 
in  Eose  street,  in  the  city  of  New  York.  By  his  will, 
made  in  1807,  he  gave  to  his  wife,  the  defendant,  certain 

[*570]  personal  *property,  and  one-third  of  this  lot,  for  life  in  lieu 
of  dower.  The  residue  of  his  property  he  devised  to  his 
executors  in  trust    His  daughter  Maria  H.  Williamson 
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purchased  the  lot  from  the  executors,  and  took  a  convey-  ****• 
ance  of  the  same  subject  to  the  life  estate  of  her  mother  in  Harrington 
one-third  of  the  premises.  She  built  upon  the  lot,  and  the 
mother  resided  with  her  daughter  thereon  until  the  death 
of  the  latter  in  1824  M.  H.  Williamson,  by  her  will,  after 
disposing  of  parts  of  her  property  specifically,  directed  the 
complainants  her  executors,  to  lease  all  her  real  estate  not 
before  devised,  and  out  of  the  rents  to  pay  her  mother, 
and  several  other  persons,  specific  annuities  for  life.  The 
defendant  after  the  death  of  her  daughter  received  the  an 
nuity  under  the  will,  and  also  claimed  her  life  estate  in  the 
one-third  of  the  lot  in  Rose  street,  under  the  will  of  Chris- 
topher Hughes.  The  complainants  filed  this  bill  to  compel 
the  defendant  to  elect  which  she  would  take,  the  annuity 
or  the  life  estate ;  insisting  that  she  was  not  entitled  to 
both. 

E.  M&rreH  for  the  complainants: — The  whole  of  the 
house  and  lot  is  by  the  will  of  Maria  H.  Williamson  the 
daughter  devised  to  the  executors,  and  constitutes  a  part  of 
the  fund  out  of  which  the  defendant  is  to  receive  her  an- 
nuity. The  defendant  for  four  years  acquiesced  in  the  pro- 
visions of  the  will  and  received  the  annuity,  without  pre- 
ferring her  claim  for  dower.  It  is  well  settled  that  a 
devisee  cannot  take  advantage  of  one  part  of  a  will  and 
reject  another,  when  both  parts  relate  to  the  same  devise. 
If  he  will  take  advantage  of  the  will,  he  must  take  entirely 
and  not  partially  under  it  There  is  always  a  tacit  condi- 
tion annexed  to  all  devises  of  this  nature,  that  the  devisee 
shall  not  disturb  the  disposition  which  the  devisor  has 
made.  {Strealfidd  v.  Streatfteld,  Ca.  T.  Talbot,  176,  per 
Ld.  Ch.  Talbot.)  Where  there  is  a  claim  upon  a  man's 
estate  independent  of  him,  and  a  claim  upon  the  same  un- 
der his  will,  the  conclusion  in  equity  is,  that  the  devisee 
must  abandon  his  original  title  or  waive  his  title  by  the 
devise  in  the  will.  {Noys  v.  Mordaunt,  2  Vern.  681.)  • 
These  principles  apply  to  this  case,  and  establish  that  the 
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****       defendant  ojwnot  claim  both  her  dower  and  the  annuity* 
Hwringtoe   The  one  or  the  other  must  be  abandoned  by  her. 


V. 


*W.  W.  McCldan  for'the  defendant ;— The  defendant  is 
not  put  to  her  election  in  this  case.  The  devise  in  the  will 
of  Christopher  Hughes  is  nothing  more  than  her  dower. 
She  is  entitled  to  the  same  rights  as  if  she  claimed  the  de- 
vise as  her  dower  at  law.  A  widow  is  not  put  to  her  elec- 
tion, unless  it  is  so  expressed  in  the  will.  The  estate  of 
the  defendant  in  the  house  and  lot  in  question  vested  in 
her  long  before  the  death  of  her  daughter.  In  this  estate, 
the  daughter  had  no  interest  and  claimed  no  right  what 
ever.  It  has  been  ruled  where  a  testator  whose  estate  was 
is  settlement  devised  the  whole  in  general  words,  that  this 
was  not  a  sufficient  indication  of  the  intention  of  die  test* 
tor  to  dispose  of  that  over  which  he  had  not  power  to  doy 
so  as  to  put  the  devisee  to  his  election.  {Forrester  v.  Qtffen, 
M.  1760,  1  Eden,  582 ;  Forrester  v.  Gotten,  Ambler,  888.) 
And  where  a  testator  devised  an  estate  to  one  which  ha 
had  no  right  to  do,  and  also  gave  him  a  life  interest  in 
other  estates,  it  was  held  that  the  devisee  could  claim  the 
first  estate  under  an  old  entail,  and  was  not  put  to  his  eleo 
tion.  (Gutl  v.  SkotomU,  T.  R  778,  727 ;  Forrester  v.  0+ 
ton,  Ambler,  888 ;  PuUeney  v.  LietrUngUm^  1  Brown  C.  JL 
2£8;  HearU  v.  Qreenbanlc,  8  Atk.  685;  Heark  v.  Ore** 
bcmk,  1  Ws.  sen.  298;  Graves  v.  Boyl,  1  Atk.  609.)  A 
devisee  is  only  put  to  his  election  where  it  is  so  expressed 
in  the  will,  or  where  unless  he  elects  the  devise  will  he  difr 
turbed  in  toto. 

The  Chancellor  : — This  is  not  a  ease  where  the  de- 
fendant can  be  called  upon  to  elect,  as  she  is  clearly  enti- 
tled, both  to  the  annuity  and  to  her  life  estate  in  one-third 
of  the  lot  in  Rose  street  There  is  nothing  in  the  will  of 
the  daughter  inconsistent  with  this  claim.  She  bought  the 
lot  subject  to  the  life  estate  of  her  mother;  and  at  the  time 
she  made  her  will,  she  knew  tto&  estate  still  existed.    She 
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does  not  direct  her  executors  to  rent  the  Rose  street  lot  to 

raise  the  annuities ;  but  directs  all  her  real  estate  not  before 

devised  to  be  rented  for  that  purpose.    This  includes  all 

her  interest  in  the  Rose  street  lot,  and  nothing  more;  and 

that  is  only  two-thirds  of  the  lot  during  the  life  of  he* 

mother.    If  she  had  directed  the  annuity  to  be  paid  out  of 

the  rents  of  *the  whole  lot  specifically,  the  case  would  baffe        [*572] 

been  different    (Brown  v.  Rickety  3  John.  Ob.  R.  653.) 

The  complainants'  bill  must  be  dismissed  with  costs. 


Chase  v.  D.  E.  and  A.  F.  Dunham  and  others. 

Under  the  general  role  of  the  court,  allowing  the  complainant  to  amend  upon 
an  insufficient  answer,  he  cannot  amend  by  leaving  out  the  name  of  the 
defendant;  and  thus  discontinue  the  suit  against  him  without  coets.[l] 

Augusts 

Thji  complainant  exoepted  to  the  answer  of  IX  R,  and  A« 
P.  Dunham  for  insufficiency ;  and  the  exceptions  were  sus- 
tained. These  defendants  then  put  in  a  further  answer,  in 
March,  1829,  and  in  May  term  thereafter  moved  to  dismiss 
the  bill  for  want  of  prosecution.  On  that  appheatioa  the 
Qomplainant  obtained  leave  to  amend  upon  payment  of 
cart*  He  thereupon  amended  his  bill  by  leaving  out  tht 
names  of  these  defendants  entirely. 

Si  W.  Warner y  for  D.  R.  and  A.  F.  Dunham,  now  moved 
for  costs  against  the  complainant. 

/.  W.  R  Bromley,  contra. 

The  Chancellor: — The  leave  to  amend  given  to  the 
qomplainant  in  May  last,  was  not  an  amendment  under  the 
general  rule  of  the  court.  He  had  forfeited  that  right  by  neg- 
lecting to  amend  for  several  months  after  the  further  answer 

[1]  Bueeettv.  Spur,  6  H»w.  PR  B.  US. 


j 
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1M9-  was  put  in.  It  was,  therefore,  allowed  only  on  payment  of 
Gardiner  costs.  But  the  amendment  itself  was  not  one  contemplated 
1)e^  by  that  rule,  as  to  these  defendants.  The  party  cannot  ex- 
cept the  answer  of  a  defendant,  and  then  amend  him  out 
of  court  without  costs  under  that  rule.  The  object  of  the 
rule  is  to  allow  such  amendments  as  may  be  necessary  to 
obtain  relief  against  the  party  whose  answer  is  excepted 
to;  as  he  can  put  in  his  answer  to  the  amendments  and 
exceptions  together,  without  any  more  expense  than  if 
those  amendments  had  been  incorporated  in  the  original 
bill. 

The  complainant  must  pay  the  taxable  costs  of  these  de- 
fendants within  twenty  days  after  service  of  the  taxed  bilL 


[*578]  *Gabdineb  v.  Derring  and  Hempstead. 

A  tenant  for  life  has  the  right  to  take  from  the  premises  reasonable  firewood 
lor  the  use  not  only  of  the  house  which  she  herself  occupies,  but  also  suffi- 
cient to  supply  the  house  of  her  servant  who  cultivates  the  land,  provided 
it  can  be  done  without  injury  to  the  inheritance. 

August  4th.  The  defendant  Mrs.  Derring  is  tenant  in  dower  of  175 
acres  of  land  on  Shelter  Island,  upon  which  there  is  a 
dwelling-house  which  she  occupies.  There  is  also  a  small 
house  on  the  premises  which  she  holds  under  a  lease  from 
a  former  owner  of  the  farm.  This  house  is  occupied  by 
the  defendant  Hempstead,  who  works  the  farm  for  her.  She 
claims  the  right  to  take  reasonable  firewood  from  the 
premises  not  only  to  supply  herself  but  Hempstead  also. 
The  complainant  filed  his  bill  in  this  cause,  and  obtained  an 
injunction  restraining  the  defendants  from  taking  any  wood 
for  the  use  of  the  small  house.  On  the  coming  in  of  the 
answer,  a  motion  was  made  to  dissolve  the  injunction. 

W.  N.  Dyckman,  for  the  complainant. 


CASES  IN  CHANCERY.  678 

D.  Lvrd,jun.,  for  the  defendants,  cited  Co.  Lit.  416;  2       1M*« 
Black.  Com.  85,  128,  4;  Shep.  Touch.  98,  n.  1;  Cruise's     Leggett 
Dig.  tit.  8,  sec.  10,  and  tit.  8,  sec.  1.  DuM* 

The  Chancellor  : — The  tenant  for  life  is  entitled  to 
take  reasonable  firewood  from  the  farm  for  the  supply  of 
those  who  occupy  it ;  provided  it  can  be  done  without  in- 
jury to  the  inheritance.  It  is  not  absolutely  necessary  that 
the  wood  should  be  burnt  on  the  premises ;  provided  it  iff 
taken  in  good  faith  for  the  use  of  the  tenant,  and  her  ser- 
vants, and  in  reasonable  quantities.  There  is  nothing  in 
the  bill  or  answer  in  this  case  to  show  that  the  quantity 
claimed  is  unreasonable,  or  that  the  inheritance  would  be 
injured.  If  the  tenant  in  dower  commits  waste,  she  for- 
feits her  estate.  The  court  will  not  presume  a  forfeiture 
where  no  acts  amounting  to  waste  are  alleged  or  shown. 

The  injunction  must  be  dissolved. 


*Lbogett  v.  Dubois  and  Walton.  [*574] 

Where  a  deposit  is  made  upon  obtaining  an  injunction,  by  way  of  security  for 
costs,  the  right  to  the  money  cannot  he  decided  untQ  the  final  hearing  of 
the  cause  on  the  merits. 

The  defendant  is  not  entitled  to  the  deposit  immediately,  upon  a  dissolution 
of  the  injunction  on  bill  and  answer. 

The  complainant  in  this  cause  had  obtained  an  injunc-  August  6& 
tion  to  stay  a  trial  at  law  on  making  the  usual  deposit    On 
the  coming  in  of  the  answer  the  injunction  was  dissolved: 

J.  Rhoades,  now  on  behalf  of  the  defendants,  upon  an 
affidavit  stating  that  they  had  obtained  a  verdict  in  the  suit 
at  law  brought  against  the  complainant,  moved  to  have 
their  costs  of  preparing  for  trial  at  the  farmer  circuit  paid 
out  of  the  money  in  court. 


I*  Hug* 
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The  Chancellor:— The  right  to  deposits  of  this  de- 
scription cannot  be  ascertained  in  this  stage  of  the  soil 
Although  the  injunction  is  dissolved  on  the  coming  in  of 
the  answer,  it  may  be  revived  and  ipade  perpetual  on  the 
final  hearing,  upon  the  pleadings  and  proofe.  If  it  should 
tarn  out  by  the  final  decree  in  this  cause  that  the  suit  aft 
law  was  unconscientious  or  inequitable,  the  defendants 
would  not  be  entitled  to  the  costs  which  they  had  improp- 
erly made  in  that  suit.  The  deposit  must  remain  to  abide 
the  final  decision  of  the  cause. 


Decabters  and  others  v.  La  Farge  and  others. 

Where  upon  the  hearing  of  a  cause  the  counsel  for  the  defendants  abandoned 
the  defence,  after  hearing  the  opening  argument  in  behalf  of  the  complain- 
ants, the  court  refused  to  grant  a  rehearing  upon  the  ordinary  certificate  of 
counsel 

To  obtain  a  rehearing  under  such  circumstances,  the  defendants  will  be  re- 
quired to  show  a  violation  of  duty  on  the  part  of  their  counsel,  or  thai  he 
had  clearly  mistaken  either  the  law  or  the  facta 

August  20th,  This  was  an  application  for  a  rehearing.  The  object  of 
the  suit  was  to  set  aside  a  conveyance  to  La  Farge,  for  about 

f*675]  *36,000  acres  of  land  in  Jefferson  county,  made  by  Bottiers 
as  the  agent  of  the  complainants,  on  the  ground  of  fraud 
between  the  purchaser  and  agent.  The  cause  was  brought  to 
a  bearing  at  the  last  May  term ;  and  the  opening  counsel 
consumed  nearly  three  days  in  reading  and  commenting  on 
the  pleadings  and  proofs.  When  the  opening  argument 
was  concluded,  the  counsel  for  the  defendant,  Mr.  John  V. 
Henry  stated  to  the  court  that  he  thought  it  unnecessary 
to  occupy  time  in  behalf  of  his  clients,  as  he  entertained  no 
hopes  of  their  success ;  that  he  felt  confident  of  being  able 
to  show  thai  some  of  the  complainants'  points  were  untena- 
ble ;  but  that  two  points  had  been  taken,  which,  he  deemed 
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to  be  so  decidedly  against  the  defendants  that  in  his  opin-       I8<>- 
ion  their  defence  could  not  be  sustained.    The  two  points    Deoarton 
alluded  to  were  the  absence  of  all  proof  of  the  alleged  pay-    j^  jj^ 
ment  of  a  part  of  the  consideration  money  to  Rottiers  on 
the  purchase ;  and  the  nature  and  suspicions  character  of 
the  securities  given  for  the  residue.    In  justice  to  himself 
he  ought  to  state  that  he  had  always  advised  his  clients  it 
was  indispensable  that  they  should  have  some  proof  of  the 
payment  which  was  alleged  to  have  been  made  at  the  time 
of  the  same.    He  therefore  declined  arguing  the  cause  on 
the  part  of  the  defendants ;  and  a  decree  was  thereupon  en- 
tered in  favor  of  the  complainants,  setting  aside  the  con* 
veyance  as  fraudulent,  and  directing  an  account 

H.  Bleecker,  now  presented  a  petition  on  the  part  of  the 
defendants,  La  Farge  and  Rottiers^br  a  rehearing,  upon 
the  ground  that  their  proofs  had  not  been  read  at  length, 
and  that  the  cause  had  not  been  argued  on  their  part.  The 
petition  was  accompanied  by  the  certificate  of  two  counsel, 
setting  forth  that  they  had  perused  the  papers  in  the  cause 
and  were  of  opinion  that  there  ought  to  be  a  rehearing. 
Buck  v.  Fawcett,  (8  Peere  Wms.  Sep.  242,)  was  cited  in 
behalf  of  the  application. 

A.  Van  Vechten  and  B.  F.  Butter,  contra. 

*The  Chancellor  : — I  have  recently  decided  that  a  ie-  [*676] 
hearing  in  this  court  is  not  a  matter  of  course  on  the  usual 
certificate  of  counsel,  except  in  those  cases  which  are  spe- 
cially provided  for  by  the  70th  rule.  {Land  v.  Wick/tar*, 
1  Paige's  Rep.  266.)  I  have  also  found  it  necessary  to 
alter  the  form  of  a  certificate  to  be  given  by  counsel  on  ap- 
plications for  rehearing,  which  at  present  is  too  vague  and 
indefinite.  (New  Rules,  118.)  In  England  a  rehearing 
seems  to  be  almost  a  matter  of  course :  but  I  apprehend 
this  is  a  case  in  which  a  rehearing  would  not  be  granted 
even  there,  without  special  cause  shown.    Respect  will  be 
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1829.       paid  to  the  opinions  of  counsel  who  have  deliberately  ex- 
Decartere"  aznined  a  case ;  and  who  certify  under  their  oath  of  office 

I*  Faroe.  ^^  ^eJ  ^)e^eve  *^e  00,irfc  h*8  come  to  a  wroag  conclusion. 
Yet  when,  as  in  this  case,  they  merely  certify  their  opinion 
that  a  rehearing  ought  to  be  granted ;  without  giving  any 
reasons  or  pointing  out  any  error  in  the  decree,  their  certi- 
ficate is  more  than  counterbalanced  by  the  declaration  of 
other  counsel  on  the  same  side,  who  conducted  the  defence 
from  the  beginning,  and  prepared  himself  for  the  argument; 
and  who,  after  hearing  the  able  and  convincing  argument 
of  the  opening  counsel  for  the  complainants,  abandoned 
the  cause  as  wholly  indefensible.  The  case  on  the  part  of 
the  complainants  is  much  stronger  when  we  take  into  con- 
sideration the  fact  that  the  counsel,  who  thus  declined  ar- 
guing in  opposition  to  their  claims,  is  one  of  the  oldest  and 
ablest  practitioners  in  this  court,  and  is  distinguished  for 
his  fidelity  to  his  clients.  To  obtain  a  rehearing  in  such  a 
case  the  defendants  should  show  a  violation  of  equity  on 
the  part  of  their  counsel,  or  that  he  had  acted  under  a  clear 
mistake,  either  as  to  the  law  or  the  facts.  That  their  coun- 
sel wilfully  neglected  his  duty,  no  one  can  for  a  moment 
suspect ;  and  there  can  be  very  little  doubt  of  the  correct- 
ness of  his  opinion  both  as  to  the  law  and  the  facts  of  the 
case.  Although  the  testimony  was  not  read  at  length,  yet 
it  was  fully  gone  into  by  the  opening  counsel ;  and  all  that 
related  to  the  two  points  upon  which  the  defence  was  aban- 
doned, was  either  read  or  referred  to  by  the  counsel,  and 
[*577]  noticed  by  the  court.  That  which  *was  passed  over  related 
to  the  question  of  inadequacy  of  consideration,  as  to  which 
I  have  never  formed  any  opinion.  The  decree  is  founded 
upon  the  fact  that  the  powers  of  Rottiers  had  been  revoked 
before  the  conveyance ;  that  La  Farge  either  knew  or  had 
reason  to  believe  such  was  the  fact ;  that  the  $6,000  alleged 
to  have  been  paid  down,  was  never  in  feet  paid ;  that  the 
mortgage  given  back  by  La  Farge  to  secure  more  than 
three-quarters  of  the  purchase-money,  including  the  inter 
est  for  five  years,  was  upon  only  one-half  in  quantity,  and 
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upon  less  than  one-third  in  value  of  the  lands  conveyed ;       18*9- 
and  that  the  alleged  bond,  by  which  La  Farge  made  him-    Deowtem 
self  personally  liable  for  the  payment,  was  not  executed  at    ^  j^g^ 
the  time,  but  had  been  since  forged  or  antedated  for  the 
purpose  of  preventing  the  course  of  justice,  by  covering 
up  the  fraud. 

The  new  power  to  Harrison,  by  which  the  authority  of 
Bottiers  was  revoked,  was  executed  by  the  complainants  in 
Antwerp,  on  the  23d  of  June.    Bottiers  left  that  place  sud-  ' 

denly  and  unexpectedly,  and  arrived  in  New  York  before 
the  revocation  reached  this  country.  He  arrived  at  Water- 
town,  on  Sunday  morning,  the  19th  of  August,  and  imme- 
diately set  off  for  the  residence  of  La  Farge,  taking  his  at- 
torney with  him ;  and  before  night  he  made  a  bargain  for 
the  sale  of  86,000  acres  of  the  complainant's  lands,  includ- 
ing the  Cole  and  Shurtliff  farms,  with  stock,  &c.  The  next 
day  a  deed  and  mortgage  were  executed,  and  as  the  de- 
fendants allege,  $5,000  in  money  was  paid,  and  the  bond 
given  for  the  residue.  But  the  subscribing  witness  to  the 
mortgage  saw  no  bond  executed  or  money  paid ;  and  the 
defendants  have  not  thought  proper  to  call  upon  their  at- 
torney who  was  present  to  prove  the  fact,  although  they 
were  advised  by  their  counsel  it  was  indispensable.  I  think 
also  the  complainants  succeeded  in  showing,  so  far  as  it  is 
possible  to  show  a  negative,  that  the  money  was  not  paid ; 
and  that  La  Farge  had  not  the  means  of  raising  the  money 
at  that  time.  The  poorest  lots,  both  with  respect  to  loca- 
tion and  as  to  the  quality  of  the  land,  appear  to  have  been 
carefully  selected  and  included  in  the  mortgage;  and  the 
covenants  and  conditions  therein  contained  appear  to  be 
wholly  inconsistent  with  the  idea  that  La  Farge  *was  to  be  [*578] 
personally  responsible.  The  bond  is  not  referred  to  in  the 
mortgage,  and  no  person  ever  saw  it  until  it  wbs  reluctantly 
drawn  forth  under  the  order  of  the  court:  and  when  finallv 
produced,  it  turns  out  to  be  written  on  paper  of  a  different 
size,  texture  and  quality,  from  that  on  which  the  mortgage 
is  drawn ;  with  different  ink,  in  a  different  handwriting, 
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*MP-       and  without  any  subscribing  witness.    If  it  is  a  criminal 
Norton     offence  to  hine  witnesses  to  keep  out  of  the  way,  it  must 
Whiting,     b*  ^jroUy  criminal  to  attempt  to  palm  a  forged  and  ficti- 
tious paper  upon  the  court  as  evidence,  for  the  purpose  of 
perverting  the  course  of  justice ;  and  under  the  circum- 
stances I  thought  it  my  duty  to  direct  the  counsel  to  place 
the  papers  in  this  case  in  the  hands  of  the  district  attorney 
of  the  proper  county.    That  question  cannot  be  reviewed 
*  on  this  application ;  and  I  have  only  adverted  to  the  fact 

1ot  the  purpose  of  showing  the  improbability  of  changing 
my  opinion  on  the  question  of  fraud. 

The  petition  for  a  rehearing  most  be  dismissed  with 
costs. 


Norton  v.  Whiting  and  othxbs. 

Where  a  debtor  who  gave  to  his  indoraer  a  judgment  for  his  security,  and 
afterwards  another  person  became  the  indoraer  in  the  place  of  the  former 
one,  and  took  an  assignment  of  the  judgment  as  his  security,  with  the  as- 
sent of  Ike  debtor,  held  that  soon  Judgment  was  valid;  and  took  priority 
over  a  junior  judgment,  although  the  assignee  of  the  first  judgment  hub 
not  compelled  to  pay  the  notes  indorsed  by  him  until  after  the  ^i^fa^f 
of  the  junior  judgments. 

Where  a  judgment  creditor  having  a  claim  upon  the  surplus  moneys  raised 
try  a  sale  of  mortgaged  premises,  litigates  in  good  fcith  before  the  master, 
on  a  reference  to  settle  the  priority  of  liens,  he  will  not  be  eharged  wSh 
the  costs  of  such  litigation. 

But  if  he  excepts  to  the  master's  report  and  those  exceptions  are  disallowed, 
he  may  be  charged  with  the  oosta  of  the  hearing  on  the  exceptions. 

August  2ist  The  case  came  before  the  court  upon  an  exception  taken 
by  the  defendant  Warner,  to  the  report  of  the  master,  as 
to  the  priority  of  the  liens  of  several  defendants  upon  a  sur- 
plus raised  on  a  mortgage  Bale.  In  1819,  Weeks  was  the 
indorser  for  Whiting,  the  owner  of  the  equity  of  redemp- 

[*579]  tio&*whogave  him  a  judgment  for  his  indemnity.  In  1820, 
Solingen  was  substituted  as  the  indorser  in  the  plaoe  of 
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Weeks ;  and  the  latter,  at  the  same  time,  with  the  assent  of       m*- 
Whiting,  assigned  the  judgment  to  Solingen  for  his  security      Norton 
and  indemnity.   The  judgment  of  Warner  against  Whiting     Wl>^. 
was  recovered  in  1824,  since  which  time  Solingen  has  been 
compelled  to  pay  the  indorsements  which  he  had  pre- 
viously made.    In  1827,  Whiting  assigned  the  mortgaged 
premises,  and  other  property  to  Mercien  and  others,  in 
trust  to  secure  a  debt  due  to  the  New  York  and  Schuylkill 
Coal  Company,  and  then  to  pay  Solingen  the  amount  of  his 
indorsements.    The  whole  property  assigned  is  insufficient 
to  pay  the  debt  due  the  coal  company.    In  January,  1828, 
Solingen  assigned  his  interest  in  the  judgment  to  Mercien 
and  others ;  who,  by  virtue  of  that  assignment,  claim  the 
surplus  moneys  now  in  court 

#  J.  A.  Lott  for  Warner, 

Jl  W.  Oerard  for  Mercien  and  others. 

The  Chancellor  : — From  the  facte  presented  by  the 
answers  and  the  proofs  before  the  master,  I  am  satisfied  the 
judgment  of  Weeks  was  a  valid  and  subsisting  security  in 
the  hands  of  Solingen  for  the  amount  which  he  might  be 
v  compelled  to  pay  on  his  indorsements,  not  exceeding  the 
amount  for  which  it  was  a  security  in  the  hands  of  Weeks. 
The  amount  to  secure  which  the  judgment  was  given,  was 
never  in  feet  paid  by  Whiting;  but  the  responsibility,  as 
well  as  the  security  therefor,  were  both  transferred  by 
Weeks  to  Solingen,  who  was  substituted  in  his  place.  This 
was  long  before  Warner's  lien  was  obtained ;  and  there  is 
no  doubt  that  Solingen  could  have  enforced  the  Weeks' 
judgment  against  the  property  in  the  hands  of  Whiting  for 
the  amount,  whenever  he  was  compelled  to  pay  the  same 
on  his  indorsements.  He  had  not  only  the  prior  equity, 
but  the  legal  right.  It  is  insisted  however  that  he  has  lost 
bis  priority  by  the  subsequent  agreement  with  Mercien  and 
others.    That  agreement  was  not  made  for  the  benefit  of 
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1829.  Warner,  and  he  has  no  right  *to  take  advantage  of  it  If 
In  the  Matter  Solingen  had  made  an  agreement,  in  express  terms,  not  to 
of  Tracy.  liiae  j^  judgment  to  the  injury  of  the  coal  company,  it 
would  not  have  prevented  his  using  it  for  their  benefit,  and 
to  protect  the  property  from  the  lien  of  Warner's  judgment 
But  under  the  circumstances  it  is  doubtful  whether  he 
might  not  have  claimed  to  the  extent  of  this  judgment  even 
as  against  the  assignees  of  Whiting. 

The  fund  in  court  being  less  than  the  amount  due  on  the 
Weeks'  judgment,  Mercien  and  others  are  entitled  to  the 
same,  under  the  assignment  of  January,  1828.  With  the 
consideration  of  that  assignment  Warner  has  nothing  to 
do.  If  the  assignment  is  invalid,  the  surplus  belongs  to 
Solingen,  in  his  own  right,  as  owner  of  the  Weeks'  judg- 
ment. Warner  having  failed  in  establishing  any  right  to 
the  surplus,  has  no  equitable  claim  for  his  costs  of  the  re- 
ference. But  as  he  litigated  the  matter  before  the  master 
in  good  faith,  for  the  purpose  of  ascertaining  his  rights,  he 
is  not  to  be  charged  with  the  costs  of  the  adverse  party  on 
the  reference.  Having  put  Mercien  and  others  to  the  ex- 
pense of  a  hearing  on  his  exception  to  the  report,  after  all 
the  facts  were  known,  he  must  pay  the  costs  produced  by 
that  exception. 


In  the  Matter  or  Tracy,  an  Habitual  Drunkard. 


It  is  the  privilege  of  a  party  against  whom  a  commission  of  lunacy  is  i 
to  be  present  at,  and  to  have  notice  of  its  execufion.[l] 

If  peculiar  circumstances  render  it  improper  or  unsafe  to  give  such  notion, 
they  should  be  stated  in  the  petition  to  the  court,  so  that  a  special  provis- 
ion may  be  inserted  in  the  commission  dispensing  with  notice  to  the  party. 

In  this  state  it  is  not  a  matter  of  course  to  allow  an  inquisition  to  be  traversed, 
but  the  same  rests  in  the  sound  discretion  of  the  court 

The  practice  here  is  to  award  a  feigned  issue  in  all  cases  where  a  trareme 
would  be  proper,  instead  of  allowing  a  formal  traverse. 

[I]  In  ttoMatUro/Fettit,  %  Paige,  114 
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An  issue  should  be  directed  upon  the  application  of  the  party  In  all  case*  of        185$; 

doubt,  eapecially  under  the  act  respecting  habitual  drunkards.  In  fe*  If  m* 

Whether  any,  and  what  allowance  will  be  made  to  a  party  out  of  this  estate      ef  Tracy. 

in  the>  hands  of  a  committee,  depends  upon  the  circumstances  of  each  pa> 

ticnlar  case. 
♦Where  a  person  for  any  considerable  part  of  his  time  is  intoxicated  to  such  [*581] 

a  degree  as  to  deprive  him  of  his  ordinary  reasoning  faculties,  it  is  prima 

facie  evidence  that  he  is  incapable  of  managing  his  affairs. 

Some  time  during  the  last  winter  a  commission  in  the  Angus*  24th. 
nature  of  a  writ  de  lunaiico  inquirendo  was  issued,  upon 
which  Anson  Tracy  was  found  to  be  incapable  of  conduct- 
ing his  affairs  in  consequence  of  habitual  drunkenness. 

A.  L.  Jordan  now  presented  a  petition  in  behalf  of 
Tracy,  in  which  it  was  stated  that  he  was  not  incapable  of 
conducting  his  own  affairs ;  that  he  had  no  notice  of  the 
taking  of  the  inquisition  against  him ;  that  his  property 
had  been  taken  out  of  his  hands  and  placed  under  the  con- 
trol of  a  committee:  and  praying  that  the  proceedings 
might  be  set  aside,  and  his  property  restored  to  him ;  or 
that  lie  might  be  permitted  to  traverse  the  inquisition,  and 
that  a  reasonable  allowance  for  the  expenses  of  the  traverse 
might  be  paid  out  of  his  estate. 

A.  P.  Hbldridge,  contra,  produced  numerous  affidavits, 
among  which  were  those  of  Tracy's  father,  and  father  in 
.  law,  of  his  brother  and  his  two  daughters,  of  his  brother  in 
law  and  his  family  physician,  showing  that  his  property- 
would  be  unsafe  in  his  hands. 

The  ChancelloU  said  it  was  the  privilege  of  a  party 
against  whom  a  commission  of  Itrafcey  is  issued  to  hare  no- 
tice, and  to  be  present  at  its  execution.  That  if  there 
were  any  peculiar  circumstances  in  the  case  which  rendered 
it  improper  or  unsafe  to  give  notice  to  the  party,  as  in  some 
cases  of  furious  madness,  the  facts  should  be  stated  in  the 
application  to  the  court,  so  that  a  provision  might  be  in- 
serted in  the  commission  dispensing  with  the  necessity  of 
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1829.       notice.    That  as  the  proceedings  were  irregular  in  this  re* 
In  the  Matter  spect,  Tracy  must  have  an  opportunity  to  be  heard  and  to 
of  Tracy,     produce  his  witnesses  before  the  jury.    But  as  it  appeared 
from  the  affidavits  on  the  other  side  that  it  would  be  un- 
safe to  discharge  the  committee,  the  present  proceedings 
must  stand  until  farther  orders.    A  new  commission  must 
issue,  and  due  notice  of  the  time  and  place  of  executing 
the  same  must  be  given  to  Tracy. 
[*682]  *TracyJs  counsel  then  waived  the  want  of  notice,  but  in- 

sisted on  his  right  to  traverse  the  inquisition,  and  that  a 
suitable  allowance  for  the  expense  of  the  proceeding  should 
be  paid  out  of  his  estate  by  the  committee. 

The  Chancellor: — By  the  6th  section  of  the  statute  2 
&  8  Edward  6th,  chapter  8,  (5  Statutes  at  Large,  301,)  it  is 
declared  and  provided  that  if  any  person  shall  be  untruly 
found  a  lunatic  or  idiot,  the  person  grieved  thereby  may 
have  his  or  her  traverse  to  the  inquisition  and  proceed  to 
trial  therein,  and  have  the  like  remedy  and  advantage  as 
upon  other  cases  of  traverse  upon  untrue  inquisitions  or 
offices  found ;  any  law,  usage  or  custom  to  the  contrary 
notwithstanding.  Under  this  statute,  in  England,  a  traverse 
of  the  inquisition  is  considered  a  matter  of  right,  and  the 
court  has  no  discretion  on  the  subject,  except  so  far  as  to 
ascertain  that  the  party  in  whose  name  the  application  is 
made  wishes  to  traverse.  (Ex  parte  Feme,  5  Ves.  450, 888 ; 
Ex  parte  Sherwood,  19  Ves.  280.)  But  that  statute  has 
never  been  re-enacted  here.  In  this  state  the  care  and  cus- 
tody of  the  estates  of  lunatics,  idiots,  and  habitual  drunk- 
ards is  confided  to  this  court,  without  any  restriction  or 
limitation.  [1]  The  manner  in  which  that  control  is  to  be 
exercised  must  therefore  depend  upon  the  sound  discretion 

[1]  This  power  is  now  rested  in  "  Supreme  Court"  which  is  substituted  for 
"  Chancellor"  and  "  Court  of  Chancery"  pursuant  to  ch.  280  of  1847 ;  and  in 
certain  cases  in  the  "  County  Court"  which  was  substituted  for  "Court  of 
Common  Pleas"  pursuant  to  chap.  30  of  the  Code  of  Procedure,  tub.  &  8ee 
2R.  8.  (4th  ed.)  237,  sees.  1,  2,  3. 
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of  the  Chancellor.    He  may  direct  an  issue  to  inform  his       1889- 
conscience,  whenever  he  deems  it  necessary,  as  in  other  in  the  Matter 
cases.    The  practice  here  has  been  to  award  an  issue,  in  all        ^M3r# 
cases  where  a  jury  trial  was  proper,  instead  of  permitting 
a  formal  traverse.    (WendeWa  case,  1  John.  Ch.  R.  600; 
Folgerh  case,  4  John.  Ch.  B.  169.)    It  is  certainly  proper 
in  cases  of  doubt  to  permit  a  party  to  have  a  trial  by  jury 
before  he  is  deprived  of  his  property  or  his  liberty,  either 
by  his  misfortune  or  his  fault    I  should  think  it  a  discreet 
exercise  of  the  power  of  the  court  to  direct  an  issue  in  all 
cases  of  doubt,  especially  under  the  act  relating  to  habitual 
drunkards.    But  a  very  erroneous  impression  appears  to 
have  gone  abroad  on  this  subject    It  is  supposed  by  many 
that  the  prosecutor  in  such  cases  is  bound  to  prove  affirma- 
tively that  an  habitual  drunkard  is  incapable  of  managing 
his  aflairs.    On  the  contrary,  the  feet  that  a  person  is  *for         [*688] 
any  considerable  part  of  his  time  intoxicated  to  such  a  de- 
gree as  to  deprive  him  of  his  ordinary  reasoning  faculties, 
is  prima  facie  evidence,  at  least,,  that  he  is  incapacitated  to 
have  the  control  and  management  of  his  property. 

Whether  an  allowance  should  be  made  to  the  party  out 
of  the  estate  to  pay  the  expenses  of  a  traverse  is  a  different 
question  from  the  one  whether  he  shall  be  permitted  to 
subject  the  prosecutor  to  the  expense  of  a  trial.  In  Sher- 
wood v.  Sanderson,  (19  Ves.  290,)  Lord  Eldon  allowed  the 
costs  of  a  traverse,  but  desired  it  to  be  distinctly  understood 
that  he  did  not  consider  the  granting  of  costs  a  matter  of 
course.  In  Folger's  case,  before  cited,  Chancellor  Kent 
charged  the  whole  costs  of  an  unsuccessful  traverse  upon  a 
third  party,  at  ^hose  instance  the  issue  was  awarded.  And 
in  M'Lean's  case,  (6  John.  Ch.  B.  440,)  although  he  per- 
mitted an  issue  to  try  the  question  of  sanity,  he  refused  to 
charge  the  expense  thereof  upon  the  estate  of  the  lunatic* 
In  every  case  of  this  kind  the  court  must  exercise  a  sound 
discretion,  regulated  by  the  particular  circumstances,  so 
that  while  the  party  proceeded  against  is  not  deprived  of 
the  means  of  protecting  his  legal  rights,  the  property,  which 
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m**«       ifl  neeessary  for  the  support  of  himself  and  his  family,  shall 
Braja      not  be  unnecessarily  wasted  in  useless  litigation. 
Receiver  of      *D  ^^  Gase>  although  from  the  affidavits  before  me  I  can 
toI^b^   *3Lave  kut  ^e  doubt  as  to  the  result,  yet  as  the  property  is 
large,  and  the  party  has  not  had  an  opportunity  to  be  heard 
on  the  taking  of  the  inquisition,  I  shall  grant  an  issue,  and 
direct  the  committee  to  pay  to  the  counsel  of  Tracy  twenty- 
five  dollars  out  of  his  estate  to  defray  the  necessary  expen- 
ses on  his  part. 


[*584]  *Bruyn  v.  The  Receiver  of  the  Middle  District 

Bank. 

When*  bank  becomes  insolvent,  the  cashier  has  no  Hen  *pon  the  money  in 

the  bank  for  his  deposits  therein  or  for  the  payment  of  his  salarjr.[l] 
He  has  no  other  or  greater  rights  than  the  other  creditors  of  the  institution. 

August  84th.  Severyn  Bruyn  was  the  cashier  of  the  Kingston  branch 
of  the  Middle  District  Bank,  and  at  the  time  the  bank 
stopped  payment  he  was  a  depositor  to  the  amount  of  $105, 
and  was  allowed  an  annual  salary,  out  of  which  he  was  to  pay 
his  own  clerk,  and  was  also  to  furnish  a  banking  room  for 
the  accommodation  of  the  bank.  He  petitioned  to  retain 
out  of  the  moneys  in  the  bank,  at  the  time  it  stopped  pay- 
ment, the  amount  of  his  deposit,  and  an  allowance  for  his 
salary  up  to  that  time  pro  rata.  The  receiver  contended 
he  was  to  be  considered  a  mere  creditor  of  the  bank,  and 
to  receive  his  dividend  with  the  other  creditors.  The  ques- 
tion was,  by  consent  of  the  parties,  submitted  to  the  court 

The  Chancellor: — The  money  in  the  bank  did  not 
belong  to  the  cashier,  but  to  the  institution.  Neither  the 
cashier  or  clerk  had  a  right  to  exercise  any  control  over  it, 
except  so  far  as  they  were  authorized  by  the  directors. 

[1]  Bart  of  Niagara  ?.&*«>#,*  Govt.  m. 
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The  cashier  had  no  lien  upon  it  for  the  payment  of  his       18**. 
Balary  or  deposit  ;[1]  and  the  directors  could  not  give  him  Matter  of  the 
such  a  lien  under  the  provision  of  the  act  of  1825,  in  con-  j^^d^ 
templation  of  the  insolvency  of  the  institution.    It  is  evi-       Bank, 
dence  of  the  fairness  of  the  officers  of  the  branch  that  they 
were  not  informed  of  the  situation  of  the  mother  bank  in 
time  to  withdraw  their  deposits ;  but  it  is  their  misfortune 
to  be  left  in  the  same  situation  as  other  depositors  of  the 
institution. 

The  receiver  is  authorized  to  allow  such  sum  for  the  use 
of  the  banking  room,  and  to  the  clerk  for  attending  to  de- 
mand payment,  and  protest  notes  which  fell  due,  as  he  may 
deem  reasonable. 

[1]  Money  deposited  generally  with  a  banker,  becomes  the  money  of  the 
depositary.    Chapman  y.  White,  2  field.  412. 


#In  the  Matter  of  the  Eeoeiveb  of  the  Middle  Dis-        [*686] 
trictBank. 


The  right  of  a  debtor  to  a  bank  to  off  set  any  demand  he  held  against  the 
bank  at  the  time  it  stopped  payment)  is  not  altered  by  the  appointment  of 
*  reeeiver.[2] 

Jf  the  reoefrer  is  compelled  to  resort  to  an  indoreer,  where  the  real  debtor  Is 
unable  to  pay,  such  indorser  can  offset  the  bills  of  the  bank  which  he  held 
at  the  time  it  stopped  payment,  unless  he  is  indemnified  by  the  real  debtor. 

Where  bills  of  a  bank  are  obtained  by  one  of  its  debtors  after  it  stops  pay* 
meat,  they  cannot  be  set  off  by  such  debtor  against  the  debt  he  owes  the 
bank.[3]  August  24th, 

The  receiver  of  the  Middle  District  Bank  submitted  a 
variety  of  questions  to  the  court,  for  instructions  thereon 
relative  to  the  discharge  of  his  duties,  on  which  the  follow- 
ing directions  were  given : 

The  Chancellor: — In  the  case  of  Miller  v.  The  Re- 
ceiver of  the  Franklin  Bank,  (ante,  444,)  this  court  decided 

[2]  But  see  Baxton  ▼.  Bishop,  3  Wen.  13.  4 

{3]  Bank  of&agara  v.  Bo$evdt1  9  Cow.  409. 
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**>•-  that  any  equitable  offset  which  the  debtor  had  at  the  time 
Hatter  of  the  the  bank  stopped  payment  was  not  altered  by  the  appoint- 
^Sidd^Dtot e  ment  °f  a  receiver.  It  makes  no  difference  whether  the 
Bank.  debt  of  the  bank  was  then  payable  or  has  become  due 
since.  If  a  debtor  claims  to  off  set  bills  which  were  then 
in  the  hands  of  any  other  person  for  his  use,  the  receiver 
should  be  satisfied  he  was  the  real  owner  of  the  bills  at  that 
time ;  and  if  the  amount  due  thereon  is  lost,  that  the  loss 
will  legally  and  equitably  fall  on  such  debtor,  and  not  upon 
the  person  who  had  them  for  his  use.  If  the  real  debtor  is 
unable  to  pay,  and  the  receiver  is  compelled  to  resort  to 
the  indorser,  who  is  eventually  to  be  the  loser,  he  has  the 
same  equitable  claim  to  off  set  bills  which  he  had  at  the 
time  the  bank  stopped  payment  But  no  such  off-eet 
should  be  allowed  to  an  indorser  where  he  is  indemnified 
by  the  real  debtor,  or  where  the  latter  can  be  compelled  to 

pay- 

An  overdrawing  is  a  debt  due  to  the  bank,  and  if  the 
person  who  has  overdrawn  his  account  was,  at  the  time  the 
bank  stopped  payment,  a  bona  fide  holder  of  the  bills  in 
[*686]  h*8  own  *right,  the  same  rule  of  set-off  must  be  applied. 
The  evidence  on  which  the  receiver  should  act  in  allowing 
set-offs  should  be  such  as  to  satisfy  him  that  the  debtor 
could  sustain  such  off-set  in  a  court  of  justice,  if  a  suit  was 
brought  against  him.  If  the  receiver  thinks  proper  to  rely 
upon  the  affidavit  of  the  party,  he  should  at  least  require 
him  to  state  when,  where  and  from  whom  he  received  the 
bills,  and  under  what  circumstances. 

Where  the  debtors  and  their  sureties  are  insolvent,  and 
only  able  to  pay  a  part  of  their  debts,  it  will  be  no  injury 
to  the  creditors  of  the  institution,  if  the  receiver  takes  Mid* 
die  District  bills  in  payment ;  but  in  all  such  cases  the  re- 
ceiver should  estimate  such  bills  at  the  probable  amount  of 
dividend  which  would  be  obtained  thereon;  that  is,  if  the 
debtor  is  able  to  pay  75  per  cent  of  his  debt,  he  should 
not  be  permitted  to  pay  in  bills  at  par,  when  they  are  in 
feet  worth  less  than  seventy-five  per  cent,  in  good  money. 
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In  one  of  the  suits  brought  by  the  receiver  of  the  Greene       18**» 
County  Bank,  the  Supreme  Court  decided,  after  full  argu-    i*wi*noe  " 
ment,  that  under  the  provisions  of  the  act  of  1825,  bills    g^Jj^ 
which  had  been  obtained  by  the  debtors  of  the  bank,  after  Fire  lx»  Oa 
it  stopped  payment,  but  before  the  appointment  of  a  re- 
ceiver could  not  be  off  set ;  that  the  equitable  right  of  the 
debtors  to  a  set-off  was  not  altered  by  the  neglect  of  the 
attorney -general  to  apply  and  obtain  the  appointment  of  a 
receiver  immediately.    This  must  be  considered  the  legal 
rule  by  which  the  receiver  is  to  be  governed.    It  having 
been  decided  there  was  no  off-set  at  law  in  such  cases,  there 
can  be  no  pretence  for  claiming  it  in  equity,  as  it  is  wholly 
opposed  to  every  principle  of  equity  and  justice. 

If  bills  of  the  bank  were  taken  to  exchange,  and  re-  * 

mained  on  hand  at  the  time  the  bank  stopped  payment, 
they  should  be  returned ;  but  if  the  agent  had  parted  with 
the  bills,  it  would  be  manifestly  unjust  to  allow  him  to  re- 
ceive Middle  District  bills  afterwards  to  off-set. 


♦Lawrence  v.  The  Greenwich  Fire  Insurance  Com-        [*687] 

PANY. 

Where  the  holders  of  a  majority  of  the  stock  of  the  corporation  neglect  to 
choose  officers  to  take  charge  of  the  property  of  the  corporation,  a  receiver 
will  be  appointed,  upon  the  application  of  the  owners  of  a  minority  of  the 
stock,  to  take  possession  of  the  effects  of  the  corporation  and  to  preserve 
the  same  for  the  benefit  of  the  stockholders  generally. 

This  was  a  bill  filed  by  a  stockholder  against  the  Green-  August  ttflb. 
wich  Fire  Insurance  Company  and  some  of  its  former  di- 
rectors. It  alleged  that  the  directors  had  violated  their 
trust ;  that  the  corporation  was  virtually  dissolved ;  that  it 
had  no  office  or  place  of  business ;  and  that  it  had  no  offi- 
cers to  attend  to  its  concerns.    The  bill  had  been  takenpro 
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-IMP-       confosso  against  the  company,  upon  a  special  service  and 

I^wreaoe"  publication  of  notice,  in  pursuance  of  an  order  of  the  court 

v. 
ttmwieh 
Jto  Ins.  Go.      H.  H.  Warner,  for  the  complainant,  now  moved  for  a  re* 

ceiver  to  take  charge  of  the  property  and  effects  belonging 

to  the  corporation, 

?■    D.  Selden,  in  behalf  of  the  former  directors,  who  had 
answered,  opposed  the  motion. 

The  Chancellor  :— From  the  facts  disclosed  in  the  bill, 
answers  and  petition,  it  is  evident  there  is  no  person  at 
present  authorized  to  take  charge  of  and  conduct  the  affairs 
m  of  the  corporation.    If  those  who  own  a  majority  of  the 

•hock  neglect  to  elect  directors  to  take  charge  of  the  prop- 
erty  of  the  corporation,  the  minority  are  not  to  be  the  suf- 
ferers in  consequence  of  such  neglect  Under  these  circum- 
stances it  is  proper  to  appoint  a  receiver  to  take  charge  of 
the  effects  of  the  company,  and  preserve  them  for  the  bene- 
fit of  the  stockholders  generally.  The  cases  of  Andrews  v. 
Powis,  (2  Brown's  P.  C.  504,)  and  Maguire  v.  AUen,  (1  Ball 
&  Beat  75,)  folly  sustain  the  principle  that  a  receiver  may 
be  appointed  in  any  case,  where  it  is  necessary  for  the  pre- 
servation of  the  property  pending  litigation. 
[*588]  *It  must  ^  referre<l  to  a  master  to  appoint  a  receiver 

with  the  usual  powers,  and  to  settle  the  amount  of  security 
to  be  given,  and  to  ascertain  the  sufficiency  of  the  sureties 
offered.  After  the  appointment  is  completed,  the  present 
officers  of  the  institution,  if  any  there  are,  and  all  former 
officers,  must  deliver  over,  upon  oath,  under  the  direction 
of  the  master,  all  books,  vouchers,  property  or  effects  in 
their  hands,  or  within  their  power  or  control,  belonging  to 
the  company. 
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1839. 


Brown 
Brown  and  others  v.  Story.  ^^l 

Where  a  party  pending  the  suit  is  admitted  to  prosecute  a  defence  in  forma 
pauperis,  he  is  not  excused  from  the  payment  of  the  costs  which  accrued 
before  he  was  admitted  to  defend  in  that  manner. 

Whether,  under  the  statute  of  this  state,  a  party  can  be  admitted  in  any  case 
to  defend  in  forma  pauperis  t     Quaere. 

This  was  an  application  for  leave  to  defend  in  forma  August  MCh. 
pauperis.  The  defendant  commenced  a  suit  at  law  agaipst 
the  complainants,  whereupon  they  filed  a  bill  in  this  cause 
and  obtained  an  injunction  staying  the  suit  at  law.  Excep 
tions  were  taken  to  the  defendant's  answer,  which,  on  refer- 
ence thereof  were  allowed  by  the  master.  In  addition  to 
the  application  for  leave  to  defend  in  forma  pauperis,  the 
defendant  asked  to  be  excused  from  payment  of  the  costs 
on  the  exceptions. 

B.  F.  Butler,  for  the  complainants. 

William  Kent,  for  the  defendant 

The  Chancellor  : — I  have  already  had  occasion  to  say  - 
that  applications  of  this  kind  ought  not  to  be  encouraged  in 
this  country,  where,  if  a  party  has  a  just  claim  or  valid  de- 
fence, solicitors  and  counsel  are  always  ready  to  assist  him 
on  receiving  the  trifling  disbursements  which  must  be  paid 
to  other  officers  of  the  court  A  claim  to  be  excused  from 
paying  costs  already  accrued  has  never  been  allowed 
(Mosel.  Eep.  68 ;  Wilkinson  v.  Belcher,  2  Brown's  Ch.  Caa 
272.)  Even  after  a  party  is  admitted  to  prosecute  as  a 
*pauper,  he  is  liable  for  the  costs  of  any  irregular  or  im-  1*689] 
proper  proceedings  on  his  part  (Home  v.  Ailoff,  Tothill, 
139.) 

It  is  at  least  doubtful  whether  a  party  is  to  be  permitted 
to  defend  as  a  pauper  in  any  case.[l]    In  England  the  right 

[1]  2  B>  a  (4th  ed.)  668,  neoB.  1,  2,  S. 
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1819.  to  sue  and  defend  in  Chancery,  m  forma  pauperis,  depends 
Brown  upon  the  rules  of  the  court  The  statute,  (11  Hen.  7,  ch. 
g^-  12,)  only  extends  to  suits  prosecuted  in  the  common  law- 
courts.  And  it  has  there  been  held  that  a  party  is  not  en- 
titled to  defend  as  a  pauper,  except  in  the  particular  cases 
provided  for  in  a  subsequent  Act  of  Parliament.  (Barnes1 
Notes,  328 ;  5  Bac.  Abr.  tit  Pauper,  B.  p.  299.)  The 
statute  of  this  state,  (1  Bev.  Laws,  524,)  provides  for  the 
proseution  of  suits  by  poor  persons  in  Chaitoery  as  well  as 
at  common  law,  but  makes  no  provision  for  a  defence  of  a 
suit  in  forma  pauperis.  In  order  to  obtain  that  privilege 
the  defendant  would  be  compelled  to  swear  he  was  not 
worth,  and  had  not  in  his  possession  or  within  his  power 
or  control,  property  or  other  means  to  the  amount  of  51 ; 
and  he  would  not,  as  in  the  case  of  a  complainant,  be  per- 
mitted to  except  to  the  subject  matter  of  the  litigation.  In 
Spencer  v.  Bryant,  (11  Ves.  49,)  Lord  Eldon  decided  that 
an  affidavit  of  the  defendant  that  he  was  not  worth  5£,  ex- 
cept the  matter  in  question,  was  not  sufficient  to  authorize 
him  to  defend  in  forma  pauperis. 

But  in  this  case  the  affidavit  is  wholly  insufficient  It 
appears  that,  in  addition  to  the  defendant's  claim  of  $15,000 
against  the  Browns,  the  United  States  are  indebted  to  him 
for  wages,  and  he  has  already  paid  his  solicitor  and  counsel 
in  this  cause  $74.  He  produces  no  certificate  from  them 
that  in  their  opinion  he  has  a  good  and  sufficient  defence 
in  this  suit,  and  he  does  not  even  himself  swear  that  he  has 
a  meritorious  defence  to  the  bill  filed  by  the  complainants 
in  this  cause. 

The  petition  must  be  dismissed  with  costs. 
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1829. 


,„  Philips 

♦PHILIPS  AND  OTHERS  V.  WlCKHAM   AND  OTHERS.  r. 

Wiokhain. 

Where  certain  persons  are  invested  by  statute  with  discretionary  powers, 
Chancery  will  not  interfere  to  correct  mere  errors  of  judgment}  if  the 
powers  conferred  have  not  been  illegally  or  unconscientiously  exercised. 

Whether  at  common  law,  civil  and  corporate  officers  are  authorized  to  hold 
over  after  the  expiration  of  the  time  for  which  they  were  elected,  until 
successors  are  appointed.     Quart. 

Where  the  officers  of  a  corporation  are  not  authorized  to  hold  over,  if  the  cor- 
porators, without  the  presence  of  any  officers,  or  any  act  to  be  done  on 
their  part,  possess  the  power  to  assemble  and  choose  officers  to  carry  into 
effect  the  objects  of  the  incorporation,  a  neglect  to  choose  officers  at  the 
proper  time  will  not  work  a  dissolution  of  the  corporation,  but  will  merely 
suspend  the  exercise  of  the  powers  of  the  corporation  until  proper  officers 
are  chosen.  [1] 

But  if  the  corporators  have  not  the  power  to  fill  vacancies  without  the  pres- 
ence of  their  officers,  or  something  to  be  done  by  them  preparatory  thereto, 
and  such  officers  do  not  attend,  or  neglect  to  do  the  act  requisite  to  the 
validity  of  the  appointment,  or  there  are  no  such  officers,  then,  as  the 
powers  of  the  corporation  cannot  be  revived,  it  is  virtually  dissolved. 

The  right  of  voting  by  proxy  is  not  a  general  right,  and  the  party  who  claims 
such  right  must  show  a  special  authority  for  that  purpose. 

The  act  of  March  6,  1807,  to  raise  moneys  to  drain  the  drowned  lands  in  the 
county  of  Orange,  gives  the  right  of  voting  for  commissioners  under  the  act 
only  to  the  persons  who  own  lands  in  fee. 

Where,  in  the  election  of  corporate  officers,  no  particular  mode  of  proceeding 
is  prescribed  by  law,  if  the  wishes  of  corporators  have  been  fairly  expressed 
and  the  election  was  conducted  in  good  faith,  it  will  not  be  set  aside  on 
account  of  any  informality  in  the  manner  of  conducting  the  same. 

By  the  act  of  March  6th,  1807,  entitled  "  An  act  to  raise 
moneys  to  drain  the  drowned  lands  in  the  county  of  Angus*  sath 
Orange,"  three  inspectors  were  appointed  to  determine  the 
number  of  acres  of  land  belonging  to  each  owner  or  pro- 
prietor which  would  be  benefited  by  removing  the  obstruc- 
tions in,  and  straightening  the  course  of  the  river  Wall 
Kill  and  the  two  streams  falling  into  the  same ;  and  to  make 
a  roll  thereof  containing  a  statement  of  the  several  lots  so 

[1]  SeeExparteffeaih,3mi}  (N.  Y.,)42;  2  Kent,  259;  Trustees  of  Ver. 
nan  y.  HiBe,  6 Cow.  23;  McCaUv.  Bryam  Jfay.  Cb,  6  Conn.  428;  AM  8<mt$ 
Ohmth  v.  LoveUy  1  Hall,  191. 
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18**«  to  be  benefited,  with  the  number  of  acres  in  each,  distin- 
Phftfpe  guishing  whether  the  same  was  held  in  severalty,  in  com- 
mon, in  joint  tenancy  or  co-parcenary,  and  the  ntoies  of 
their  respective  owners  or  proprietors  that  might  come  to 
their  knowledge ;  and  to  ascertain  and  determine  the  pro- 
portion that  each  *owner  or  proprietor  should  pay  per  acre 
[*591]  of  any  sum  of  money  to  be  raised  for  the  purpose  of  drain- 
ing such  lands,  according  to  the  proportion  of  benefit 
which  such  owners  or  proprietors  should  eventually  re- 
ceive. Five  commissioners  were  also  named  in  the  act  to 
remove  the  obstructions,  &c,  for  the  purpose  of  draining 
the  lands ;  with  power  to  them  and  their  sucessors,  from 
time  to  time,  to  apportion  such  sums  of  money  as  might  be 
necessary  for  that  purpose,  among  the  owners  or  proprie- 
tors, according  to  the  roll  made  by  the  inspectors:  and  to 
raise  the  same  by  a  sale  of  the  lands,  if  not  paid  by  the  owners 
or  proprietors.  The  powers  of  the  commissioners  named  hi 
the  act  were  to  cease  on  the  first  Tuesday  in  June,  1808;  at 
Which  time  the  owners  or  proprietors  of  the  said  tract  were 
to  meet  at  the  court  house  in  Goshen,  and  elect  a  like  num- 
ber of  commissioners  to  transact  and  manage  the  said  busi- 
ness for  one  year ;  and  the  first  Tuesday  of  June  in  every 
year  thereafter  was  made  the  anniversary  day  for  the  ownen 
or  proprietors  of  the  said  tract  to  meet  at  the  same  place  to 
elect  a  like  number  of  commissioners  to  conduct  and  transact 
the  business  from  year  to  year ;  which  commissioners,  du- 
ring the  year  for  which  they  were  respectively  elected, 
Were  to  possess  all  the  powers,  perform  all  the  duties,  and 
keep  Tegular  accounts,  and  account  as  folly  as  the  commis- 
sionfers  named  in  the  act  were  authorized  and  required  to 
do.  Each  of  the  owners  or  proprietors  of  the  said  tract 
who  should  be  assessed  on  the  roll  for  ten  acres,  was  by 
the  act  to  be  entitled  to  one  vote ;  and  also  one  vote  for 
every  tiveinty  acres  he  might  own  above  ten  and  under 
four  hundred  acres ;  and  an  additional  vote  for  every  fifty 
acres  he  owned  above  four  hundred  acres. 
A  roll  or  list  of  the  lands  was  made  by  the  inspectors 
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and  filed  in  conformity  to  the  act}  and  commissioners  were       1920. 
regular|y  elected  from  year  to  year  until  the  first  Tuesday 
in  June,  1828;   when,  through  inadvertence,  no  election 
was  held,  but  the  old  commissioners  continued  to  act. 

Many  attempts  had  been  made,  and  about  forty  thousand 
dollars  had  been  expended  from  time  to  time  in  endeavoring 
♦to  drain  the  drowned  lands  by  the  bed  of  the  Wall  Kill,  [*592] 
but  without  success.  In  April,  1826,  the  legislature  passed 
a  supplementary  act,  authorizing  the  commissioners  then  in 
office  and  their  successors,  in  the  further  prosecution  of  the 
draining  of  the  said  lands,  to  cut  a  canal  from  the  river  on 
the  east  side  thereof  above  Horse  Island,  on  the  most  eligi- 
ble route  or  course  to  the  river,  on  the  east  side  of  G.  N. 
Philip's  mill  pond,  about  three  miles  below.  Previous  to 
and  after  the  passage  of  this  last  act,  the  owners  and  propri* 
©tors  of  the  drowned  lands  were  divided  in  opinion  as  to  the 
best  mode  of  draining  them;  some  were  in  favor  of  doing  it 
by  means  of  the  canal,  and  others  by  deepening  and  widening 
the  bed  of  the  Wall  Kill  at  the  outlet  of  the  swamp.  Many 
surveys  and  estimates  were  made  to  ascertain  the  practica* 
bility  and  expense  of  the  two  projects.  At  the  last  anni- 
versary election  for  commissioners  two  tickets  were  formedy 
the  one  containing  the  names  of  those  who  were  supposed 
to  be  in  favor  of  draining  by  the  canal  route  and  the  other 
of  those  who  were  in  fevor  of  draining  by  the  outlet  or  bed 
of  the  Wall  Kill ;  and  two  of  the  owners  or  proprietors 
were  appointed  inspectors  of  the  election  by  the  meeting. 
The  persons  in  favor  of  the  canal  ticket  had  proxies  from 
owners  or  proprietors,  who  were  entitled  to  94  votes;  and 
McGregor,  one  of  the  complainants,  who  was  in  favor  d 
the  other  ticket,  had  proxies  for  26  votes.  He  aistf 
claimed  to  give  82  votes  on  a  tract  of  8,500  acres,  which 
had  belonged  to  his  uncle  in  England,  who  died  a  few 
months  previous  seized  of  the  same.  McGregor  likewise 
claimed  a  right  to  vote  on  2,000  acres  of  8,500,  under  an 
alleged  agreement  with  his  uncle  to  work  it  on  shares  for 
20  yearn    The  inspectors  of  the  election  decided  that  under 
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1819.  the  act  the  owners  or  proprietors  must  vote  in  person,  and 
PhJ&pi  were  not  authorized  to  appoint  a  proxy  for  that  purpose. 
v-  Those  votes  were  accordingly  rejected.  They  also  decided 
against  McGregor's  right  to  vote  upon  the  3,500  acre  tract 
or  upon  the  2,000  acres  thereof  After  all  the  persons 
present  except  two  had  voted,  and  after  some  of  them  had 
left  the  court  house,  McGregor  snatched  the  hat  which  con- 
tained the  votes  from  the  inspectors,  and  refused  to  return 
[*598]  it  The  inspectors  then  ^procured  another  hat,  and  called 
upon  those  who  had  not  voted  to  hand  in  their  votes,  and 
then  canvassed  the  votes  thus  given ;  by  which  it  appealed 
that  the  defendants,  except  Gen.  Wickham,  whose  name 
was  on  both  tickets,  had  received  77  out  of  79  votes.  The 
inspectors  thereupon  declared  the  defendants,  who  composed 
the  canal  ticket,  duly  elected ;  and  they  made  a  certificate 
thereof,  by  which  they  declared  them  duly  elected  by  a 
majority  of  the  votes  in  possession  of  the  inspectors.  On  a  sub- 
sequent examination  of  the  votes  in  the  hat,  which  was  re- 
turned by  McGregor,  it  appeared  that  of  all  the  votes  given, 
both  before  and  after  the  hat  was  taken  from  the  possession 
of  the  inspectors,  the  lowest  candidate  on  the  canal  ticket 
had  42  majority  over  the  highest  on  the  other  ticket,  and 
62  over  any  other  candidate  on  that  ticket 

The  defendants  claimed  to  be  duly  elected,  and  author- 
ized to  act  as  commissioners.  They  had  made  contracts  for 
a  part  of  the  work  on  the  canal;  and  had  also  made  an  as- 
sessment of  $26,500,  to  defray  the  expense  of  opening  the 
canal,  and  were  proceeding  to  collect  the  amount  in  the 
manner  prescribed  by  the  act,  when  McGregor  and  others 
filed  their  bill  to  restrain  them  from  proceeding  with  the 
canal  or  to  collect  the  assessment  The  complainants  al- 
leged that  the  powers  of  the  commissioners  were  at  an  end, 
by  the  neglect  to  elect  in  1828 ;  that  they  were  not  duly 
elected  in  1829 ;  and  that  they  were  wrongfully  proceeding 
to  drain  the  lands  by  the  canal  route,  when  that  by  the  bed 
of  the  Wall  Kill  was  the  most  proper  and  least  expensive. 
An  order  having  been  granted  for  the  defendants  to  show 
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cause  why  an  injunction  should  not  be  granted,  they  now  1829- 

appeared  to  show  cause  and  read  their  answer  and  several  Philips 
affidavits  in  opposition  to  the  motion. 


Wickham. 


A.  Van  Vechten  and  S.  J.  Wilkin  for  the  complainants. 
(?.  F.  Tollman  and  B.  F.  Buffer  for  the  defendants. 

*The  Chancellor: — By  the  answer  of  the  defendants,  [*594] 
which  has  been  read  in  opposition  to  this  motion,  it  pretty 
satisfactorily  appears  that  the  defendants  are,  in  good  faith, 
pursuing  the  course,  in  draining  the  drowned  lands,  which 
they  believe  to  be  the  best,  and  the  least  expensive  to  the 
owners  or  proprietors.  The  statute  has  committed  that 
question  to  their  decision,  and  unless  they  are  exercising 
the  right  illegally,  or  unconscientiously,  this  court  ought 
not  to  interfere,  although  the  Chancellor  might  differ  with 
them  in  opinion.  This  is  not  the  proper  tribunal  to  correct 
mere  errors  of  judgment  in  officers  entrusted  with  dis- 
cretionary powers. 

But  it  is  insisted,  by  the  counsel  for  the  complainants, 
that  the  power  of  the  owners  or  proprietors  of  the  drowned 
lands  to  elect  commissioners  and  to  proceed  in  the  prosecu- 
tion of  this  work,  under  the  laws  of  1807  and  1826,  is  at 
an  end  in  consequence  of  their  neglect  to  elect  commission- 
ers in  1828.  And  I  shall  now  proceed  to  examine  this 
question,  without  stopping  to  inquire  whether  the  estab* 
lishment  of  that  proposition  would  furnish  to  the  complain* 
ants  any  ground  of  relief  in  this  court 

By  the  act  of  1807,  the  commissioners,  who  were  to  be 
elected  annually  on  the  first  Tuesday  in  June,  were,  during 
the  year  they  should  respectively  be  elected  to  act,  to  pos- 
sess all  the  powers  granted  to  the  first  commissioners.  The 
peculiar  phraseology  of  this  statute  seems  to  be  inconsistent 
with  the  idea  that  they  should  hold  over  until  others  were 
elected  in  their  stead.  And  were  it  not  for  the  strong  in- 
timations to  the  contrary  by  some  of  the  justices  of  theSu- 
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m*  preme  Court  in  The  People  v.  Jfcnife,  (9  John.  Rep.  147t) 
Philips  and  The  Trustees  of  Vernon  Society  v.  HiUs,  (6  Co  wen's  Rep^ 
23,)  under  the  act  respecting  religious  incorporation  the 
language  of  which  appears  to  be  equally  clear,  L  should 
have  supposed  that  the  functions  of  these  commissioners 
ceased  at  the  end  of  the  year  for  which  they  were  elected. 
There  are  undoubtedly  some  common  law  officers  who  are 
to  be  elected  or  appointed  periodically,  but  who,  from  the 
necessity  of  the  case,  continue  to  exercise  their  functions 
[*595]  until  others  are  "elected  or  appointed  to  fill  their  places* 
In  the  anonymous  case,  (12  Mod.  Rep.  266,)  it  is  said  * 
constable  is  not  discharged  until  his  successor  is  appointed 
and  sworn  in ;  because  the  parish  cannot  be  without  an 
officer.  There  are  many  cases  in  the  books  relative  to  the 
magistrates  of  boroughs  and  other  incorporated  places ;  in 
some  of  which  cases  it  has  been  decided  that  those  officer* 
held  over,  and  in  others  that  they  did  not  But  I  appre- 
hend ail  these  cases  depended  upon  the  peculiar  provisions 
of  their  respective  charters,  and  not  upon  any  general  prin- 
ciples of  common  law.  In  the  case  of  The  Queen  v.  The 
Corporation  of  Durham,  (10  Mod.  Rep*  146,)  the  court  said 
the  office  of  town  clerk  was  an  office  for  life,  unless  re- 
strained by  charter  or  proscription.  And  although  by  the 
custom  of  the  borough  he  was  to  be  elected  annually,  he 
might  continue  in  office,  and  would  do  so,  until  another 
was  chosen.  But  they  said  if  the  return  had  been  that  he 
was  elected  for  one  year  only,  his  office  would  have  expired 
at  the  end  of  the  year,  whether  a  successor  had  been  ap- 
pointed or  not. 

In  the  case  of  The  Corporation  of  Tregony^  (8  Mod.  Rep. 
127,)  the  mayor  was  to  be  elected  annually,  but  there  was 
an  express  provision  in  the  charter  that  he  should  hold 
over  until  another  was  duly  elected.  But  in  the  Banbury 
case,  (10  Mod.  Rep.  S46,)  where  there  could  be  no  election 
without  the  presence  of  the  old  mayor,  who  was  not  author- 
ized by  the  charter  to  hold  over,  and  the  day  prescribed 
was  permitted  to  pass  without  an  election,  the  corporation 
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was  held  to  be  dissolved.    I  am  not  awake  of  any  general       m*» 
principle  of  the  common  law  which  authorizes  all  civil,  or      PhiHpe 
corporate  officers  to  hold  over  after  the  expiration  of  the    wtnfrhnm 
time  for  which  they  were  elected,  until  their  places  are  sup- 
plied by  others ;  and  the  numerous  statutes  both  here  and 
in  England  giving  such  authority  in  exjwess  terms,  semi 
wholly  inconsistent  with  any  such  common  law  principle. 
But  the  question  I  am  about  to  consider  is  entirely  distinct 
from  that  which  relates  to  the  light  of  the  old  commission* 
ers  to  hold  over.    It  is  not  necessary  to  express  any  opin- 
ion on  that  point;  or  if  they  had  not  the  right  to  inquire 
whether  their  acts  were  void,  or  only  voidable. 

*The  owners  or  proprietors  of  the  drowned  lands,  under  [#696] 
the  act  of  1807,  are  quasi  a  corporation ;  but  the  objects  to 
be  accomplished  by  the  aet  can  only  be  attained  through 
the  agency  of  the  commissioners,  who  are  to  be  elected  am 
nually.  If  the  presence  of  the  commissioners  was  neces- 
sary to  the  validity  of  an  election,  or  any  thing  was  to  be 
done  by  them  preparatory  thereto,  such  as  giving  notice  of 
the  time  and  place,  &c,  there  could  be  no  election  if  the 
commissioners  neglected  to  attend,  or  to  give  the  requisite 
notice ;  a  fortiori  there  could  be  no  election  if  there  were 
no  commissioners  in  office ;  and  in  that  case  the  powers 
granted  by  the  act  Would  be  virtually  at  an  end.  But  if 
the  corporators  have  the  power  without  the  presence  of 
their  officers,  or  any  aet  on  their  part,  to  assemble  and 
choose  officers  to  carry  into  effect  the  object  of  the  law, 
their  rights  by  a  neglect  to  choose  officers  would  be  merely 
suspended.  Although  they  may  be  forfeited  by  non-use* 
or  otherwise,  they  cannot  be  taken  from  them  except  by  fe 
direct  proceeding,  and  judgment  against  them  declaring  the 
forfeiture.  [1] 

If  a  corporation  consists  of  several  integral  parts,  and 
eome  of  those  are  gone,  and  the  remaining  parts  have  no 

[1]  fifeev.  Bloom,  6  Jofa.  Gh.  366;  8.  0, 19  John.  486}  Brimtorhmf  f. 
Brown,  1  John  Gh.  217 ;  Blaker.  Einkk>  10  Terg.  218. 
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m**  power  to  supply  the  deficiency,  the  corporation  is  dissolved. 
Philips  As  in  the  case  in  Bolle,  (1  Boll.  Abr.  514, 1.,)  where  the 
WickhAm.  corporation  was  to  be  composed  of  a  certain  number  of 
brothers,  and  a  certain  number  of  sisters,  and  all  the  sisters 
were  dead,  and  it  was  admitted  that  all  grants  and  acts 
done  by  the  brothers  afterwards  were  void ;  for,  after  the 
sisters  were  dead,  it  was  not  a  perfect  corporation.  But 
the  case  which  is  immediately  afterwards  stated  by  Bolle, 
shows  that  if  the  brothers  had  possessed  the  power  to  ap- 
point other  sisters  in  the  place  of  those  who  were  dead,  the 
corporation  might  have  been  revived.  So,  Baron  Comyn 
says,  if  a  corporation  refuses  to  continue  the  election  of 
officers  till  all  die  who  could  make  an  election,  the  corpo- 
ration is  dissolved.  (4  Com.  Dig.  278,  tit.  Franchises,  Q.  4.) 
The  incapacity  to  receive  or  resuscitate  the  powers  of  a 
corporation  may  arise  from  three  causes ;  1st  The  absence 
of  the  necessary  officers  who  are  required  to  be  present, 
when  the  deficiency  is  supplied,  or  their  incapacity  or  neg- 
lect to  do  some  act  which  is  requisite  to  the  validity  of  the 
[*597]  *appointment ;  2d.  The  want  of  the  necessary  corporators 
who  are  required  to  unite  in  the  appointment ;  and  3d.  The 
want  of  the  proper  persons  from  whom  the  appointment  is 
to  be  made.  The  case  of  The  Corporation  of  Banbury,  be- 
fore referred  to,  appears  to  be  one  of  the  first  description. 
And  the  case  cited  from  Bolle,  and  that  put  by  Chief  Baron 
Comyn,  as  well  as  The  King  v.  Passmore,  (3  Term  Bep. 
199,)  and  The  Corporation  of  Maidstone,  and  The  Borough 
of  TeverUm,  referred  to  in  that  case,  all  appear  to  belong  to 
die  two  last  classes  of  cases.  The  statute  11  Gcfo.  1,  ck  4, 
(15  Stat,  at  Large,  178,)  has  provided  for  the  first  clasB  of 
cases ;  but  the  sixth  section  of  the  act  expressly  excludes 
the  second  class,  and  no  provision  is  made  for  cases  of  the 
third  class.  The  result  of  an  examination  of  all  the  cases 
on  this  subject  is  the  principle  so  ably  and  successfully  con- 
tended for  by  Serjeant  East,  in  The  King  v.  Passmorej  that 
if  the  corporators  have  the  power  in  themselves  to  supply 
the  deficiency  in  their  body,  their  rights  are  not  extin- 
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guished,  but  only  dormant    If  however  tnat  power  is       1829- 
gone,  and  they  cannot  act  until  the  deficiency  is  supplied,      Philips 
the  corporation  is  dissolved.    In  the  language  of  Lord    WLX^Mn 
Mansfield,  this  is  not  a  forfeiture  for  non-user,  but  is  a  con- 
sequence of  law.    "  The  corporation  is  dead,  and  not  barely 
asleep." 

Applying  these  principles  to  the  case  now  under  consid- 
eration, I  am  satisfied  the  powers  of  the  owners  or  propri- 
etors of  the  drowned  lands,  under  the  act  of  1807,  were 
not  extinguished  by  their  neglect  to  elect  commissioners  in 
1828,  whether  the  old  commissioners  held  over  or  other- 
wise. The  time  and  place  for  the  annual  meeting  of  the 
owners  or  proprietors  is  fixed  by  law.  No  act  is  required 
to  be  done  by  the  commissioners,  except  to  report  their 
proceedings  for  the  last  year  to  the  meeting;  and  if  there 
were  no  commissioners,  there  could  be  no  proceedings  to 
report  The  commissioners  are  not  even  required  to  pre- 
side at  the  meeting.  There  is  nothing  in  the  nature  of  the 
duties  to  be  performed  which  necessarily  requires  a  contin- 
ued succession  of  commissioners.  The  officers  of  towns 
aire  required  to  be  chosen  by  the  people  annually,  at  their 
several  town  meetings;  yet  *if  a  part  of  those  officers  [*698] 
should  die  before  the  expiration  of  the  year,  and  the  inhab- 
itants of  the  town  should,  from  any  cause,  neglect  to  hold 
their  annual  town  meeting,  it  would  not  prevent  them  from 
supplying  the  vacancy  at  their  next  anniversary  meeting 
for  that  purpose.  The  officers  thus  chosen  would  possess 
all  the  powers  of  their  predecessors,  in  the  same  manner  as 
if  there  had  been  an  uninterrupted  succession. 

It,  therefore,  becomes  necessary  to  examine  as  to  the 
regularity  of  the  election  in  1829.  The  first  question 
which  presents  itself  on  this  point  is  as  to  the  right  to  vote 
by  proxy.  This  point  does  not  necessarily  arise  in  the 
case,  because  from  the  bill  and  answer  it  appears  that  if  all 
the  proxies  had  been  admitted  the  defendants  would  have 
had  a  still  larger  majority  of  the  votes.  The  proxies  actu- 
ally held  by  them  were  94,  while  those  held  by  McGregor 
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1M9»  were  oply  26.  I  lay  out  of  question  the  82  votes,  which 
WtipB  the  latter  claimed  the  right  to  give  as  the  agent  of  his  un- 
cle, because  he  never  had  from  him  any  specific  power  to 
vote  on  the  property ;  and  what  is  conclusive  on  that  point, 
because  the  uncle  had  been  dead  for  several  months  before 
the  election,  although  the  feet  was  not  known  at  the  time; 
and  by  the  bill  it  appears  McGregor  had  no  authority 
wjiatever  from  the  heirs  or  devisees.  But  as  it  may  pre- 
vent ftiture  contest  on  this  point,  it  may  be  proper  to  ex- 
press an  opinion  thereon. 

The  right  of  voting  by  proxy  is  not  a  general  right,  and 
the  party  who  claims  it  must  show  a  special  authority  for 
that  purpose.  The  only  case  in  which  it  is  allowable,  at 
the  common  law,  is  by  the  peers  of  England,  and  that  is 
said  to  be  in  virtue  of  a  special  permission  of  the  king. 
And  it  is  possible  that  it  might  be  delegated  in  some  cases 
by  the  by-l^ws  of  a  corporation,  where  express  authority 
was  given  to  make  such  by-laws,  regulating  the  manner  of 
voting.  I  am  not  aware  of  any  other  case  in  which  the 
light  was  ever  claimed ;  and  the  express  power  which  is 
generally  given  to  the  stockholders  of  moneyed  and  other 
private  corporations  is  opposed  to  the  claims  in  this  case, 
where  there  is  no  express  or  implied  power  contained  1b 
the  act.  J%  therefore,  think  the  decision  of  the  inspectors 
correct,  in  rejecting  the  votes  offered  under  the  proxies. 
L*599]  *The  claim  of  McGregor  to  the  vote  on  the  2,000  wmm 

is  equally  untenable.  If  his  name  had  been  contained  on 
the  original  assessment  roll  aa  the  owner  of  this  tract,  it 
would  have  presented  a  different  question.  In  that  case 
the  roll  itself  would  have  been  the  evidence  of  his  right 
But  it  is  evident  the  legislature  intended  to  give  the  right 
of  voting  to  the  owners  of  the  lands  in  the  ordinary  accep- 
tation of  the  term ;  which  implies  an  ownership  in  fea 
from  the  latter  part  of  the  eighth  section  of  the  act,  it  is 
evident  the  legislature  intended  to.  use  the  terms  owner  and 
proprietor  in  the  same  sense.  The  owner  oar  proprietor  is 
there  authorized  to  give  one  vote  for  every  ten  acres  i 
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to  Mm  on  the  roU,  and  one  vote  for  every  twenty  *»es  he 
may  own  above  that  quantity,  Ao.  The  2,000  acres  in  nop 
question  were  originally  entered  on  the  roll  as  the  property  vu&m. 
of  an  individual,  in  fee.  From  him  it  has  since  been  con- 
veyed  to  the  uncle  of  MeGregor.  Whether  under  such 
circumstances,  if  particular  estates  were  carved  out  of  the 
property,  it  would  be  necessary  for  the  owners  of  the  several 
estates  to  unite  for  the  purpose  of  voting  thereon,  it  is  not 
necessary  now  to  decide ;  but  a  mere  tenant  for  years,  or 
one  who  has  taken  the  property  on  shares,  and  has  no  sub* 
stantial  interest  therein,  cannot  exercise  this  right  without 
the  concurrence  of  the  real  owner  of  the  property.  The 
assessments  are  not  a  personal  charge  upon  the  owners  or 
proprietors ;  and  if  not  paid  can  only  be  collected  by  a  sate 
of  the  land.  The  owner  of  the  inheritance  is  therefore  the 
person  who  is  principally  interested  in  the  election  of  com 
missioners,  as  the  expense  of  the  improvements  must  fall 
on  his  estate  in  the  premises. 

By  the  bill  it  appears  that  the  votes  which  were  in  the 
hat  before  it  was  taken  by  McGregor  were  restored  to  the 
inspectors,  without  addition  or  alteration.  And  by  the  an* 
swer  and  affidavits  on  the  part  ef  the  defendants,  it  appears 
that  they  had  a  majority  of  all  the  votes  including  those 
taken  by  McGregor.  Under  such  circumstances,  it  does 
not  lie  in  his  mouth  to  say  the  election  was  illegal  or 
irregularly  conducted.  If  he  could  not  set  up  the  irregu- 
larity, on  a  bill  filed  by  him  as  the  sole  complainant,  he 
cannot  do  it  by  uniting  with  others.  If  they  wished  to  take 
advantage  of  sueh  an  *irregularity,  they  should  have  filed  [*600] 
their  bill  and  made  him  a  party  defendant  And  in  such 
a  case  if  the  complainants  had  succeeded,  the  court  would 
have  punished  him  by  compelling  him  to  pay  the  costs 
which  had  been  incurred  in  consequence  of  his  misconduct 
But  there  was  no  irregularity  in  this  case  sufficient  to  avoid 
the  election.  The  statute  has  prescribed  no  form  to  be  ob- 
served, and  the  only  questions  are,  whether  all  who  had 
the  right  and  wished  to  vote  have  been  permitted  to  exer* 
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18M.  oifie  that  privilege,  and  whether  the  present  commissioners 
Philips  were  the  choice  of  a  majority  of  the  voters.  Of  this  there 
Wkkham.  can  **  no  doubt.  ^e  mo^e  <*£  conducting  the  election  by 
the  appointment  of  inspectors,  and  a  public  canvass  of  the 
votes  in  the  presence  of  the  electors,  as  heretofore  pursued, 
was  a  proper  mode  of  proceeding,  and  ought  not  to  be  de- 
parted from  without  cause.  If  a  different  course  had  been 
adopted  without  any  sufficient  reason,  and  there  had  been 
doubt  as  to  the  result  or  the  fairness  of  the  election,  the 
same  would  have  been  set  aside  by  the  proper  tribunal 

Although  the  inspectors  may  have  erred  in  not  com- 
mencing the  canvass  anew,  after  the  outrage  of  McGregor, 
so  that  the  election  would  be  void  if  the  number  of  votes 
previously  taken  had  not  been  ascertained,  yet  there  can 
be  no  suspicion  of  the  bona  fides  of  the  transaction  on  their 
part  And  the  fact  of  the  defendants'  election,  by  the  ma- 
jority of  the  voters,  being  now  ascertained,  there  can  be  no 
pretence  for  setting  aside  the  election.  As  many  of  the 
electors  had  left  the  court  house  before  the  outrage  was 
committed,  the  course  pursued,  as  it  resulted,  showed  more 
clearly  the  wishes  of  the  majority  than  could  have  appeared 
appeared  by  commencing  de  novo. 

A  proceeding  cferwwo  after  part  of  the  electors  had  voted, 
and  when  they  were  absent,  could  only  have  been  justified 
by  the  necessity  of  the  case. 

Having  arrived  at  the  conclusion  that  the  power  of  the 
commissioners  under  the  act  is  not  at  an  end,  by  the  neglect 
of  the  owners  and  proprietors  to  elect  in  1828,  and  that  the 
defendants  were  duly  elected  in  1829,  it  becomes  unneces- 
sary for  me  to  examine  the  question  as  to  the  right  of  this 
court  to  stay  the  proceedings  of  the  commissioners  if  they 
[•601]  *were  unduly  elected ;  or  as  to  the  propriety  of  granting  a 
preliminary  injunction  under  the  circumstances  stated  in 
the  bill. 

The  rule  to  show  cause  why  an  injunction  should  not 
issue  must  be  discharged  with  costs  to  be  paid  by  the  com* 
plainants. 
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In  the  Mats* 

In  the  Matter  of  Isaac  L.  Kip.  <*  Kip. 

Under  the  act  to  perpetuate  the  testimony  of  witnesses,  (1R.L  454,)  a  wit- 
ness to  bound  to  give  evidence  in  the  same  cases  and  to  the  same  extent 
that  he  would  be,  were  he  called  as  a  witness  upon  the  trial  of  the  causa 

The  act  does  not  authorize  the  examination  of  a  witness  who  could  not  be 
compelled  to  testify  upon  the  trial 

No  witness  is  bound  to  answer  a  question,  which  would  either  criminate  him- 
self; render  him  infamous,  or  subject  him  to  a  penalty  or  forfeiture. 

A  witness  who  is  neither  a  nominal  nor  real  party  to  the  suit,  is  not  excused 
from  giving  evidence,  although  his  testimony  might  be  used  against  him 
in  a  civil  suit;  unless  it  will  subject  him  to  some  loss  or  disadvantage  in 
the  nature  of  a  penalty  or  forfeiture. 

In  a  suit  by  or  against  a  corporation,  one  of  the  corporators  is  not  so  far  a 
party  to  the  suit  as  to  be  excused  from  testifying  against  the  corporation. 

The  answer  of  a  corporator  to  a  bill  of  discovery  cannot  be  read  in  evidence 
against  the  corporation. 

The  declarations  of  corporators,  although  officers  of  the  corporation,  are  not 
evidence  against  the  corporation. 

Corporators  who  have  no  personal  interest  in  the  controversy  are  competent 
witnesses  in  favor  of  the  corporation. 

On  the  19th  of  August,  1829,  an  order  of  this  court  wassept  ttk 
made  directing  a  habeas  corpus  to  be  issued  to  the  sheriff  of 
New  York  to  bring  up  the  body  of  Isaac  L.  Bap,  then  in 
his  custody,  under  an  order  of  commitment  made  by  Thorn* 
as  Bolton,  a  master  in  Chancery ;  which  writ  was  there- 
upon issued,  returnable  in  this  court  on  Tuesday  the  25th 
of  August,  at  the  capital  in  the  city  of  Albany.  By  the 
sheriff's  return,  the  report  of  Master  Bolton  and  other  affi- 
davits and  documents  produced  before  the  court,  it  ap- 
peared that  L.  L.  Van  Kleeck  made  oath  before  the  master 
that  an  action  of  ejectment  commenced  by  him  in  the  Su- 
preme Court  against  the  minister,  elders  and  deacons  of 
the  reformed  Protestant  Dutch  Church  in  the  city  of  New 
York  and  Cornelia  Strong,  and  another  action  against  the 
same  corporation  and  E.  and  S.  S.  *Kockwell1  affected  the  [#602] 
title  of  lands  lying  in  the  city  and  county  of  New  York; 
that  the  testimony  of  Isaac  L.  Kip  was  material  and  neces- 
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mi.  sary  in  the  prosecution  of  such  suits ;  and  he  applied  for 
In  fee  Matter  his  examination  before  the  master  pursuant  to  the  provi- 
*  **■  sions  of  the  act  to  perpetuate  the  testimony  of  witnesses,  (1 
Bey.  Laws,  454.)  The  master  made  an  order  for  the  ex- 
amination of  Kip,  and  assigned  a  time  and  place  for  that 
purpose,  of  which  due  notice  was  given  to  the  defendants 
in  the  ejectment  suits ;  and  the  witness  was  summoned  to 
attend  accordingly.  Kip  appeared  before  the  master,  but 
declined  testifying,  on  the  ground  that  he  was  the  treasurer 
and  one  of  the  corporators  of  the  Dutch  Church  in  the 
eity  of  New  York,  and  that  he  was  also  a  pew  holder  in 
two  churches  which  were  on  lands  the  title  whereof  de- 
pended upon  the  same  questions  which  arose  in  those 
causes*  These  facts  were  not  disputed  by  Tan  Kleeck's 
counsel,  who  still  insisted  upon  his  right  to  perpetuate  the 
testimony  of  the  witness  in  these  suits.  The  master  de- 
cided that  Kip  was  bound  to  testify,  notwithstanding  his 
objection;  and  on  hi*  refusal  to  be  sworo>  the  master 
issued  warrants  for  his  commitment  in  pursuance  of  the 
provisions  of  the  act 

J.  Drier  for  L.  Kip: — Kip,  as  a  corporator,  being  a  party 
in  interest  to  the  ejectment  suits,  and  being  directly  inter- 
ested in  their  event,  was  privileged  from  examination  be- 
fore the  master.  The  corporators  of  the  Dutch  Church  in 
New  York,  for  the  time  being,  are  as  much  parties  in  in- 
terest as  if  sued  in  their  private  names.  The  whole  doc- 
trine of  corporations  has  been  mistified  by  a  jargon  of  de- 
finitions. The  true  definition  of  a  corporation  is,  that  it  is 
an  association  of  natural  persons  for  certain  purposes.  If 
the  corporators  of  a  corporation  aggregate  die  or  cease  to 
exist,  the  corporation  is  dissolved.  Courts  have  a  right  to 
inquire  into  the  rights  and  character  of  the  private  indi- 
viduals c6mposing  a  corporation.  In  England  the  inhabi- 
tants of  a  parish  which  is  a  corporation  are  made  liable 
for  the  support  of  the  poor  and  the  repair  of  highways. 
The  judiciary  act  of  Congress  speaks  of  citizens  of  differen 
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states  being  parties  to  a  suit ;  and  no  statute  expressly  ****• 
gives  jurisdiction  to  the  federal  courts  over  *oorporations.  in  the 
And  it  was  contended,  in  the  suit  of  The  Bank  of  the  <*  mP" 
United  Sates  v.  Devaux,  (5  Cranch,  61,  92,)  that  a  corpora- 
tion was  not  a  citizen  of  a  state,  and  that,  therefore,  the 
court  had  no  jurisdiction  of  the  cause.  But  the  court  de- 
cided that  the  real  parties  to  the  suit  were  the  corporators, 
who  were  citizens,  and  that,  therefore,  the  court  had  juris^ 
diction.  In  the  suit  of  The  Washington  Ins.  Co.  of  the  city 
of  New  York  v.  Price,  (1  Hopk.  1,)  the  Chancellor  decided 
that  a  stockholder  of  that  corporation  was  a  party  to  the 
suit.  The  question  here  is  as  to  the  privilege  of  a  witness, 
and  not  his  competency.  A  member  of  a  corporation  was 
always  excused  from  testifying  against  the  corporation  if 
he  claimed  his  privilege.  Kip  has  a  personal  interest  in 
the  ejectment  suits.  In  the  suit  of  Mauran  v.  Larnty  (7 
Co  wen,  174,)  the  real  party,  though  not  named  in  the 
record,  was  allowed  his  privilege.  {People  v.  Irving  1 
Wendell,  20.)  In  King  v.  Inhabitants  of  Woburrn,  (10 
East's  Rep.  895,)  it  was  held  that  a  rateable  inhabitant, 
although  not  a  nominal  party  to  the  appeal,  was  entitled 
to  his  privilege  if  he  claimed  it  on  account  of  interest,  and 
that  he  could  not  be  compelled  to  give  evidence  for  the  ad- 
verse party.  In  the  charter  of  the  Dutch  Church,  there  is 
a  clause  authorizing  an  assessment  to  be  made  upon  the 
members  of  the  church  for  all  expenses  either  in  support 
of  the  minister  or  otherwise.  In  this  case  Kip  has  a  per- 
sonal interest  If  examined  he  may  be  subjected  to  a  civil 
suit.  This  is  an  attempt  at  a  discovery,  which  could  not 
be  obtained  by  a  bill  of  discovery.  Kip  is  an  officer  of  the 
corporation,  and  has  possession  of  the  title  deeds.  If  a 
bill  had  been  filed  against  the  officers  of  the  corporation, 
they  could  not  have  been  compelled  to  disclose  the  evi- 
dence here  sought  after. 

L.  H.  Pakner,  contra : — If  Kip  is  such  a  party  to  the 
ejectment  suits  as  to  render  his  declarations  admissible  evi- 
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1M9.  dence  against  the  corporation,  then  he  is  privileged  from 
In  the  Matter  examination  as  a  witness.  At  the  time  the  charter  of  this 
**  **■  church  was  granted,  there  were  religions  difficulties  in  the 
colony  of  New  York.  The  Church  of  England  had  been 
long  established ;  and  it  was  deemed  important  to  obtain  a 
[*604]  charter  for  the  *Dutch  Church  different  from  those  of  the 
Church  of  England.  The  declaration  in  the  charter  of  the 
former,  that  communicants  should  be  members  of  the  church, 
only  conferred  upon  them  the  immunities  and  privileges  of 
the  church,  analagous  to  those  enjoyed  by  the  citizens  of 
New  York  and  Albany  as  members  of  the  corporations  of 
those  cities.  The  provisions  in  the  charter  subjecting  the 
members  of  the  church  to  an  assessment  have  been  repealed. 
(1  R.  L.  67,  Greenleaf  's  ed.  ch.  9,  sect.  2  &  7.)  No  general 
rules  can  be  laid  down  as  to  the  competency  of  corporators 
as  witnesses  for  or  against  the  corporation.  Each  case  must 
be  governed  by  its  peculiar  circumstances.  Corporations 
are  divisible  into  two  general  classes:  1.  Public  and 
general  corporations,  such  as  colleges,  towns,  cities,  &c. ; 
2.  Private  corporations,  such  as  banking  companies,  &c.  In 
the  former  class  of  corporations,  the  officers  and  members 
have  no  personal  interest  in  the  funds  and  property  of  the 
corporation.  In  private  corporations  the  funds  and  prop- 
erty belong  to  the  stockholders.  The  members  of  public 
corporations  are  admissible  as  witnesses  for  or  against  the 
corporation ;  for  they  do  not  testify  for  or  against  them- 
selves as  individuals.  The  rule  appears  to  be,  that  where 
members  of  a  corporation  cannot  derive  any  private  advan- 
tage from  the  subject  matter  of  the  controversy,  which  con- 
cerns the  public  only,  they  are  admissible  as  witnesses. 
(2  Stark.  Ev.  part  4,  p.  427.)  The  decisions  upon  the  sub- 
ject of  admitting  corporators  as  witnesses  have  been  founded 
upon  the  distinction  between  public  and  private  corpora- 
tions ;  (Hope  Ins.  Cb.  of  Providence  v.  Boardman,  5  Cranch 
57.)  An  interest  to  exclude  a  witness  must  be  positive 
certain  and  direct.  Where  a  corporation  will  only  be 
direct  loser,  and  not  the  corporators,  the  interest  of  the  iat- 
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ter  is  too  remote  to  exclude  them  as  witnesses  for  or  against      182*- 
the  corporation ;  {Locke  v.  The  North  American  Ins.  Co.}  18  In  the  Matter 
Mass.  Rep.  61.)    In  private  corporations  the  members  are  ^ 

the  owners  of  the  corporate  property,  and  are  directly  in- 
terested in  the  event  of  a  suit  in  which  the  corporation  is 
a  party.  The  Dutch  Church  of  New  York  is  a  public  cor- 
poration, created  for  public  purposes,  and  the  corporators 
have  no  personal  *interest  in  its  corporate  property.  If  the  [*0O5] 
corporation  was  dissolved,  the  property  would  not  belong 
to  the  corporators;  (People  v.  Rankle,  8  John.  R.  868, 
Peak's  N.  P.  Cases,  158 ;  2  Star.  pt.  4,  p.  427,  tit.  Corpora 
Hon;  King  v.  Inhabitants  ofHardwick,  11  East,  578 ;  State 
of  Connecticut  v.  Bradish,  14  Mass.  R.  296;  12  John.  R. 
285 ;  Drummer  v.  Corporation  of  Chippenham,  14  Ves.  252; 
Falls  Y.Belknap,!  John.  R.  491;  Swift's  Ev.  57 ;  Waring 
v.  Catawba  Co.,  2  Bay's  Rep.  109 ;  Bex  v.  Prosser,  4  T.  R 
17  ;  King  v.  The  Inhabitants  of  Little  Lumley,  6  T.  R.  157 ; 
King  v.  Inhabitants  of  Woburn,  10  East's  Rep.  895  ;  King 
v.  Inhabitants  of  Whitley  Lower,  1  Maule  &  Selw.  686 ; 
Jackson  v.  Van  Duzen,  5  John.  R.  144 ;  Oilpin  v.  Vincent^ 
9  John.  219 ;  Meredith  v.  Oilpin,  6  Price,  146 ;  Jackson  v. 
Inhabitants  of  Netherthong,  2  Maule  &  Selw.  887,  8.)  In 
Ndson  v.  Thatcher,  (7  Mass.  Rep.  898,)  corporators  were  re- 
ceived as  witnesses  in  a  suit  between  the  heir  and  executor, 
although  the  corporation  was  made  the  residuary  legatee 
by  the  will  of  the  testator.  An  inhabitant  of  the  state  has 
been  decided  to  be  a  competent  witness  in  a  suit  where  the 
state  is  a  party ;  (State  of  Connecticut  v.  Bradish,  14  Mass. 
Rep.  296.)  A  member  of  a  corporation  may  sue  the  cor- 
poration ;  (  Waring  v.  Catawba  Co.,  2  Bay's  Rep.  109.)  In- 
habitants of  parishes  in  England  have  been  admitted  as 
witnesses  in  a  suit  concerning  land  in  which  the  parish  was 
interested;  (Meredith  v.  Oilpin,  6  Price,  146.)  And  a 
parishioner,  although  liable  to  be  rated,  if  not  actually 
rated,  is  a  competent  witness  for  or  against  his  parish ;  (Bex 
v.  Prosser,  4  T.  R.  17.)  In  the  present  case  Kip  is  not 
directly  interested  in  the  ejectment  suits.    His  release  would 
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m*>  not  be  of  any  avail.  His  interest  in  the  corporate  property 
2b  the  Hatter  will  not  descend  to  his  heirs.  It  cannot  be  assigned  to  any 
*  ^  other  communicant  He  cannot  defend  as  landlord.  He 
is  not  personally  liable  for  costs  or  mesne  profits ;  (First 
Parish  in  Brunswick  v.  Dunning,  7  Mass.  Rep.  446 ;  Nason 
y.  Thatcher^  7  id.  898 ;  People  v.  RunMe,  8  John.  R.  363 ; 
Oilpin  v.  Vincent,  9  John.  219.)  An  officer  in  a  corpora- 
tion can  be  compelled  to  testify  against  the  corporation. 
He  is  not  exempted  or  prohibited  from  testifying  by  the 
[*606]  policy  of  the  law.  This  exemption  and  'prohibition  ex- 
tends only  to  the  case  of  man  and  wife  and  attorney  and 
client.  (1  Starkie's  Ev.  pt.  1,  p.  103,  4,  sect.  76,  78 ;  2  id. 
pi  4,  p.  896,  899,  and  notes.)  An  attorney  may  be  com* 
pelled  to  testify  that  he  has  a  deed  in  possession,  entrusted 
to  him  by  his  client ;  {Brandt  v»  Klein,  17  John.  R.  836 ; 
Jackson  v.  McVey,  18  John.  330.) 

A.  Van  VechHsn^  in  reply : — The  minister,  elders  and  deft- 
cons  of  the  Dutch  Church  in  New  York  are  the  agents  of 
the  corporation.  The  charter  of  that  church  was  granted 
for  the  benefit  of  the  corporators,  who  are  the  persons  ben* 
eficially  interested.  Kip  is  substantially  a  party  to  the 
ejectment  suits*  although  not  so  eo  nomine.  But  the  cor- 
porate name  includes  him  by  legal  construction.  The  ob- 
ject of  the  statute  to  perpetuate  testimony  was  to  preserve 
evidence  which  might  be  lost  by  the  lapse  of  time.  The 
intention  of  the  act  was  not  to  allow  a  party  to  fish  for  tes- 
timony. He  ought  to  lay  his  finger  upon  the  point  to  be 
proved.  If  it  should  turn  out  to  be  a  fishing  examination, 
a  strict  hand  ought  to  be  held  over  it*  The  examination 
in  this  case  is  one  of  this  character.  A  church  is  a  corpo* 
ration  very  unlike  that  of  a  college.  Suppose,  as  is  fre- 
quently the  case,  property  is  given  to  the  members  of  a 
church,  who  are  afterwards  incorporated,  the  corporators 
will  most  clearly  have  a  personal  interest  in  the  corporate 
property.  The  provision  in  the  Revised  Statutes  author* 
iJning  the  admission  of  corporators  as  Witnesses  to  testify 
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against  the  interest  of  the  corporation,  proves  that  it  is  a  ***•• 
doubtful  question  whether  thej  can  now  be  received  asia  &e  Mtttv 
such  witnesses.  Kip  is  the  treasurer  of  the  church,  and  as  rf  **■ 
such  treasurer  has  the  custody  of  their  title  deeds.  Parol 
proof  could  not  upon  trial  be  given  of  their  contents,  unlesB 
notice  to  produce  them  had  been  served.  Here  Kip  was 
required  to  testify  in  relation  to  them  without  the  service 
of  any  such  notice ;  which  testimony  was  to  be  used  upon 
the  trial,  in  the  event  the  deeds  were  not  then  produced. 
It  is  not  true  that,  in  order  to  entitle  a  party  in  interest  to 
the  privilege  of  refusing  to  testify,  his  admissions  must  be 
evidence  against  the  opposite  party.  Co-tenants  may  gen- 
erally be  witnesses  for  each  other ;  but  if  *there  was  }a  s«n>  [*607] 
vivorship  of  interest  between  them,  they  would  be  privi- 
leged from  answering  questions  which  would  destroy  their 
title.  As  to  the  interest  of  Kip,  the  only  question  is,  is  it 
an  existing  interest,  and  not  whether  it  be  alienable  or  de* 
scendible.  But  the  interest  of  Kip  in  the  pewB  is  both 
alienable  and  descendible.  A  communicant  by  joining  ft 
church  subjects  himself  to  its  rules,  and  he  cannot  abandon 
the  church  without  its  consent  If  he  does,  he  is  an  undu* 
tiful  member,  and  becomes  obnoxious  to  its  reproaches* 
Charity  should  induce  the  belief  that  his  Christian  faith  does 
not  depend  upon  and  is  not  affected  by  his  temporal  interest. 

The  Chancellor: — By  the  act  under  which  these  pro* 
ceedings  were  instituted,  it  was  the  intention  of  the  legis- 
lature to  give  to  the  master  or  other  officer  power  to  take 
testimony  and  to  compel  the  witnesses  to  give  evidence  in  the 
same  cases  and  to  the  same  extent  that  the  court  would  be 
authorized  to  compel  the  witness  to  testify  on  the  trial  of 
the  cause,  [1]  It  does  not  authorize  the  examination  of  a 
witness  who  would  not  be  compelled  to  testify  on  the  trial 
The  witness  is  not  obliged  to  criminate  himself,  or  answer 
any  question  which  he  would  not  be  bound  to  answer  if 
examined  in  open  court.    The  provision  in  the  second  sec- 

[1]  2  R.  a  (4th  ed.)  647,  ft*.  60. 
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m»-  tion  of  the  act,  (1  Bev.  Laws,  455,)  that  the  officer  shall  in- 
In  the  Matter  elude  in  the  deposition  any  answer  or  declaration  of  the 
« J^P-  witness  which  shall  be  required  to  be  included  by  either 
party,  does  not  deprive  the  officer  of  all  discretion  in  de- 
ciding whether  the  witness  shall  be  compelled  to  answer 
the  question  proposed.  The  legislature  never  intended  to 
establish  an  inquisition,  by  which  witnesses  should  be  com- 
pelled to  criminate  themselves,  or  to  disclose  secrets  in 
which  the  parties  to  the  examination  had  no  interest  But 
as  it  is  impossible  for  the  officer  to  understand  the  precise 
bearing  the  testimony  will  have  on  the  cause,  it  is  made  his 
duty,  if  the  witness  consents  to  answer  the  question  pro- 
posed, to  insert  such  answer  in  the  deposition,  leaving  the 
relevancy  or  materiality  of  the  testimony  to  be  decided 
upon  by  the  court  before  whom  the  cause  is  tried.  If  the 
testimony  is  calculated  to  criminate  the  witness,  render  him 
infamous,  or  to  subject  him  to  a  penalty  or  forfeiture,  the 
[*608]  officer  has  no  right  to  compel  him  to  testify.p.]  So  *if  the 
master  is  satisfied  the  testimony  can  have  no  possible  bear- 
ing upon  the  questions  which  may  arise  in  the  cause,  he 
ought  not  to  compel  the  witness  to  answer,  especially  where 
a  reasonable  objection  is  urged  by  him.  The  officer  must 
necessarily  have  some  discretion  on  this  subject,  and  he 
may  require  the  party  on  whose  application  the  examina- 
tion is  made  to  explain  the  nature  of  the  litigation,  so  far 
as  to  enable  him  to  judge  whether  such  applicant  is  pro- 
ceeding in  good  faith  to  perpetuate  testimony  against  the 
adverse  party,  or  is,  under  that  pretence,  only  fishing  for 
testimony  to  be  used  against  the  witness,  or  for  other  pur- 
poses. On  this  subject  the  officer  must  be  permitted  to 
judge ;  and  he  is  not  compelled  to  commit  the  witness  for 
refusing  to  answer,  if  he  thinks  the  question  ought  not  to 
be  answered.  If  the  answer  to  a  question  cannot  injure  or 
prejudice  the  witness,  the  officer  should  require  and  com- 

[1]  See  Southard*.  Rexford,  6  Cow.  264,  269;  People  ▼.  JfeAar,  4  Wm> 
229,  260,  251 ;  United  States  v.  Burr,  1  Rob.  207,  8,  242  to  246 ;  see  also  1 
Cow.  &  Hill's  Notes  to  Phil  St.  736-746. 
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pel  him  to  testify,  unless  he  is  satisfied  the  evidence  could       iMft 
not  have  any  possible  bearing  upon  the  subject  in  oontro-  in  the  Matter 
versy.  of  Kip. 

By  the  charter  of  the  Dutch  Church  in  New  York, 
granted  in  1696,  and  confirmed  by  the  act  of  the  17th  of 
March,  1784,  (1  Qreenl.  ed.  of  laws,  67,)  the  minister,  el* 
ders  and  deacons,  and  all  other  communicants  of  that 
church,  and  their  successors,  are  corporators,  under  the 
name  or  style  of  "  The  Minister,  Elders  and  Deacons  of  the 
Reformed  Protestant  Dutch  Church  in  the  city  of  New 
York."  The  witness  is  a  corporator  and  also  an  officer  of 
-the  corporation.  Although  he  may  not  have  any  personal 
interest  in  the  suits  now  commenced,  he  has  an  interest  in 
the  question  to  which  it  is  proposed  to  examine  him  before 
the  master;  as  the  title  to  the  churches  in  which  he  is  a 
pew  owner,  depends  on  the  same  question  substantially  as 
that  which  arises  in  the  present  suits.  The  questions  to  be 
decided  in  this  case  are : 

1st  Is  a  witness  compelled  to  testify  to  matters  relevant 
to  the  issue,  in  a  cause  to  which  he  is  not  a  party,  when  his 
answers  will  subject  him  to  a  civil  suit ;  or  may  be  used 
against  him  in  a  suit  in  which  he  is  interested? 

2d.  Is  a  member  of  a  corporation  aggregate  so  far  a  party 
to  a  suit  brought  by  or  against  the  corporation  as  to  excuse 
*the  corporator  from  giving  testimony  in  &vor  of  the  ad-         [*609] 
verse  party  f 

Both  of  these  questions  have  been  frequently  agitated  in 
the  courts  of  this  country  and  of  England,  and  the  decisions 
in  relation  thereto  have  not  been  uniform.  Another  ques- 
tion has  often  been  raised,  as  to  how  far,  and  in  what  cases, 
corporators  may  be  witnesses  in  behalf  of  the  corporation ; 
but  that  question  does  not  arise  here. 

It  was  once  doubted  in  England  whether  a  witness  could 
be  compelled  to  answer  any  question  where  the  answer 
might  subject  him  to  a  civil  suit,  or  charge  him  with  a 
debt  Two  niti  prius  decisions  of  Lord  Kenyon,  and  a 
dictum  of  Chief  Justice  Pratt  are  referred  to  by  Peake,  to 
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18*&  show  that  a  witness  is  not  bound  to  answer  under  such  cir* 
In  the  Matter  cumstances.  (Peake's  Ev.  184.)  By  referring  to  Peake's 
p*  note  of  the  case  of  Bain  v.  Hargrove,  it  will  be  seen  that  the 
question  put  to  the  witness  was  not  relevant  to  the  cause 
then  on  trial,  and  was  only  intended  to  ascertain  whether 
the  witnesses  did  not  owe  money  to  the  plaintiff.  Lord 
Kenyon  said  he  would  not  compel  the  witness  to  answer 
any  question  which  might  tend  to  charge  himself  with  the 
debt.[l]  And  in  Raines  v.  Towgood,  also  referred  to  by 
Peake,  the  witness  was  excused  from  answering  the  ques- 
tion, as  his  answer  might  subject  him  to  a  penalty  of  5002. 
under  the  act  to  prevent  stock  jobbing.  In  the  case  before 
Chief  Justice  Pratt,  (1  Strange,  406,)  the  witness  was  com- 
pelled to  answer,  although  it  went  against  his  interest;  but 
the  chief  justice  intimated  that  he  would  not  have  compelled 
an  answer  under  other  circumstances.  And  in  Title  v. 
Qrevett,  (2  Lord  Raymond,  1008,)  Holt,  Chief  Justice,  said  a 
man  who  had  conveyed  land  might  be  a  witness  to  prove 
he  had  no  title,  for  he  testified  against  himself,  but  he  was 
not  compelled  to  testify.  The  loose  dicta  in  the  two  last 
cases,  and  those  two  nisi  prius  decisions  of  Lord  Kenyon, 
are  all  the  authorities  relied  on  by  Peake,  to  support  this 
position ;  and  it  is  remarkable  that  the  case  of  Bain  v.  Hcur- 
grave,  the  only  one  in  which  the  question  is  said  to  have 
been  raised,  is  contradicted  on  the  authority  of  Lord  Chan- 
cellor Erskine,  (1  Hall's  Law,  I.  230.)  He  says  that  for  27 
years  he  had  not  been  prevented  from  attending  the  courts 
[*610]  by  *any  indisposition  or  bodily  infirmity,  and  during  all 
that  time  he  never  knew  the  objection  taken  that  the  an- 
swer to  an  interrogatory  would  render  the  witness  respon- 
sible in  a  civil  suit;  that  he  was  counsel  in  the  cause  stated 
in  Peake's  note,  but  had  no  recollection  that  any  such  de- 
cision was  made.  In  1806,  this  question  came  before  the 
House  of  Lords  in  consequence  of  the  proceedings  in  Lord 

p.]  In  New  York  a  witness  cannot  refuse  to  answer  any  question  on  the 
ground  that  it  wiU  subject  him  to  a  civil  suit  2  R.  8.  (4th  «L)  662,  sec.  101, 
Cook  v.  Spalding,  1  HilL  588. 
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Melvill's  case,  and  the  opinion  of  the  twelve  judges  was  ***9. 
required  thereon.  Their  opinions  are  briefly  alluded  to  in  ins  the  Hatter 
a  note  to  the  last  London  edition  of  Phillips'  Evidence,  *  ^ 
(1  Phil.  Ev.  ed.  of  1829,  p.  272,  n.)  Four  judges  were  of 
opinion  that  the  witness  was  not  bound  to  answer.  The 
other  eight  judges  were  of  the  contrary  opinion ;  and  in 
which  they  were  supported  by  Lord  Eldon  and  Lord  Chan- 
cellor Erskine.  I  think  these  opinions,  supported  as  they 
are  by  that  of  Lord  Mansfield,  are  conclusive  to  show  that 
in  England  a  witness,  who  is  neither  nominally  or  substan- 
tially a  party  to  the  suit,  is  bound  to  answer  any  question 
pertinent  to  the  issue,  where  his  answer  will  not  criminate 
himself  or  subject  him  to  a  penalty,  or  to  some  loss  or  in- 
jury which  is  in  the  nature  of  a  penalty  or  forfeiture.  (See 
1  Hall's  Law,  I.  228,)  In  consequence  of  the  difference  of 
opinion  among  the  English  judges,  an  act  was  passed  de- 
claring the  law  to  be  in  accordance  with  the  opinion  of  the 
eight  judges  and  of  the  Lord  Chancellor  and  Lord  Eldon* 
(Statutes  at  Large,  May,  1806.) 

The  same  question  has  frequently  been  agitated  in  this 
country,  and  the  decisions  in  the  different  states  have  not 
been  uniform.  In  most  of  the  states  where  the  question 
has  been  raised,  the  witness  has  been  compelled  to  testify. 
In  Connecticut  it  has  been  decided  that  the  witness  was 
not  compellable  to  testify  against  his  own  interest  (2  Boot's 
Rep.  406,  528 ;  8  Conn.  Rep.  628 ;  Kirby's  Rep.  208.)  A 
similar  decision  was  made  in  the  state  of  Tennessee,  {Cook 
v.  Corn,  1  Overton's  Rep.  840.)  In  Pennsylvania,  Mary- 
land, Kentucky  and  Louisiana,  it  is  settled  that  a  witness  is 
bound  to  answer  a  question  pertinent  to  the  issue,  although 
such  answer  may  subject  him  to  a  civil  suit  (Baird  v. 
Cochran,  4  Serg.  k  Rawle,  897 ;  Taney  v.  Kemp,^  Harris 
k  John.  848 ;  Gorham  v.  Carrol,  8  Little's  Rep.  221 ;  The 
Planter's  *Bank  v.  George,  6  Martin's  Rep.  670.)  Der-  t  611J 
bigney,  J.,  who  delivered  the  opinion  of  the  court  in  the 
last  case,  says  their  decision  is  not  founded  on  the  ancient 
law  of  Louisiana  on  that  subject,  which  was  abrogated  by 
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1M*-  the  establishment  of  a  free  government,  instead  of  the  dea- 
ls the  Matter  potism  by  which  the  country  had  previously  been  governed. 
"  **  But  he  founds  the  decisions  of  the  court  upon  the  principles 
recognized  in  those  countries  where  liberty  directs  the  ad- 
ministration of  justice ;  and  he  refers  to  the  opinions  of  the 
English  judges  and  Chancellor  on  Lord  Melvill's  witness 
and  indemnity  bill.  In  the  case  of  The  Executor  of  Haw* 
kins  v.  Sumpter,  (4  Dessaus.  Sep.  103,  446,)  the  Court  of 
Chancery  of  South  Carolina  compelled  a  witness,  on  a  sub* 
poena  duces  tecum,  to  produce  books  in  his  possession,  al- 
though he  alleged  that  their  production  would  enable  par- 
ties to  recover  against  him,  as  the  bail  for  a  deceased 
sheriff,  whose  estate  was  insolvent ;  and  this  decision  was 
affirmed  on  appeal.  In  AppleUm  v.  Boyd,  (7  Mass.  Rep. 
131,)  the  Supreme  Court  of  Massachusetts  refused  to  com- 
pel a  witness  who  was  jointly  interested  in  the  event  of  the 
suit,  as  the  partner  of  the  plaintiff,  to  give  testimony 
against  his  interest.  But  on  examination  of  that  case,  it 
will  be  found  perfectly  consistent  with  the  opinion  of  the 
majority  of  the  judges  in  Lord  Melvill's  case ;  for  the  ob- 
ject of  the  defendant  was  to  establish  the  defence  of  usury ; 
which  was  in  the  nature  of  a  penalty  or  forfeiture.  The 
case  of  ifauran  v.  Lamb,  in  the  Supreme  Court  of  this 
state,  (7  Cowen's  Bep.  174,)  was  a  similar  attempt  by  the 
defendant,  to  establish  a  defence  of  usury  by  the  testimony 
of  the  real  plaintiff  in  the  suit ;  where  the  action  was  nomi- 
nally in  the  name  of  another  person,  but  for  her  sole  bene- 
fit On  no  principle  therefore  could  she  be  compelled  to 
testify  to  facte  which  would  subject  her  to  a  forfeiture  and 
defeat  her  action.  The  question  now  under  discussion  was 
not  intended  to  be  decided  in  that  case. 

Upon  a  full  examination  of  all  the  authorities  on  this  sub- 
ject to  which  I  have  been  referred,  or  which  I  have  been 
able  to  obtain  by  my  own  researches,  I  have  arrived  at  the 
conclusion,  that  a  witness,  who  is  neither  nominally  nor 
substantially  a  party  to  the  suit,  is  not  exempted  from  giv- 
[*612]         ing  evidence,  "although  that  evidence  may  be  used  against 
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him  in  a  civil  suit,  unless  the  disclosure  will  subject  him  to       1M8- 
some  loss  or  disadvantage  in  the  nature  of  a  penalty  or  for-  in  the  Mmm 
feiture.    If  the  parly  to  whom  the  witness  makes  himself      °*  *** 
responsible  by  his  testimony  could,  by  a  bill  of  discovery, 
obtain  the  same  disclosure  to  be  used  directly  against  the 
witness  himself,  it  would  be  unjust  to  deprive  such  party 
of  the  benefit  of  the  testimony  against  a  third  person.    In  V 

such  a  case  the  answer  of  the  witness  to  a  bill  of  discovery 
could  not  be  read  in  evidence  in  a  suit  against  the  third 
person ;  and  the  only  way  to  obtain  the  testimony  is  to  ex- 
amine the  interested  person  as  a  witness. 

The  conclusion  at  which  I  have  arrived  on  the  first 
point,  renders  it  necessary  to  examine  the  question  whether 
Kip  is  so  far  a  party  to  the  suits  as  to  excuse  him  fromtefr 
tifying.  In  other  words,  could  his  answer  to  a  bill  of  dis- 
covery be  read  in  evidence  against  the  corporation  of  which 
he  is  a  member  ?  The  case  of  The  King  v.  The  Inhabit 
tank  of  Woburr^  (10  East's  Rep.  895,)  is  relied  upon  to  show 
that  corporators  are  the  real  parties  to  the  suit,  and  are  ex* 
cused  from  giving  testimony  against  the  corporation.  That 
was  not  a  proceeding  against  a  corporation,  and  the  witness 
was  not  excused  on  the  ground  that  he  was  a  corporator. 
It  was  a  proceeding  under  the  English  poor  laws,  where 
the  appeal  is  carried  on  by  the  inhabitants  of  the  parish  in 
the  names  of  their  officers.  The  costs  of  the  suit,  and  other 
expenses  of  the  pauper,  are  charged  upon  the  inhabitants, 
actually  rated  in  proportion  to  their  property.  They  are 
the  real  parties,  and  the  expense  falls  directly  upon  them* 
In  that  case,  Le  Blanc,  Justice,  says,  "If  the  sessions  had 
been  aware,  at  the  time,  of  the  extent  of  the  question,  there 
would  have  been  no  difficulty ;  for  if  the  witness  was  re* 
jected  on  the  ground  of  his  being  a  party  to  the  suit,  his 
declaration  of  any  facts  touching  the  matter  in  issue  would 
necessarily  have  been  evidence  against  him."  And  in  the 
case  of  The  King  v.  The  Inhabitants  of  Hdrdwick,  (11  East, 
578,)  the  same  court  decided  that  the  rated  inhabitants 
were  the  real  parties  to  the  appeal,  and  that  the  declaration 
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1829.       of  a  rated  inhabitant  of  one  pariah  might  be  given  in  evi- 
In  the  Hatter  dence  in  fevor  of  the  adverse  parish.    *These  cases  do  not, 
rfKiP-      therefore,  depend  upon  the  principles  applicable  to  incor- 
porations, as  the  declarations  of  corporators,  even  officers 
of  a  corporation,  are  not  evidence.    (Hartford  Banky.  Hart, 
8  Day's  Sep.  491 ;  MagiU  v.  Kavffman,  4  Serg.  &  Rawle, 
9  817.)    In  the  Bank  of  the    United  States  v.  Deveaux,  (5 

Cranch,  61,)  the  Supreme  Court  of  the  United  States  de- 
cided that  the  corporators,  and  not  the  corporation,  were  to 
be  considered  the  parties,  in  determining  the  question  of 
jurisdiction ;  and  that  an  averment  that  the  complainants 
were  citizens  of  Pennsylvania,  was  an  allegation  that  all  the 
stockholders  of  the  bank  were  citizens  of  that  state.  But 
in  the  case  of  The  Bank  oftheUnited  States  v.  The  Planters1 
Bank  of  Georgia,  (9  Wheaton,  904,)  they  decided  that  the 
corporation  could  be  sued  in  the  United  States'  courts,  al- 
though a  sovereign  state,  which  could  not  be  sued,  was  one 
of  the  corporators.  These  cases  depended  upon  the  con- 
struction of  the  constitution  and  laws  of  the  United  States, 
in  relation  to  the  jurisdiction  of  the  federal  courts.  Even 
on  that  question  the  judges  were  not  unanimous ;  but  they 
exemplify  the  principle,  that  in  a  case  of  doubt  a  good  j  udge 
always  decides  in  fevor  of  his  own  jurisdiction.  Neither  of 
these  decisions  had  any  reference  to  the  question  whether 
the  corporators  were  to  be  considered  parties  to  the  record 
so  far  as  to  prevent  their  being  witnesses.  I  believe  it  is 
now  the  practice  of  all  courts  to  admit  corporators  to  testify 
in  behalf  of  the  corporation  where  they  have  no  personal 
interest  in  the  controversy;  and  against  the  corporation 
where  the  witness  does  not  object.  But  they  are  excluded 
from  testifying  where  they  have  a  direct  personal  interest 
in  fevor  of  the  party  calling  them,  in  virtue  of  the  corpora- 
tion or  otherwise.  The  freemen  of  our  cities  are  corpora- 
tors, and  have  an  indirect  interest  in  almost  every  suit 
brought  by  the  corporation.  But  they  are  admitted  as 
competent  witnesses,  and  are  even  permitted  by  statute  to 
serve  as  jurors,  which  certainly  could  not  be  allowed  if 
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they  were  considered  parties  to  the  suit;  as  it  is  a  universal       1829. 
rule  of  natural  law  that  no  man  shall  be  a  judge  in  his  own  in  the  Matter 
case;  and  jurors  are  judges  of  the  facts.    In  the  case  under      ofEp* 
consideration,  it  is  even  doubtful  whether  the  members  of 
the  Dutch  Church  *have  such  a  direct  interest  in  this  con-        [*614] 
troversy  as  to  render  them  incompetent  witnesses  for  the 
corporation.    The  only  case  which  I  have  been  able  to  find  j£ 

in  which  the  precise  question  now  presented  has  been  de- 
cided, is  The  City  Bank  of  Baltimore  v.  Bateman,  (7  Har. 
&  John.  104.)  In  that  case  the  Court  of  Appeals  in  Mary- 
land decided  that  the  president  of  a  moneyed  corporation, 
who  was  a  stockholder  therein,  might  be  called  as  a  wit- 
ness for  the  adverse  party,  and  compelled  to  testify  against 
his  interest  An  express  provision  to  that  effect  is  made  in 
the  late  revision  of  the  laws  in  this  state,  (2  Bev.  Stat  406, 
407.)  The  note  to  this  provision,  in  the  report  of  the  re- 
visors  is,  that  it  is  intended  as  declaratory  of  the  rule  be- 
lieved to  exist,  but  sometimes  questioned.  (Revisers'  Rep. 
pt  3,  ch.  7,  tit  8,  sect  96.)  The  notes  of  the  revisors  are 
not  considered  as  authorities  settling  what  the  law  pre- 
viously was ;  but  they  may  properly  be  referred  to  for  the 
purpose  of  showing  that  a  particular  section  was  not  intro- 
duced by  them  into  the  statutes  as  containing  a  new 
principle. 

It  was  suggested  by  the  counsel  for  the  corporation  that 
the  evidence  sought  from  this  witness  might  be  obtained  by 
a  bill  of  discovery ;  but  if  I  am  correct  in  supposing  the  de- 
claration of  the  corporator  would  not  be  evidence  against 
the  corporation,  I  apprehend  his  answer  to  such  a  bill  could 
not  be  read  in  evidence  against  them.  (Vermilyea  v.  The 
Fulton  Bank,  1  Paige's  Rep.  87.) 

I  think  the  witness  was  not  so  far  a  party  to  the  suits  in 
this  case  as  to  excuse  him  from  testifying.  The  master  was 
therefore  right  in  requiring  him  to  testify  notwithstanding 
his  objection.  He  was  legally  and  properly  committed  for 
refusing  to  be  sworn  and  give  evidence  in  relation  to  the 
subject  matter  of  those  suits ;  and  he  must  be  remanded  to 
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***&  the  custody  of  the  sheriff  on  the  warrants  of  commitment, 

Stiiweil  until  he  submits  to  be  sworn  and  give  evidence  to  be  used 

VaaEppe.  inthosesuits. 


|^15]  *Stilwbll  and  Bush  v.  Van  Epps  and  Van  Epps. 

While  the  plaintiff  has  the  body  of  the  defendant  in  execution  on  a  oo.  *&,  fafe 
right  to  prooeed  against  the  property  of  the  latter  is  suspended.  He  can- 
not  therefore!  as  long  as  the  defendant  is  so  in  custody,  file  a  bill  in  Chan- 
cery to  reach  his  equitable  estate. 

An  assignment  by  a  debtor  under  the  insolvent  act  transfers  all  his  estate  to 
the  assignee,  for  the  benefit  of  his  creditors  generally;  and  a  Judgment 
creditor  can  gain  no  preference  in  relation  to  such  property,  by  a  hill  gg£» 
•eqpiently  filed  in  this  court. 

October  6th  The  bill  in  this  cause  was  filed  by  judgment  creditors 
of  H.  V.  D.  Van  Epps,  one  of  the  defendants,  after  their 
JL/a.  against  him  had  been  returned  unsatisfied,  for  the 
purpose  of  reaching  a  fund  in  court  alleged  to  have  been 
fraudulently  assigned  by  him  to  the  other  defendant  The 
defendant  H.  V.  D.  Van  Epps  put  in  a  plea  setting  forth 
the  fact  that,  previous  to  the  filing  of  the  bill,  the  com- 
plainants had  caused  him  to  be  arrested  on  a  ecu  sa.,  on 
which  he  still  remained  in  custody.  The  cause  was  brought 
to  a  hearing  on  the  plea.  The  complainants  also  presented 
a  petition  setting  forth  that  since  the  plea  was  put  in,  H. 
V.  D.  Van  Epps  had  been  discharged  from  custody  under 
the  non-imprisonment  act,  and  had  assigned  all  his  property 
to  Evert  Van  Epps  under  the  act,  but  that  the  ftmd  in 
court  was  not  embraced  in  his  inventory.  They,  therefore, 
asked  leave  to  file  a  supplemental  bill  setting  forth  these 
facte,  and  to  make  the  assignee  a  party. 

J.  King  for  the  complainants. 

J.  N.  Cushman  for  the  defendants. 
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The  Chancellor: — He  complainants  having  taken       **». 
the  body  of  their  debtor  in  execution,  could  not  proceed       Wood 
against  his  property  at  law  while  he  remained  in  custody.  gTrT1^Trrif 
{Horn  v:  Horn,  Ambl.  R.  79 ;  Jackson  v.  Benedict,  13  John.       Bite. 
B.  5S2.)    The  bill  filed  in  this  court  to  reach  the  equitable 
assets  of  the  debtor  is  merely  in  aid  of  the  legal  remedy, 
and  that  remedy  being  at  an  end,  or  at  least  suspended,  by 
the  voluntary  act  *of  the  complainants  at  the  time  they         [*610] 
filed  their  bill,  this  suit  cannot  be  sustained.    The  plea 
must,  therefore,  be  allowed. 

A  supplemental  bill  will  not  aid  the  complainants,  be- 
cause  they  commenced  this  suit  when  they  were  not  enti- 
tled to  any  kind  of  equitable  relief;  and  the  subsequent 
assignment  under  the  insolvent  act  has  transferred  all  the 
interest  of  their  debtor  to  the  assignee  for  the  benefit  of  the 
creditors  generally.[l]  (Oomdler  v.  Pettit,  1  Paige's  Rep. 
168.)  The  application  for  leave  to  file  a  supplemental  bill 
is  denied  with  costs. 

[1]  See  2  R.  8.  (4th  ed.)  203,  sec.  33;  Bailey  v.  Burton,  8  Wen.  348. 
Property  fraudulently  conveyed  by  an  insolvent  debtor  prior  to  his  discharge, 
pases  to  the  assignees,  although  not  mentioned  in  the  inventory.  Ward  T, 
VtmBokkete*,  2  Paige,  289;  Ro$ebo*m v.  JftaW,  2  Desio,  «L 


Wood  jjstd  Wife  v.  The  Executors  of  Bxkeb. 

Where  a  legacy  to  a  daughter  was  payable  on  her  marriage  or  when  she  be- 
came of  age,  and  she  married  before  arriving  at  rail  age,  in  a  suit  brought 
by  her  and  her  husband  for  the  legacy,  after  the  lapse  of  six  years  it  was 
held  that  the  statute  of  limitations  did  not  run  against  her,  she  coming 
within  the  exception  in  the  statute  in  ftwor  otfimm  oooert 

Where  the  statute  of  limitations  is  a  good  defence  to  only  a  part  of  the  com- 
plainants' demand,  if  pleaded  as  a  bar  to  tho  whole,  the  plea  will  be  bar. 

'    The  intestate,  G.  Biker,  was  the  testamentary  guaTdian  October  eth. 
of  the  complainant,  Phebe  Ann  Wood,  and  the  surviving 
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1829.       executor  of  her  father's  will.    Her  share  of  the  estate  was 
Wood      to  be  paid  when  she  became  of  age,  or  was  married.    Pre- 
■faoZiontf  vious  to  her  marriage,  the  guardian  received  $500  in  satis- 
Bflcer.       faction  for  an  assault  committed  upon  her.    She  married 
Wood  in  1819,  and  became  of  age  in  July,  1821.    Biker 
died  in  September,  1827,  and  in  1829,  the  bill  in  this  case 
was  filed  against  his  executors  for  an  account  and  payment 
of  Mrs.  Wood's  share  of  the  estate,  and  of  the  money  re- 
ceived upon  the  compromise  for  the  assault  and  battery. 
The  executors  put  in  a  plea  of  the  statute  of  limitations. 

L.  Jenkins  for  complainants. 

P.  A.  Jay  for  defendants. 

[•617]  *The  Chancellor  :— The  right  of  Mrs.  Wood  to  a  share 

of  her  father's  estate  did  not  accrue  till  after  her  marriage, 
which  brings  this  case  within  the  exception  contained  in 
the  statute  in  favor  of  femes  covert.  It  does  not  appear  when 
the  $600  which  was  received  by  Biker  as  guardian,  was 
paid  to  him.  As  to  that,  he  was  bound  to  account  when 
she  became  of  age.  The  statute  would  not  commence  run- 
ning until  the  expiration  of  his  trust,  even  if  it  can  be  con- 
sidered a  bar  in  any  case  of  a  direct  trust  If  the  statute 
of  limitations  was  a  good  defence  to  one  part  of  the  com- 
plainant's demand,  it  is  not  properly  pleaded  as  a  bar  to  the 
whole.  As  Mrs.  Wood  was  both  an  infant  and  feme  covert, 
and  the  latter  disability  still  continues,  the  plea  is  bad  in 
substance. 

It  must  be  overruled  with  costs;  and  the  defendants 
must  answer  the  bill  and  pay  the  costs  within  twenty  days 
after  service  of  a  copy  of  this  decree. 
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1839. 


Brockway 

Brockway  impleaded  with  Berry,  appellant  v.  vreik, 

Wells,  respondent. 

An  assignment  of  a  land  contract  for  the  security  of  a  debt  due  the  assignee 
upon  the  condition,  that  if  the  debt  was  paid  at  the  time  stipulated,  the  as- 
signee should  re-assign  the  contract,  is,  in  equity,  a  mortgage,  and  the  as- 
signor has  a  right  of  redemption. 

As  a  general  rule,  a  mortgagor  pays  costs  to  the  defendant,  on  a  bill  to  re- 
deem, although  he  is  successful ;  but  if  the  defendant  has  been  guilty  of 
improper  conduct,  he  will  be  deprived  of  costs,  and  in  some  cases  will  be 
compelled  to  pay  costs. 

If  a  mortgagor,  who  is  entitled  to  redeem,  applies  before  filing  his  bill  to  the 
mortgagee  for  that  purpose,  and  the  latter  refuses  to  allow  him  to  redeem, 
the  mortgagee  will  not  only  be  deprived  of  costs,  but  may  be  compelled 
to  pay  costs  to  the  complainant 

This  was  an  appeal  from  the  decree  of  the  equity  court  October  6tk. 
of  the  eighth  circuit  Wells,  assigned  to  Brockway  a  land 
contract,  to  secure  the  payment  of  $97  98.  The  assign- 
ment contained  a  condition  that  if  Wells  paid  Brockway 
$25  on  the  first  of  February,  1821  and  $72  98  on  the  21st 
of  November  thereafter,  the  latter  should  re-assign  the  con- 
tract to  *  Wells,  otherwise  not  A  part  of  the  amount  was  [*618J 
paid  within  the  specified  time,  but  a  part  thereof  remained 
unpaid.  After  various  ineffectual  negotiations  and  attempts 
to  obtain  payment  of  the  amount  due,  Brockway  sold  the 
account  to  Berry,  who  afterwards  took  out  a  new  contract 
in  his  own  name  from  the  Holland  Land  Company.  Wells 
then  filed  his  bill  in  this  cause  against  Brockway  and  Berry, 
praying  a  redemption,  and  for  general  relief.  The  defend- 
ants having  put  in  their  answers,  and  replications  having 
been  filed  to  the  same,  many  witnesses  were  examined  as  to 
the  value  of  the  premises,  and  the  various  dealings  and 
negotiations  between  the  parties.  The  cause  was  heard  on 
pleadings  and  proofs,  and  the  circuit  judge  decreed  a  dis- 
missal of  the  bill  against  the  defendant  Berry,  without 
costs :  and  that  Brockway  should  pay  to  the  complainant 
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1839.       $160,  for  the  proceeds  of  the  sale  of  the  premises,  over  and 
Brockw^f"  above  the  balance  due  from  the  complainant  to  him  of  the 
original  debt    He  also  decreed  costs  against  the  defendant 
Brockway.    From  that  decree  the  latter  appealed  to  this 
court. 


W<0k 


F.  M.  Eaighi  for  the  appellant 
P.  L.  Tracy  for  the  respondent 

The  Chancellor  : — The  assignment  of  the  land  con- 
tract in  this  case  was  given  for  the  security  of  a  debt  and 
was  therefore  a  mortgage.  There  does  not  appear  to  have 
been  any  agreement  to  receive  it  in  full  satisfaction  of  the 
debt  at  any  time ;  and  there  can  be  no  doubt  of  the  right 
of  the  complainant  to  redeem.  The  assignment  by  way  of 
mortgage  in  this  case  being  of  an  interest  in  real  estate, 
must  be  governed  by  the  rules  which  are  applicable  to  a 
mortgage  of  the  legal  estate.  It  is  a  mortgage  of  an  equit- 
able interest  in  the  land  mentioned  in  the  contract  This 
court  has  jurisdiction  in  such  a  case  to  decree  a  redemption. 
Although  there  was  probably  in  this  case  sufficient  to  put 
the  other  defendant  on  inquiry,  if  he  did  not  actually  know 
that  this  assignment  was  nothing  but  a  mortgage,  so  as  to 
authorize  the  complainant  to  claim  a  redemption  against 
him,  the  circuit  judge  has  thought  otherwise  and  considered 
[♦019]  him  a  bona  fide  purchaser  *  without  notice.  There  is  no 
appeal  from  that  part  of  the  decree,  and  it  cannot  therefore 
be  reviewed  here.  In  such  cases  the  equity  of  redemption 
instead  of  remaining  an  incumbrance  on  the  land  in  the 
hands  of  the  bona  fids  purchaser,  attaches  upon  the  money 
received  by  the  mortgagee  on  the  sale ;  (  Wktitick  v.  Kane^ 
1  Paige's  Hep.  202.)  The  decree  in  this  case  was  there- 
fore right  in  directing  the  payment  of  the  balance  received 
by  the  mortgagee  on  the  sale  of  the  land,  over  and  above 
his  debt,  if  the  land  could  not  be  redeemed 

But  the  appellant  contends  that  the  equity  court  has  erred 
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in  awarding  costs  against  him  on  his  bill  for  a  redemption  1**9. 
of  the  mortgage.  As  a  general  rule  the  complainant  pays  Bwekynj 
costs  to  the  defendant  on  a  bill  to  redeem,  although  he  ulti- 
mately succeeds  in  obtaining  the  relief  prayed  for ;  but  if 
he  has  been  guilty  of  improper  conduct,  he  will  be  deprived 
of  his  costs,  and  in  some  cases  may  even  be  compelled  to 
pay  costs;  (DUiUin  v.  Gale,  7  Ves.  583 ;  Morany  v.  O^Dea^ 
1  Ball  &  Beatty,  121,  note.)  If  the  mortgagor  in  this  case 
had  applied  to  Brockway  for  the  surplus  raised  on  the  sale, 
over  and  above  the  amount  due  on  this  mortgage,  and  the 
latter  had  refused  to  account  with  him  for  it,  I  should  have 
thought  this  decree  right  in  not  only  refusing  costs  to  the 
mortgagee,  but  also  in  charging  him  with  the  costs  of  the 
litigation ;  (Slee  v.  The  Manhattan  Company,  I  Paige's  Rep. 
48.)  But  the  complainant  claimed  a  right  to  redeem  the 
land  in  the  hands  of  the  assignee ;  and  the  principal  part 
of  the  costs  have  been  incurred  on  that  account,  and  he  has 
failed  as  to  that  part  of  the  suit.  The  defendant  Brockway 
does  not  appear  to  have  acted  fraudulently  or  in  bad  faith 
in  selling  the  contract.  He  only  mistook  his  legal  and 
equitable  rights,  and  that  forms  no  ground  for  charging  a 
mortgagee  with  costs  on  a  bill  to  redeem. 

So  much  of  the  decree  as  directs  the  appellant  to  pay 
costs  to  the  respondent  must  be  reversed,  and  the  residue 
of  the  decree  appealed  from  is  affirmed ;  and  neither  party 
is  to  have  costs  as  against  the  other,  either  in  the  court  of 
equity,  or  in  this  court  If  the  appellant  does  not  pay  the 
amount  decreed  within  twenty  days,  the  respondent  is  to 
be  at  liberty  to  take  out  execution  therefor  in  this  court 
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1629. 


Mumford 

v. 
Murray.       *MUMFORD  AND  OTHERS  V.  MURRAY. — BlATCHPORD  AND 

others  v.  Murray  and  others. 

ISie  wife's  equity  to  a  support  for  herself  and  children  out  of  her  estate,  which 
has  not  been  reduced  into  possession  by  the  husband,  is  paramount  to  the 
rights  of  the  assignee  of  the  husband  under  the  insolvent  act 

Where  the  property  of  the  wife  is  in  the  hands  of  an  officer  of  the  Court  oi 
Chancery,  she  may  apply  by  petition  for  a  reasonable  allowance  out  of  such 
estate. 

But  if  she  has  appropriated  to  her  own  use  property  which  belonged  to  the 
assignee,  the  amount  thereof  must  be  refunded  to  him  out  of  her  estate. 

October  6th.  Caroline  M.  Dunscomb,  one  of  the  defendants  in  the 
last  suit,  and  wife  of  one  of  the  complainants  in  the  first 
suit,  who  is  also  a  defendant  in  the  last  cause,  presented 
her  petition  setting  forth  that  a  share  of  the  fund  in  the 
hands  of  the  receiver  belonged  to  her  as  one  of  the  children 
of  J.  P.  Mumford  deceased.  She  further  stated  that  her 
husband  was  insolvent,  and  that  his  property  had  been 
attached  under  the  act  for  relief  against  absconding  debtors, 
and  trustees  had  been  appointed ;  that  she  was  left  together 
with  six  infant  children  wholly  unprovided  for.  And  she 
prayed  that  the  receiver  might  be  directed  to  pay  over  her 
share  of  the  estate  for  her  separate  use,  for  the  support  of 
herself  and  children.  The  petition  was  served  on  all  the 
parties  in  the  cause,  and  upon  the  trustees  of  her  husband's 
estate.  The  trustees  objected  to  the  proceeding  by  petition, 
as  they  had  not  been  made  parties  to  the  suit.  They  also 
put  in  an  affidavit  stating  that  a  part  of  the  husband's  prop 
erty  had  been  removed  and  secreted  after  he  absconded, 
and  that  they  were  informed  it  had  been  appropriated  by 
the  wife  to  her  own  use. 

R  M.  BkUchford  for  the  petitioner. 

J.  Osteoid  Qrim  for  the  trustees. 
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The  Chancellor  : — The  wife  is  entitled  to  a  reasonable       18». 
amount  out  of  the  property  for  her  support.    That  amount     M«mH 
must  also  include  the  necessary  provision  for  her  children.      nJL- 
*In  Steinmitz  v.  HaUhen,  (1  Glyn.  k  Jam.  64,)  it  was  holden 
that  the  wife's  equity  to  a  support  out  of  her  separate  prop- 
erty, for  herself  and  children,  attached  the  moment  a  bill 
was  filed  in  respect  to  it ;  so  that  if  she  died  before  pay- 
ment, her  children  were  entitled  to  a  support  out  of  it,  to 
the  exclusion  of  the  assignees  of  the  husband,  who  had 
been  declared  a  bankrupt. 

I  see  no  necessity  for  proceeding  by  bill  in  this  case. 
The  fund  is  in  the  hands  of  an  officer  of  the  court.  And 
if  the  wife's  equity  did  not  attach  thereon  the  court  would 
order  the  receiver  to  pay  it  over  to  the  assignees  on  their 
petition.  The  right  must  be  reciprocal,  unless  there  are 
sufficient  grounds  laid  to  authorize  the  court  to  direct  a 
more  formal  proceeding  by  bill.  The  rights  of  both  par- 
ties in  this  case  may  be  equally  well  protected  by  a 
reference. 

If  the  wife  asks  equity  here  she  must  do  equity ;  and  if 
she  has  in  her  possession,  or  has  appropriated  to  her  use, 
or  the  support  of  herself  or  her  children,  any  property 
which  belonged  to  her  husband  at  the  time  the  attachment 
was  taken  out  against  him,  she  must  surrender  such  prop- 
erty or  refund  the  value  thereof  to  the  assignees  before  she 
is  entitled  to  the  fund  in  court. 

There  must  be  a  reference  to  a  master  to  ascertain  what 
will  be  a  xeasonable  amount  to  be  allowed  the  petitioner 
out  of  her  share  of  the  property,  for  the  support  of  herself 
and  children.  He  must  also  inquire  and  report  what 
property,  which  belonged  to  the  husband  at  the  time  the 
attachment  issued,  is  now  in  the  hands  of  the  wife,  or  has 
been  appropriated  by  her  for  the  support  of  herself  and 
children,  or  otherwise  since  that  time ;  with  leave  to  the 
trustees  to  examine  her  on  oath  before  the  master  in  rela- 
tion thereto.  All  other  questions  are  reserved  until  the 
coming  in  of  the  master's  report 
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Ysafenberg*.  #DUNKIN  V.  VaNDKNBXBOH. 

X  party  against  whom  a  decree  for  costs  has  been  made  will  not  be  permitted 
to  off  set  against  such  costs  a  decree  or  judgment  in  his  avor  in  relation  to 
a  distinct  matter,  to  the  prejudice  of  the  solicitor's  lien.[l] 
'  Bat  where  different  claims  arise  in  the  course  of  the  same  suit,  or  in  relation 

to  the  same  matter,  they  may  be  arranged  and  off  set  agreeable  to  equity 
without  reference  to  the  lien  of  the  solicitor. 

The  solicitor's  lien  is  only  on  the  clear  balance  due  to  bis  client  after  all  the 
equities  arising  out  of  that  particular  litigation  are  settled.[2] 

Tne  Court  of  Chancery  will  not  on  motion  allow  a  debt  which  is  not  ascar-' 
tained  by  judgment  or  decree  to  be  offset  against  a  decree  tor  costs,  to  the 
prejudice  of  the  solid  tor^B  lien:  although  the  validity  of  the  debt  is  admit- 
ted by  the  client 

The  power  of  the  Court  of  Chancery  to  off  set  one  judgment  or  decree  against 
another,  on  motion,  is  the  same  as  that  of  the  common  law  courts.  But 
on  a  bin  filed  for  an  off  set,  the  jurisdiction  of  tbeOourtof  Cbanoarymmm 
extensive  than  that  of  the  common  law  courts. 

Odober  6th.  The  complainant  filed  a  bill  in  this  cause  to  set  aside  an 
assignment  made  by  the  defendant,  who  was  insolvent!  as 
fraudulent  After  the  defendant  had  put  in  answer,  the 
bill  was  dismissed,  with  costs  for  want  of  prosecution.  The 
complainant  then  applied  to  set  off  a  note  which  he  held 
against  the  defendant,  and  which  by  his  answer  he  had  ad- 
mitted to  be  due,  against  the  costs  taxed  in  this  suit  The 
application  was  resisted  by  the  solicitor  for  the  defendant, 
upon  the  grounds  that  the  whole  costs  belonged  to  him; 
that  the  defendant  was  unable  to  pay  him  any  thing  and 
that  he  had  himself  been  obliged  to  pay  the  costs  of  an  in- 
sufficient answer  to  the  adverse  party,  to  enable  his  client 
to  make  a  proper  defence  to  this  suit 

J.  S.  Van  Rensselaer  for  the  complainant: — The  attor- 
ney's or  solicitor's  lien  for  costs  is  subject  to  all  the  equities 

p]  See  Chidbyr.  Garrison,  4  Paige,  «4t ;  but  see  AbfteV ▼.  Jfeft*a\  U 

[2]  Pope  y.  Armstrong,  3  Smeed  t  Marshall,  214. 
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existing  between  the  parties  as  to  set-off  The  bill  in  this  ***** 
cause  was  dismissed  upon  the  motion  of  the  complainant,  Dwkfai 
with  costs.  A  set-off  is  allowed  against  the  costs  of  the , 
opposite  attorney  in  all  cases  except  where  the  damages 
are  unliquidated.  The  solicitor's  lien  for  costs  only  ex- 
tends to  the  clear  balance  resulting  from  the  equity  between 
the  parties.  #In  England  the  rule  as  to  set-off  against  an  [*628] 
attorney's  costs  in  the  King's  Bench  is  different  from  that 
in  the  Common  Pleas.  The  Court  of  Chancery  there  has 
adopted  the  Common  Fleas'  rule.  (Vaughan  v.  Daxries,  2 
H.  Black.  440.)  In  Ornish  v.  Dmvan,  (3-Atk.  166,)  costs 
of  the  solicitor  of  one  of  the  parties  was  set  off  against  a 
judgment  for  damages  and  costs  recovered  at  law  against 
his  clients.  In  Taylor  v.  Fopham,  (16  Yes.  79,)  Lord 
Eldon  held,  that  where  different  demands  arise  in  the  same 
cause,  the  costs  shall  be  adjusted  as  the  equities  between 
the  parlies  require,  without  considering  the  solicitor's  lien. 
(Ex  parte  Modes,  15  Yes.  641.  The  Supreme  Court  have 
adopted  the  rule  of  the  English  Common  Pleas.  Potter  v. 
Lane,  8  John.  R  S67.)  In  Chancery  a  set-off  is  matter  of 
right.  (Simpson  v.  Hart,  14  John.  68.)  In  the  case  of 
The  Mohawk  Bank  v.  Burrows,  (6  John.  Ch.  R  817,)  Ch. 
Kent  said,  that  if  the  debt  of  the  defendant  to  the  com- 
plainant had  been  admitted,  it  would  have  been  set  off 
against  the  costs  of  the  defendant's  solicitor.  In  this  case 
he  debt  of  the  defendant  is  admitted  by  him  in  his  answer. 

C.  Y.Lansing,  contra,  cited 2  Cowen's Rep.  174;  Mohawk 
Bank  v.  Burrows,  (6  John.  Ch.  R  817.)  He  contended  he 
had  brought  himself  within  the  principle  laid  down  in  6 
John.  Ch.  R  817 ;  that  the  attorney's  or  solicitor's  lien  for 
costs  recovered,  will  not  be  suspended,  or  satisfaction  de- 
,  layed,  until  an  unliquidated  claim  of  the  opposite  party  can 
be  ascertained  and  a  balance  finally  struck  between  the 
parties.  The  debt  of  the  defendant  in  this  case  had  not 
been  ascertained  and  settled  by  a  judgment  It  remained 
unliquidated    And  to  allow  it  to  be  set  off  against  the 

Vol.  I.  44 


028  OASES  IN  CHANCERY. 

1839.       costs  of  the  defendant's  solicitor,  would  be  going  beyond  all 
Dunkjn     the  cases  cited  on  the  other  side. 

V. 

Vandenbergh. 

The  Chancellor  : — On  a  bill  filed  in  this  court  for  a 

setoff  the  powers  of  this  court  are  more  extensive  than 
those  of  courts  of  common  law  where  a  set-off  is  claimed 
there  in  the  ordinary  progress  of  a  suit  But  on  applica- 
tions of  this  kind  I  apprehend  the  ground  on  which  relief 
is  granted  is  the  same  in  all  courts.  It  is  the  equitable  con- 
[*624]  trol  which  they  *are  authorized  to  exercise  oyer  the  parties 
and  proceedings  in  causes  before  such  courts,  to  prevent  in- 
justice. Hence  one  court  will  not  order  a  party  against 
whom  a  judgment  has  been  obtained,  to  deduct  the  amount 
from  a  judgment  which  he  has  obtained  against  the  adverse  . 
party  in  another  court,  but  will  leave  such  adverse  party 
to  apply  to  the  court  where  the  judgment  against  himself 
had  been  obtained,  and  which  court  alone  has  power  to  con- 
trol the  proceedings  on  that  judgment  (Bremerton  v.  Har- 
ris and  Harris^  1  John.  Bep.  144 ;  Lessee  of  Underwood  v. 
Courlown,  Irish  Term.  Bep.  427.)  I  am  not  aware  of  any 
case  in  which  a  set-off  has  been  allowed  on  motion,  either  in 
this  court  or  in  a  court  of  law,  except  where  the  demand 
claimed  to  be  set  off  against  the  judgment  or  decree  of  the 
adverse  party  was  judicially  determined  or  settled  by  the 
order,  judgment  or  decree  of  some  court  of  competent  juris- 
diction. The  demand  which  the  complainant  claims  to  off 
set  against  this  decree  for  costs,  is  nothing  but  a  promissory 
note  on  which  no  judgment  or  decree  has  passed  Al- 
though the  answer  admits  the  defendant's  indebtedness! 
which  might  have  been  conclusive  against  him  in  this  suit, 
this  cause  is  now  at  an  end.  In  the  suit  now  pending  in 
the  Supreme  Court  on  the  note,  the  defendant  will  still  be 
at  liberty  to  plead  the  illegality  of  the  consideration  set  up 
in  his  affidavit  on  this  motion.  Independent  of  the  soli- 
citor's lien,  I  think  the  note  is  not  a  proper  subject  of  set 
off  against  this  decree  for  costs. 
But  as  the  other  question  is  now  before  me,  I  will  dispose 
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of  that  also.    It  has  repeatedly  been  decided  in  the  Supreme       1829- 
Court  chat  the  attorney's  lien  will  prevent  one  judgment      Duntin 
from  being  set  off  against  another  in  such  a  manner  as  to  vandenbergh. 
deprive  him  of  his  costs.    {Cole  v.  Grant,  2  Caines'  Rep.    ' 
105 ;  Devoy  v.  Boyer,  8  John.  Eep.  247.)    In  this  respect 
that  court  has  followed  the  rule  of  the  King's  Bench  in 
England,  which  differs  from  that  of  the  Common  Pleas. 
But  I  should  regret  to  see  the  same  difference  existing  be- 
tween the  practice  of  the  Court  of  Chancery  and  the  Su- 
preme Court  here.    The  rule  should  be  the  same  in  all 
courts,  as  there  is  no  difference  in  principle.    It  is  supposed 
by  the  counsel  for  the  complainant  from  an  expression  of 
the  Supreme  Court  in  *  Porter  v.  Lane,  (8  John.  R.  357,)  that         [*886] 
the  judges  intended  to  adopt  the  practice  of  the  Common 
Pleas  in  England  in  opposition  to  that  of  the  King's  Bench. 
But  on  examination  it  will  be  found  that  case  did  not  de- 
pend on  the  question  upon  which  the  two  courts  in  England 
differ.    That  question  is  whether  the  costs  in  different  and 
independent  suits  can  be  off  set  against  each  other  to  the 
exclusion  of  the  attorney's  lien.    As  to  that  the-practice  of 
the  English  Common  Pleas  differs  from  that  of  all  other 
courts,  and  is  in  direct  opposition  to  the  decisions  of  the 
Supreme  Court  in  Cole  v.  Grant,  and  Devoy  v.  Bayer,  be- 
fore referred  to.    But  the  question  which  arose  in  ProUer 
v.  Lane,  was  whether  the  Hen  of  the  attorney  could  inter* 
fere  with  the  equitable  rig^of  the  parties  in  the  same  suit 
or  matter.    In  this  respect  xthe  practice  adopted  by  the 
Supreme  Court  is  in  conformity  tdkthat  of  the  King's  Bench 
in  England,  as  well  as  to  that  of  the  Common  Pleas. 
{Howell  v.  Harding,  8  East's  Bep.  862.)    The  same  rule 
also  prevails  both  in  the  English  and  Irish  Courts  of  Chan- 
cery.   In  Shine  v.  Gough,  (2  Ball  &  Beatty,  83,)  Lord 
Maaners  adopts  the  rule  laid  down  in  the  case  of  Taylor  v. 
Popham,  (15  Yes.  79.)    In  that  case  Lord  Eldon  says, 
"  where  different  demands  arise  in  a  cause,  the  costs  should 
be  arranged  as  the  equities  between  the  parties  require,  with- 
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1M9-  out  considering  the  solicitor."  And  in  the  case  of  Bryant, 
Dunkin  (1  Mad.  Rep.  49;  2  Rose's  Gas.  237,  S.  C.,)  the  party  in 
v#  whose  favor  the  costs  of  a  petition  was  grafted,  was  not 
permitted  to  release  them  to  the  prejudice  of  the  solicitor's 
lien,  though  the  consideration  of  such  release  was  the  dis- 
charge of  a  debt  due  to  the  adverse  party,  before  such  costs 
accrued.  And  surely  if  the  party  could  not  voluntarily  re- 
lease them  upon  such  a  consideration,  he  ought  not  to  be 
permitted  to  do  the  same  thing  indirectly  by  confessing  a 
judgment  for  that  debt  and  having  the  same  off  set 

The  question  in  all  these  cases  is,  what  is  equitable  and 
just  between  the  parties  and  the  attorney  or  solicitor? 
Where  different  claims  arise  in  the  course  of  the  same  suit, 
or  in  relation  to  the  same  matter,  it  is  undoubtedly  equit- 
able and  just  that  these  equities  should  be  arranged  between 
[*628]  .  the  parties  ^without  reference  to  the  solicitor's  or  attorney's 
Hen.  His  lien  is  only  on  the  clear  balance  due  to  his  client 
after  all  these  equities  are  settled.  But  when  other  claims, 
arising  out  of  different  transactions  and  which  could  not 
have  been  a  legal  or  equitable  set-off  in  that  suit,  exist  be- 
tween the  parties,  the  court  ought  not  to  divest  the  lien  of 
Hie  attorney  or  solicitor  which  has  already  attached  on  the 
amount  recovered  for  the  costs  of  that  particular  litigation. 
When  a  party  applies  to  the  equity  erf  the  court  to  prevent 
the  solicitor  from  exercising  his  legal  right  to  collect  his 
costs,  the  equity  of  the  solicitor  to  have  those  costs  should 
be  taken  into  consideration.  When  the  solicitor  has  been 
at  the  labor  and  expense  of  prosecuting  or  defending  a  suit, 
it  is  equitable  and  just  that  his  costs  should  be  paid  out  of 
the  result  of  that  litigation.  If  the  equities  of  the  parties 
are  equal  they  should  be  left  to  the  exercise  of  their  legal 
rights.  If  the  solicitor  can  collect  his  costs  by  execution 
the  court  will  not  permit  his  client  to  interfere  and  deprive 
him  of  his  remedy.  But  if  he  is  obliged  to  resort  to  a  suit 
in  the  name  of  his  client,  the  adverse  party  may  avail  him- 
self of  any  proper  subject  of  offset  which  existed  pre  vio«s 
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to  the  time  of  the  solicitor's  lien.  But  a  demand  acquired  1829. 
after  that  time  cannot  be  off  set  either  at  law,  or  by  an  ap-  n»»k^ 
plication  to  the  equitable  powers  of  a  court  on  motion.       vandaiib«k 

In  the  case  of  The  Mohawk  Bank  v.  Burrow^  (6  John.  Ch. 
Rep.  817,)  although  the  decision  was  against  the  applica* 
tion  for  a  set-ofi^  jet  the  reasoning  of  Chancellor  Kent  is 
undoubtedly  in  opposition  to  the  opinion  above  expressed* 
He  supposes  the  doctrine  of  the  Supreme  Court  to  be  in 
accordance  with  the  practice  of  the  English  Common  Pleas; 
and  he  founds  that  opinion  upon  the  loose  expression  in 
Porter  v.  Zane,  which  I  have  already  shown  applies  to  a 
different  question.  He  has  evidently  overlooked  the  two 
cases  of  Cole  v.  Grant  and  Devoy  v.  Boyer,  which  were  de- 
cided while  he  presided  in  that  court,  in  both  of  which  the 
decisions  are  in  opposition  to  the  practice  of  the  Common 
Pleas,  and  in  exact  conformity  to  the  rule  of  the  Court  of 
King's  Bench.  The  case  of  Taylor  v.  Popham,  cited  by 
Chancellor  Kent,  was  not  a  question  of  setoff  but  a  ques- 
tion between  the  solicitor  of  a  *simple  contract  creditor  and  [*627] 
a  bond  creditor,  whether  his  cost  in  a  suit  against  the  estate 
should  be  paid  in  preference  to  the  debts  due  by  specialty 
from  the  client,  for  which  the  estate  was  also  liable.  The 
solicitor  petitioned  to  have  his  costs  paid  out  of  the  funds 
recovered,  and  it  was  granted;  but  on  a  rehearing  Lord 
Eldon  decided  that  the  bond  creditor  had  a  prior  equity  to 
be  paid  out  of  the  assets  and  disallowed  the  claim  of  the 
solicitor.  The  costs  in  the  suit  by  the  simple  contract 
creditor  against  the  estate  were  not  decreed  against  any 
one;  but  if  the  fund  had  eventually  belonged  to  him,  the 
solicitor  would  have  been  permitted  to  retain  the  costs  out 
of  the  amount  recovered.  In  the  subsequent  suits,  against 
his  client  and  the  estate  of  his  father,  it  appeared  the  fund 
did  not  belong  to  the  client  but  to  the  executors  of  Lord 
Holland  who  were  the  specialty  creditors.  The  whole 
ftuad  was  therefore  disposed  of  as  a  subject  of  relief  in  the 
last  suit  The  reasoning  of  Lord  Eldon  must  be  under- 
stood in  reference  to  such  a  state  of  iacts,  and  is  not  in- 
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1829.  consistent  with  the  opinion  expressed  by  him  in  Hall  v. 
Dunkin      Ody,  when  he  was  chief  justice  of  the  Common  Pleas. 

Vandenbe  h.  ^Tm  J^^ce  Buller  must  have  been  misinformed  as  to  the 
decision  mentioned  by  him  in  Vaughan  v.  Dairies,  in  1795. 
There  is  no  such  case  reported,  and  the  practice  of  that 
court  was  understood  to  be  different  by  the  Lord  Chancel- 
lor as  late  as  1806.  In  the  first  report  of  the  case  of  Tay- 
lor v.  Popham,  (13  Ves.  61,)  Lord  Erskine  says,  "  The  lien 
of  an  attorney  for  his  costs,  as  between  him  .and  his  client, 
cannot  be  disputed.  If  an  attorney  employed  to  sue,  re- 
covers 5007.,  and  is  entitled  to  tax  the  costs,  and  the  client 
being  a  debtor  to  the  defendant  in  that  action  to  a  greater 
amount  than  the  sum  recovered,  did  not  plead  a  set-off; 
but  afterwards  brings  an  action  and  recovers  a  greater  sum, 
that  would  not  deprive  the  defendant  in  that  action  of  his 
right  to  costs  in  the  other.  The  attorney  undertakes  the 
suit  upon  the  personal  credit  of  the  client,  which  has  a 
good  effect  in  preventing  vexatious  suits ;  as  the  attorney, 
unless  he  sees  a  probability  of  success,  will  not  encourage 
the  client  But  by  the  result  that  the  client  is  entitled 
to  costs,  it  is  admitted  they  are  the  costs  not  of  the  client 

[*628]  but  of  the  attorney ;  the  effect  of  his  lien,  *of  which  he 
is  not  to  be  deprived,  unless  satisfied  b y  other  means." 
This  principle  was  not  intended  to  be  shaken  in  the  sub- 
sequent decision  of  Lord  Eldon.  Lord  Erskine  carried 
the  principle  still  further,  and  gave  the  solicitor  a  lien  upon 
the  fond  to  the  exclusion  of  a  prior  lien  which  existed  in 
fevor  of  the  specialty  creditor.  It  was  this  part  of  the 
opinion  of  Lord  Erskine  which  was  subsequently  found  to 
be  wrong.  In  the  subsequent  case,  Ex  parte  Bhodes,  (15 
Ves.  589,)  it  is  evident  Lord  Eldon  did  not  intend  to  cany 
the  principle  any  further  than  it  is  carried  in  Porter  r.  Lane, 
and  in  Taylor  v.  Popham ;  for  he  refers  to  the  form  of  pro- 
ceedings in  Chancery  which  is  always  to  regulate  the  vari- 
ous claims  between  the  parties,  both  as  to  damages  and 
costs,  so  as  to  make  a  decree  only  for  the  net  balance  which 
is  the  result  of  equity  between  the  parties  in  relation  to 
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that  suit  or  matter.    But  when  a  final  decree  has  been       1829. 


made  giving  costs  against  a  party  on  which  the  solicitor's  Dunham 
lien  has  attached,  there  is  no  form  of  proceedings,  neither  J<J^WL 
have  I  been  able  to  find  any  case,  either  in  this  court  or  in 
the  English  or  Irish  courts  of  Chancery,  where  the  party 
against  whom  the  decree  was  made,  has  been  permitted  to 
off  set  a  judgment  for  debt  or  costs  in  relation  to  a  distinct 
matter,  either  in  the  same  or  any  other  court,  to  the  preju- 
dice of  the  solicitor's  lien.  In  a  recent  suit  in  the  English 
Court  of  Chancery,  the  Vice-Chancellor  refused  to  direct 
the  costs  of  a  suit  in  that  court  for  which  the  complainant 
was  liable,  to  be  off  set  against  the  costs  for  which  there 
was  a  judgment  in  his  favor  in  the  Court  of  King's  Bench* 
He  refers  to  the  opinion  of  Lord  Eldon,  in  Taylor  v.  Pop- 
Tiam,  but  says  "  that  case  is  not  an  authority  for  setting  off 
against  each  other  the  costs  of  different  causes  in  this 
court ;  and  still  less  for  setting  off  costs  here  against  costs 
in  the  King's  Bench,  when  it  is  clear  that  court  would  not 
permit  the  set  off  of  costs  there  against  the  costs  here." 
(  Wright  v.  Jfvdie,  1  Sim.  and  Stuart,  266.) 

The  application  for  a  set-off  in  this  case  must  be  denied 
with  costs. 


♦Dunham  v.  Jackson.  [*629] 

If  the  party  against  whom  a  final  decree  is  made  intends  to  remove  beyond 
the  jurisdiction  of  the  court  before  the  decree  can  be  enforced  by  execu- 
tion, a  ne  exeat  will  be  granted. 

A  ne  exeat  is  in  the  nature  of  equitable  bail  and  may  be  applied  for  in  any 
stage  of  the  suit 

In  this  cause  the  bill  of  the  complainant  had  been  dis-  October  Tth. 
missed  with  costs ;  and  the  complainant  had  suspended  the 
proceedings  to  collect  the  costs  by  an  appeal  to  the  Court 
of  Error. 
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L.  H.  Palmer \  upon  an  affidavit  and  petition  staling  tint 

Caw       the  oosta  were  large,  and  that  the  complainant  intended  re- 

Abeel      I^oving  to  Florida  before  the  appeal  could  be  determined, 

moved  that  a  ne  exeat  issue,  unless  the  eomplainant  gave 

security  to  abide  the  decree  of  this  court  and  of  the  Court 

of  Error* 

H.  JBleecker,  contra,  read  an  affidavit  of  the  complainant, 
which  stated  that  she  was  worth  $25,000  over  and  above 
all  debts,  and  that  she  did  not  intend  to  remove  to  Florida 
until  February  next 

The  Chancellor  : — The  object  of  the  writ  of  ne  exeat 
is  to  obtain  equitable  bail,  and  may  be  applied  for  in  any 
stage  of  the  suit.  The  complainant  intends  to  leave  the 
state  before  the  appeal  can  be  determined.  The  defendant 
is  not  obliged  to  follow  her  to  Florida  to  obtain  satisfaction 
of  the  costs  decreed.  In  Stewart  v.  Stewart,  (1  Ball  4 
Beatty,  78,)  a  ne  exeat  was  granted  against  a  complainant 
who  was  about  to  leave  the  country  before  the  decree  for 
costs  could  be  made  effectual  against  him. 

The  ne  exeat  must  be  granted  in  this  case  unless  the 
complainant  gives  security  to  abide  the  final  decree. 


[*680]  *Case  and  Wife  v.  Abeel  and  others. 

The  master's  certificate  as  to  the  insufficiency  of  an  examination  of  a  party 
on  interrogatories,  does  not  require  an  order  of  confirmation, 

If  the  master's  certificate  to  not  excepted  to  within  eight  days  after  notice  of 
the  filing  thereof  it  becomes  absolute  of  course. 

The  practice  in  relation  to  exceptions  to  answers  for  uMufflciency  most  be 
adopted  and  pursued,  as  fax  as  the  same  is  applicable  to  exceptions  to  the 
examination  of  a  party. 

If  the  examination  is.  reported  insufficient,  the  master  may  allow  new  inter- 
rogatories to  be  added  by  the  advene  party,  and  the  exceptions  and  new 
interrogatories  must  be  answered  together. 
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If  the  examination  is  certified  by  the  master  to  be  sufficient,  the  adverse        ISIS. 

party  cannot  re-examine  the  defendant  to  the  same  point  without  the  per-         „ 

mission  of  the  court  Y# 

AbeeL 
On  taking  the  account  as  directed  by  the  decree  in  this  November  4th. 
cause,  (antey  893,)  G.  B.  Abeel,  one  of  the  defendants,  was 
examined  on  interrogatories  before  the  master.  The  ex- 
amination was  excepted  to  for  insufficiency,  and  upon  the 
reference  two  out  of  five  of  the  exceptions  were  allowed. 
The  complainants  thereupon  applied  for  a  confirmation  of 
the  report,  and  for  other  directions  as  to  the  practice  to  be 
pursued  to  compel  a  further  examination.  They  also 
asked  leave  to  add  new  interrogatories,  and  that  the  defend* 
ant  might  be  required  to  put  in  his  further  examination  to 
the  exceptions  and  additional  interrogatories  together. 

J.  Rhoades  for  the  complainants. 

JET.  Bleecker  for  the  defendants. 

The  Chancellor:— The  certificate  of  the  master  as  to 
the  insufficiency  of  the  examination  does  not  require  an 
order  of  confirmation.  In  this  respect  it  is  like  the  report 
of  the  master  as  to  the  sufficiency  of  an  answer.  The 
practice  in  relation  to  exceptions  to  an  answer  for  insuffi- 
ciency must  be  adopted  and  pursued  in  these  cases,  so  far 
as  the  same  is  applicable.  On  filing  the  master's  certifi- 
cate, and  notice  thereof,  if  the  defendant  does  not  except 
to  the  same  within  eight  days,  the  certificate  will  become 
absolute.    And  on  filing  *an  affidavit  of  that  feet  the  com-  r*6811 

plainant  may  enter  an  order  of  course  that  the  defendant 
put  in  his  further  examination,  and  pay  the  costs  of  the 
exceptions  and  the  proceedings  thereon  within  such  time 
as  the  master  may  prescribe,  or  that  an  attachment  issue 
against  him.  On  filing  the  certificate  of  the  master  show- 
ing his  default,  the  complainant  may  have  an  order  of 
course  for  an  attachment.  If  the  major  part  of  the  excep- 
tions are  not  allowed,  the  complainant  will  not  be  entitled 


T. 

Bookman. 
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1829.  to  costs.  In  case  the  master  certifies  that  the  examination 
Adams  is  insufficient,  the  complainant  may  add  new  interrogato- 
ries to  be  approved  of  by  the  master  if  he  shall  deem  such 
further  interrogatories  necessary;  and  the  order  will  then 
be  that  he  put  in  his  further  examination  to  the  exceptions 
and  the  new  interrogatories  together  within  such  time  as 
the  master  may  direct.  But  if  the  examination  is  certified 
by  the  master  to  be  sufficient,  the  complainant  will  not  he 
permitted  to  call  for  a  re-examination  of  the  defendant  to 
the  same  point,  on  new  interrogatories,  without  special 
permission  of  the  court  on  cause  shown,  and  upon  notice 
of  the  application  to  the  adverse  party. 

In  this  case  the  complainants  are  to  be  at  liberty  to  ex- 
hibit new  interrogatories  to  be  approved  of  by  the  master, 
and  the  defendant.  G.  B.  Abeel  must  put  in  his  examination 
to  the  exceptions  and  further  interrogatories  within  such 
time  as  the  master  may  prescribe,  or  an  attachment  must 
issue  to  compel  the  same.  A  majority  of  the  exceptions 
not  having  been  allowed,  the  complainants  are  not  entitled 
to  the  costs  of  the  reference. 


Adams  v.  Beekman  and  others. 

Where  A.  by  his  will  devised  the  use  of  his  farm  to  his  sob  sod  nephew  far 
three  years,  and  directed  his  executors  at  the  expiration  of  the  term  to  sell 
the  farm  and  divide  the  proceeds  among  his  five  children ;  and  also  de- 
clared in  his  will,  that  if  any  one  of  his  children  died  before  him,  leaving 
no  children,  or  should  die  after  his  decease,  leaving  no  children,  without 
having  disposed  of  his  or  her  share,  that  the  share  of  such  child  should  go 
to  the  survivors;  but  if  any  of  the  testator's  children  should  die  leaving 
children,  then  such  children  were  to  have  the  share  of  their  parent  in  the 
♦same  manner  as  such  parent  if  living  would  have  taken  the  same ;  and  the 
son  died  within  the  three  years  leaving  children ;  it  was  held  that  the  chil- 
dren took  under  the  will  and  not  as  heirs  of  their  father,  and  that  their 
mother  was  not  entitled  to  dower  in  the  farm,  and  that  the  creditors  of  the 
son  had  no  claim  upon  that  share  of  the  estate  for  the  payment  of  their 
debts. 
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The  death  of  the  son  before  the  expiration  of  the  three  yean  and  before  the         1899 
executors  were  authorized  to  sell,  divested  his  interest,  and  the  executory  ~ 
limitation  over  to  his  children  immediately  took  effect. 


Where  there  is  a  bequest  in  remainder  after  the  determination  of  a  particular 
estate,  with  an  executory  limitation  over  in  case  of  the  death  of  the  leg* 
atee,  the  legatee  takes  only  a  contingent  interest,  which  will  be  divested 
if  he  dies  during  the  continuance  of  the  particular  estate,  and  the  limitation 
over  will  take  effect 

William  Adams  by  his  will  devised  the  use  of  his  farm  NovembeirdttL 
to  his  son,  the  husband  of  the  complainant,  and  to  his  nephew 
for  the  term  of  three  years.     He  directed  his  executors,  at 
the  expiration  of  that  time  and  as  soon  thereafter  as  could 
conveniently  be  done,  to  sell  the  farm  and  divide  the  avails 
among  his  five  children.    By  a  subsequent  clause  in  the 
will  it  was  provided  that  if  any  of  his  children  died  before 
the  testator,  leaving  no  children,  the  share  of  the  child  so 
dying  should  go  to  the  survivors ;  and  also  in  case  any  of 
them  should  die  after  his  (the  testator's)  decease  leaving  no 
children,  and  not  having  disposed  of  his  or  her  share  of  the 
estate,  the  same  should  likewise  go  to  the  survivors ;  but 
in  case  any  of  the  testator's  children  died  leaving  children, 
then  such  children  were  to  have  and  take  the  share  of  their 
parent  in  the  same  manner  as  such  parent,  if  living,  would 
have  taken  the  same.    The  son  died  within  the  three  years, 
leaving  the  complainant,  his  widow,  and  the  infant  defend- 
ants, his  children.     The  widow  and  nephew  continued  to 
occupy  the  farm  together  until  the  expiration  of  the  three 
years,  since  which  time  a  part  thereof  has  been  sold  by  the 
executors  according  to  the  directions  of  the  will.    The  com- 
plainant administered  on  the  estate  of  her  deceased  husband 
and  commenced  this  suit  against  the  executors  of  her  father 
in  law  and  her  infant  children,  claiming  dower  in  one-fifth 
of  the  proceeds  of  the  sale,  and  that  a  part  of  that  fifth 
dnould  be  applied  to  the  payment  of  the  debts  due  from 
her  deceased  husband.    The  executors  suffered  the  bill  to 
be  taken  as  confessed  "against  them,  and  the  children  put  in         [*688] 
a  general  answer  by  their  guardian. 
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18**.  The  Chancellor: — The  guardian  ad  litem  has  not 


brought  the  rights  of  these  infant  defendants  properly  be- 
*^  fore  the  court,  but  there  is  sufficient  on  the  papers  to  enable 
me  to  see  that  the  complainant's  claim  cannot  be  sustained. 
The  one-fifth  of  the  proceeds  of  the  sale  of  the  farm  k  not 
given  by  the  will  absolutely  to  the  son.  Although  the 
testator  directs  the  farm  to  be  sold  at  the  expiration  of  the 
three  years  and  gives  the  proceeds  to  his  five  children  for- 
ever, it  is  evident  from  the  subsequent  clause  that  he  con- 
templated the  event  which  has  actually  happened,  to  wit, 
the  death  of  some  of  his  children  before  the  expiration  of 
the  three  years,  or  before  the  proceeds  of  the  sale  were  re- 
duced into  possession,  or  disposed  of  by  them.  By  the 
fifth  clause  of  the  will  the  testator  provided  for  such  a  con- 
tingency and  has  directed  that  the  share  of  the  legatee  so 
dying  should  go  to  his  children  if  he  has  any,  and  if  not  it 
is  to  go  to  the  surviving  children  of  the  testator. 

From  the  case  of  Hutchin  v.  Mannington,  (1  Ves.  jun. 
866,)  it  would  seem  that  the  expressions  in  the  fifth  clause 
of  this  will  were  not  sufficient  to  carry  the  limitation  over 
to  the  children  of  the  son  if  he  had  lived  until  the  expira- 
tion of  the  term  of  three  years.  But  that  decision  was  se- 
riously questioned  by  Lord  Eldon  in  Stifooell  v.  Bernard, 
(6  Ves.  636,)  and  in  Qaskell  v.  Harman,  (11  Ves.  497,) 
although  it  is  not  expressly  overruled.  That  question  is 
not  material  in  the  determination  of  this  case.  Where  there 
is  a  bequest  in  remainder  after  the  determination  of  a  par- 
ticular estate,  with  an  executory  limitation  over  in  case  of 
the  death  of  the  legatee,  such  dying  is  to  be  applied  to  the 
time  when  the  remainder  takes  effect  in  possession,  and  not 
to  the  time  of  the  death  of  the  testator.  [1]  The  legatee 
takes  but  a  contingent  interest  which  will  be  vested  if  he 
dies  during  the  continuance  of  the  particular  estate,  and 
the  limitation  over  will  take  effect  (Harvey  v.  McLaughlin, 
1  Price's  Rep.  264;   QaUand  v.  Leonard^  1  Swanst  161.) 

[1]  See  Some  v.  PiUaru,  2  My.  k  K.  15. 


V. 

Ossohl 
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In  this  case  by  the  death  of  the  son  during  the  term,  and  ****• 
before  the  executors  were  authorized  *to  sell  the  farm  and  Dunham 
divide  the  proceeds,  his  interest  was  divested,  and  the  exe- 
cutory limitation  over  to  his*  children  took  effect.  They 
are  entitled  to  the  share  of  the  proceeds  which  would  have 
belonged  to  him  if  living.  They  do  not  take  as  heirs  of 
their  father  but  as  contingent  legatees  under  the  will.[l] 
Their  mother  is  not  entitled  to  any  part  thereof  either  as 
dower,  or  under  the  statute  of  distributions ;  neither  can  it 
be  subjected  to  the  claims  of  the  creditors  of  the  estate  of 
their  father. 

I  regret  to  be  compelled  to  say  the  interest  of  these  infant 
defendants  has  been  wholly  neglected  by  those  whose  duty 
it  was  to  protect  their  rights.  The  executors  instead  of 
submitting  the  construction  of  this  will  to  the  court,  have 
suffered  the  bill,  which  did  not  contain  that  part  of  the  will 
on  which  the  rights  of  the  infants  depended,  to  be  taken  as 
confessed ;  and  the  guardian  appointed  by  the  court  to  con- 
duct the  defence  of  the  infants,  instead  of  attending  to  it 
has  entrusted  it  to  a  solicitor  whose  name  appears  to  the 
complainant's  bill  as  her  counsel,  and  who  does  not  even 
appear  at  the  hearing  to  submit  the  facts  in  the  case  to  the 
consideration  of  the  court.  If  another  such  case  occurs  I 
shall  consider  it  my  duty  to  inquire  who  is  the  guardian  ad 
litem.  The  complainant's  bill  must  be  dismissed,  but  as  the 
guardian  has  wholly  neglected  his  duty  he  has  no  claim  far 
costs,  even  as  against  her. 

[1]  See  Dunham  v.  Osbon^poet,  note. 


Dunham  v.  Osborn  and  others. 

To  entitle  the  wife  to  dower,  the  husband  most  have  been  seised  daring  tilt 
coverture  of  *  present  freehold  u  well  as  of  an  estate  of  inheritance  in  the 
premises. 
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1829.         Seizin  of  a  vested  remainder  is  not  sufficient  where  the  husband  dies,  or 
-^k^  aliens  his  interest  in  the  premises,  during  the  continuance  of  the  particular 

v  estate.  [1] 

Oeborn.  Where  lands  descend  to  the  son,  on  the  death  of  the  father,  and  dower  is 
assigned  to  the  mother,  if  the  son  dies  during  the  life  of  the  mother,  his 
widow  can  only  be  endowed  of  the  remaining  two-thirds. 
But  if  the  lands  are  conveyed  to  the  son  by  the  father,  the  widow  of  the  son 
will  be  entitled  to  dower  in  the  other  third  also  after  the  death  of  the 
mother. 
[*685]  *Where  the  estate  has  been  sold  on  an  execution  against  the  husband,  who 

afterwards  died  leaving  a  widow  entitled  to  dower,  the  widow  of  the  par- 
chaser  will  be  entitled  to  dower  in  the  whole  premises,  subject  to  the 
dower  right  of  the  first  widow  in  one-third  thereof 

November  8th.  A  bill  for  partition  was  filed  in  this  cause,  and  the  only 
qnestion  between  the  parties  was  as  to  the  extent  of  the 
dower  right  of  the  widow  of  D.  Dunham  in  the  premises. 
J.  H.  Maxwell  was  the  former  owner  of  the  premises,  and 
his  right  thereto  was  sold  upon  execution  in  his  lifetime, 
and  two-thirds  thereof  became  vested  in  D.  Dunham,  and 
the  other  third  in  Osbom.  D.  Dunham  died  in  the  life- 
time of  Maxwell.  Upon  Maxwell's  death,  his  widow  be- 
came entitled  to  dower  in  the  premises ;  but  it  was  insisted 
that  the  widow  of  Dunham  was  not  entitled  to  dower  there- 
in, as  there  could  not  be  two  rights  of  dower  in  the  same 
premises  by  the  seizin  of  two  successive  owners. 

H.  W.  Warner  for  complainant 

Jno.  L.  Graham  for  defendant  Osbom. 

Jos.  L.  Graham  for  Withers  and  wife. 

J.  0.  Grim  for  the  other  defendants. 

The  Chancellor: — Maxwell  having  been  the  sole 

[1]  See  4  Kent,  39,  40;  Feme  on  Remainders,  (6th  ed.)  36,  36;  Park  on 
Dower,  61,  73;  Green  v. Putnam,  1  Barb.  &  G.  600;  Beardsley  v.  Aorriafcy, 
6  id.  324;  Reynolds  v.  Reynolds,  6  Paige,  161;  Matter  of  Owpr,  1  Barb.  Ch. 
698. 
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owner  during  coverture,  there  can  be  no  doubt  of  the  right  !***• 
of  his  widow  to  dower  in  the  whole  premises,  in  value  as  Dunham 
they  were  at  the  time  of  the  sale  on  the  execution  against  Gabon. 
her  husband.  (Hale  v.  James,  6  John.  Ch.  Rep.  258.)  But 
it  is  insisted  there  cannot  be  two  rights  of  dower  in  the 
same  premises,  and  that  the  widow  of  D.  Dunham  must  be 
wholly  excluded.  Two  widows  cannot  be  endowed  of  the 
whole  estate  at  the  same  time;  and  if  the  widow  of  the 
person  last  seized  is  endowed,  it  must  be  of  the  remainder 
of  the  estate  only,  subject  to  the  dower  of  the  widow  of  the 
person  first  seized.  To  entitle  the  wife  to  dower,  the-  hus- 
band must  be  seized  either  in  fact  or  in  law  of  a  present 
freehold  in  the  premises  as  well  as  of  an  estate  of  inherit- 
ance. His  seizin  of  a  vested  remainder  is  not  sufficient,  if 
he  dies  or  aliens  his  interest  in  the  premises  during  the  con- 
tinuance of  the  particular  *estate.  {Eldridge  v.  Forrestal  <b  [*686] 
Wife,  7  Mass.  R.  253 ;  Shoemaker  v.  Walker,  2  Serg.  &  Bawl. 
554.)  Hence  if  the  father  die,  and  the  land  descends  to  his 
son  and  heir,  subject  to  the  dower  of  the  mother,  and  dower 
is  assigned  to  her  in  the  premises,  and  the  son  dies  during 
the  continuance  of  her  estate,  the  widow  of  the  son  will  be 
entitled  to  dower  in  the  remaining  two-thirds ;  but  will  not 
be  entitled  to  dower  in  the  reversion  of  that  part  which 
was  assigned  to  the  mother  as  tenant  in  dower.  As  to  that 
part,  the  moment  the  mother  is  endowed,  her  seizin  relates 
back  to  the  death  of  the  husband,  and  is  considered  a  con- 
tinuance of  his  seizin,  so  that  there  never  was  any  seizin  in 
the  son.  But  the  case  is  different  where  the  father  conveys 
to  his  son.  By  the  conveyance,  the  son  becomes  seized  of 
the  whole  premises,  subject  to  the  dower  right  of  his  mother 
if  she  survives  the  grantor ;  and  the  wife  of  the  grantee  is 
entitled  to  dower  in  the  whole  subject  to  the  same  right 
The  maxim  dos  de  dotepeti  non  debet  does  not  apply  to  such 
a  case.  (Perk.,  sec.  315 ;  Coke's  Litt.  31  a,  b;  Part's  case, 
4  Coke's  Rep.  122 ;  Watkins,  ch.  1,  sect.  3,  p.  74.)  In  this 
case,  the  sale  of  Maxwell's  estate,  under  the  judgment  and 
execution  against  him,  gave  a  present  seizin  of  an  estate,  of 
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***»- inheritance  to  the  purchasers,  subject  to  the  life  estate  of 

Bdmeaton  Mrs.  Maxwell  if  she  survived  her  husband ;  and  the  widow 
jV  of  D.  Dunham  is  entitled  to  dower  in  his  share  of  the  prem- 
ises. The  widow  of  Maxwell  is  entitled  to  have  assigned 
for  her  dower  one-third  of  the  premises,  and  Mrs.  Dunham 
wiil  be  entitled  to  dower  in  two-thirds  of  the  reversion  of 
that  third  if  she  survives  Mrs.  Maxwell.  She  is  also  en- 
titled to  dower  in  two-thirds  of  the  other  two-thirds  of  the 
premises  from  the  present  time.  If  the  property  is  sold 
under  the  decree  in  this  cause,  the  interest  of  each  in  the 
purchase-money  must  be  estimated  upon  the  same  princi- 
ples; and  if  the  value  of  Mrs.  Dunham's  life  is  worth  the 
same,  or  less  than  that  of  Mrs.  Maxwell,  the  dower  right  of 
Mrs.  Dunham  in  the  first  third  is  worth  nothing. 


[*687]        "Edheston  and  Riddle,  Executors,  &c.  v.  Ltd*  and 

Wai/ton. 

A  creditor  whose  execution  at  law  has  been  returned  unsatisfied,  may  Ale  a 
bill  to  reach  the  equitable  estate  of  the  defendants,  either  in  his  own  name 
and  for  his  own  benefit ;  or  he  may  join  with  other  creditors  standing  in 
the  same  situation  with  himself;  or  he  may  file  a  bill  in  behalf  of  himself 
and  all  others,  being  judgment  creditors,  whose  executions  have  been  re- 
turned unsatisfied  and  who  may  choose  to  come  in  under  the  decree  and 
contribute  to  the  expenses  of  the  suit 

A  judgment  creditor  does  not  obtain  a  specific  Ben  upon  the  equitable  estate 
of  the  debtor  by  the  return  of  an  execution  unsatisfied,  but  by  the  corny 
menoement  of  a  suit  in  equity  after  the  execution  has  been  so  returned. 

An  assignment  by  the  defendant  of  his  property  after  the  filing  the  bill  in 
this  court,  will  not  divest  the  lien  of  the  judgment  creditor. 

Where  property  has  been  fraudulently  assigned  by  the  debtor,  so  that  be  has) 
no  legal  or  equitable  rights  as  against  the  assignee,  it  will  be  UQOMSsry  to 
make  the  assignee  a  party  to  enable  the  court  to  reach  the  property  in  hie 


But  where  the  debtor  still  retains  the  legal  or  equitable  interest  in  the  prop- 
erty, such  interest  may  be  conveyed  to  the  complainant  or  transferred  to  a 
receiver  under  the  decree  of  the  court,  without  making  the  trustee  of  the 
t  a  party. 
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The  debts,  choses  in  action  and  other  equitable  rights  of  the  defendant  may        1829. 
be  assigned  or  sold  under  the  decree  of  this  court,  and  the  purchaser  wrf " 
be  protected  both  in  equity  and  at  law. 


BdmestOQ 
▼. 
Every  species  of  property  belonging  to  a  debtor  may  be  reached  and  applied        Lyde. 

to  the  satisfaction  of  his  debts. 


The  complainants  recovered  judgment  against  the  do- NoT-  MUl 
fendants  in  the  Supreme  Court  for  $8,945  59,  and  issued  a 
fieri  facias  thereon  to  the  sheriff  of  the  city  and  county  of 
New  York,  where  the  defendants  were  arrested  and  where 
they  still  resided.  The  sheriff  having  returned  the  execu- 
tion unsatisfied,  the  complainants  filed  their  bill  in  this 
cause  for  a  discovery,  and  to  obtain  satisfaction  of  their 
judgment  out  of  the  equitable  estate  and  choses  in  action 
of  the  defendants,  which  could  not  be  reached  by  the  exe- 
cution at  law.  By  the  answer,  the  facts  stated  in  the  bill 
were  admitted.  The  defendants  also  admitted  that  .they 
were  insolvent  and  unable  to  pay  their  debts ;  that  certain 
real  estate  of  theirs  was  sold  under  an  execution  in  their 
favor  and  bid  in  by  W.  G.  *Buckner  for  their  benefit,  sub-  [*688] 
ject  to  the  lien  of  such  sums  as  he  should  advance  to  them 
from  time  to  time,  for  which  they  held  his  written  receipt, 
or  acknowledgment  of  the  trust ; .  and  that  he  had  advanced 
to  them  $1,400  on  account  thereof  The  defendants  also 
set  out  in  their  answer  an  account  of  several  choses  in  action 
of  small  or  doubtful  value,  which  belonged  to  them  at  the 
time  the  complainants'  bill  was  filed.  They  also  alleged 
that  there  were  other  judgment  creditors  whose  judgments 
were  prior  to  that  of  the  complainants,  and  that  such  credi- 
tors ought  to  be  made  parties  to  the  suit  The  cause  was 
heard  on  bill  and  answer ;  and  the  questions  raised  on  the 
hearing  were,  whether  the  other  judgment  creditors  and 
Buckner  ought  to  have  been  made  parties;  and  as  to  the 
nature  of  the  relief  to  which  the  complainants  were  entitled. 

R.  Sedgwick  for  the  complainants. 

(7.  Qriffin  for  the  defendants. 
Vol.  L  45 
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18*9.  The  Chancellor  : — The  first  question  in  this  case  is  i 


to  the  rights  of  the  other  judgment  creditors  of  the  defend- 
jl^  ants,  and  whether  they  are  necessary  parties.  It  might  be 
sufficient  in  this  case  to  say  they  do  not  stand  in  the  same 
right  with  the  complainants,  as  it  does  not  appear  by  the 
answer  that  executions  in  those  causes  have  been  actually 
returned  unsatisfied;  which  was  necessary  to  give  them 
any  right  to  come  into  this  court  for  relief;  (Beck  v.  Bur- 
dett,  1  Paige's  B.  305.)  But  it  may  be  useful  to  inquire 
whether  they  would  be  necessary  parties,  even  if  that  fact 
was  distinctly  alleged  in  the  answer.  I  have  once  had 
occasion  to  examine  this  question  elsewhere,  and  the  con- 
clusion to  which  I  arrived  was,  that  the  creditor  whose  exe- 
cution at  law  was  returned  unsatisfied  might  file  a  bill  to 
reach  the  equitable  estate  of  the  defendants,  either  in  his 
own  name  and  for  his  own  benefit^  or  might  join  with  others 
standing  in  the  same  situation  in  a  joint  suit  for  their  joint 
benefit,  in  proportion  to  the  amount  due  to  each,  as  in  the 
case  of  AfcDermoU  and  others  v.  Strong^  (4  John.  Ch.  B. 
687,)  or  that  he  might  file  a  billt  in  the  usual  way,  in  be- 
half of  himself  and  all  others  standing  in  the  same  situation, 
[*689]  *s  j  udgment  creditors  whose  executions  *had  been  returned 
unsatisfied,  and  who  might  choose  to  come  in  under  the 
decree  and  contribute  to  the  expenses  of  the  suit  I  can 
see  no  reasonable  objection  to  either  mode  of  proceeding. 
The  latter  at  the  first  blush  may  appear  the  most  equitable, 
but  the  two  first  are  much  more  likely  to  insure  a  vigilant 
prosecution  of  the  suit.  And  on  farther  examination  it 
may  seem  unjust  that  the  creditor  who.  has  sustained  all 
the  risk  and  expense  of  bringing  his  suit  to  a  successful 
termination,  should  in  the  end  be  obliged  to  divide  the 
avails  thereof  with  those  who  have  slept  upon  their  rights, 
6t  who  have  intentionally  kept  back  that  they  might  profit 
by  his  exertions,  when  there  could  no  longer  be  any  risk 
in  becoming  parties  to  the  suit 

The  case  of  AfcDermoU  and  others  v.  Strong,  does  not 
sanction  the  idea  that  a  party  obtains  any  specific  lien  upon 
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the  equitable  estate  of  the  debtor  by  the  return  of  an  exe-  lo- 
cution unsatisfied.  But  by  that  act  he  puts  himself  in  a  Sdmstw  ~ 
situation  to  obtain  a  specific  lien  by  the  commencement  of  "v 
a  suit  here.  In  that  case  the  complainant's  executions  had 
been  returned  unsatisfied,  and  their  suit  in  this  court  had 
been  pending  several  months  before  the  debtor  conveyed 
his  property  to  the  defendants,  as  his  assignees  under  the 
insolvent  act ;  and  the  complainants  had  also  given  notice 
to  the  original  trustee  that  they  intended  to  seek  satisfac- 
tion out  of  the  trust  fund,  by  the  aid  of  this  court.  Under 
these  circumstances  the  Chancellor,  very  properly,  decided 
that  by  their  legal  diligence  the  complainants  had  obtained 
a  specific  lien  upon  the  fund  which  entitled  them  to  a  pre- 
ference. But  it  is  evident  he  did  not  consider  the  issuing 
of  the  executions  as  giving  any  priority ;  for  the  execution 
of  one  of  the  complainants  was  issued  in  May  and  the  other 
in  June,  yet  the  decree  in  that  case  provided  that  if  the 
fund  was  not  sufficient  to  satisfy  both  judgments,  it  should 
be  distributed  among  the  complainants  rateably,  in  propor- 
tion to  the  amount  due  to  each.  Where  the  property  is 
not  levied  on  by  the  execution,  or  where,  from  its  nature, 
it  could  not  be  reached  by  an  execution  at  law,  the  return 
of  the  execution  unsatisfied  does  not  give  to  the  creditor 
any  specific  lien.  He  must  follow  up  his  execution  by  the 
commencement  of  a  suit  here,  before  he  *can  obtain  any  [*640] 
claim  to  a  priority.  The  creditor  whose  legal  diligence 
has  pursued  the  property  into  this  court  is  entitled  to  a  pre- 
ference as  the  reward  of  his  vigilance.  In  EdgeU  v.  Hay- 
wood, (3  Atk.  Bep.  857,)  Lord  Hardwicke  says,  "  The 
court  does  not  proceed  in  this  case  on  the  ground  of  a  spe- 
cific lien,  but  only  considers  it  a  part  of  the  property  of 
the  debtor  which  the  creditor  cannot  come  at  without  the 
aid  of  this  court.  I£  therefore,  after  judgment,  or  even 
after  the  fieri  facias  had  been  issued,  the  debtor  had  as- 
signed this  bona  fide,  and  for  a  valuable  consideration,  and 
without  notice,  it  would  be  good,  and  prevail  against  this 
creditor.    But  after  a  lull  brought  and  a  lis  pendens  created 
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i*29-  as  to  this  thing,  such  assignment  could  not  prevail."  So  in 
Edmeston  the  case  of  Spader  v.  Davis,  (5  John.  Ch.  Sep.  280,)  the 
Lyde.  holder -of  a  fund  under  an  assignment  which  was  fraudu- 
lent in  law,  was  held  accountable  only  for  so  much  thereof 
as  remained  in  his  hands  at  the  time  of  the  commencement 
of  the  suit  in  this  court.  If  the  creditor  whose  execution 
is  first  returned  unsatisfied  pursues  the  race  of  legal  dili- 
gence, by  the  commencement  of  a  suit  here,  he  will  obtain 
the  reward  of  his  vigilance ;  but  if  he  abandons  the  pur- 
suit, or  lingers  on  the  way,  before  he  has  obtained  a  specific 
lien,  he  has  no  right  to  complain  if  another  creditor  obtains 
a  preference  by  superior  vigilance.  The  other  judgment 
creditors  were  not  necessary  parties  and  the  complainants 
are  entitled  to  a  preference  in  payment  out  of  the  equitable 
assets  which  belonged  to  the  defendants  at  the  time  of  the 
commencement  of  this  suit 

Neither  was  Buckner  a  necessary  party.  WheTe  the 
property  has  been  fraudulently  assigned  by  the  debtor,  so 
that  he  has  no  legal  or  equitable  rights  as  against  the  as- 
signee, it  will  be  necessary  to  make  the  assignee  a  party,  to 
enable  the  court  to  reach  the  property  in  his  hands.  A 
decree  against  the  fraudulent  assignor  would  not  in  that 
case  give  any  right  to  the  property  in  the  hands  of  the  as- 
signee. But  where  the  debtor  still  retains  the  legal  or 
equitable  interest  in  the  property,  such  interest  may  be 
conveyed  to  the  complainant,  or  transferred  to  a  receiver 
under*  the  decree  or  order  of  this  court ;  who  can  call  upon 
the  debtor  or  trustee  of  the  defendant  in  the  same  manner 
as  the  defendant  himself  might  have  done  previous  to  the 
[*041]  filing  of  the  bilL  As  *there  is  no  allegation  of  fraud  as  to 
Buckner,  if  he  was  made  a  defendant  he  would  be  entitled 
to  the  advances  which  he  has  made,  together  with  his  costs. 
If  all  the  right  of  the  defendants  is  sold  under  a  decree  in 
this  suit,  the  purchaser  will  be  entitled  to  an  assignment  of 
the  land  from  Buckner,  on  paying  the  amount  due.  And 
if  he  should  unreasonably  refuse  to  permit  the  purchaser 
to  redeem,  he  might  subject  himself  to  the  costs  of  a  suit 
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instituted  for  that  purpose-  The  debts,  choses  in  action  *M*- 
and  other  equitable  rights  of  the  defendants  may  be  as-  Bdmeston 
signed  or  sold,  under  the  decree  of  this  court,  so  as  to  vest  jL^ 
an  equitable  interest  in  the  purchaser,  which  will  be  pro- 
tected both  here  and  at  law.  The  Court  of  Exchequer  in 
England  has  gone  so  far  as  to  compel  the  purchaser  of  a 
debt  due  to  a  bankrupt's  estate  to  perform  his  contract  spe- 
cifically. ( Wright  v.  Bell,  Daniels'  E.  95.)  The  principle 
being  established  that  every  species  of  property  belonging 
to  a  debtor  may  be  reached  and  applied  to  the  satisfaction 
of  his  debts,  the  powers  of  this  court  are  perfectly  adequate 
to  carry  that  principle  into  full  effect.  [1]  The  only  diffi- 
culty is  in  deciding  which  of  the  various  powers  of  the 
court  is  best  adapted  to  the  end;  which  will  be  the  most 
convenient,  and  least  expensive  to  the  parties.  This  must 
in  a  great  measure  depend  upon  the  nature  of  the  property 
to  be  reached.  I  shall  not  therefore  for  the  present,  under- 
take to  lay  down  any  general  rules  on  the  subject,  except  one 
which  is  perfectly  obvious.  If  the  property  is  of  such  a 
nature  that  its  fair  value  may  be  obtained  by  a  sale  at  auc- 
tion, in  the  usual  manner,  that  course  should  be  resorted 
to  as  the  most  expeditious  and  least  expensive. 

The  principal  property  in  this  case  is  an  equitable  right 

[1]  2R.S.  (4th  ed.)  363,  sec.  42,  and  revisor'e  note.  To  entitle  the  judg- 
ment creditor  to  the  aid  of  Chancery  to  obtain  satisfaction  of  his  judgment 
against  the  defendant,  out  of  property  not  liable  to  execution,  he  must 
show  not  only  an  execution  issued  but  returned  nulla  bona.  McEhoan 
y.  WiOis,  9  Wen.  648 ;  Olarkson  v.  De  Fyster,  3  Paige,  320.  Therefore  the 
plaintiff  should  state  in  his  bill  the  issuing  of  the  execution,  the  time  when 
returnable,  and  the  actual  return  of  the  sheriff  thereon.  Cassidy  v.  Meacham, 
d.  211.  His  right  to  relief  is  recognized  only  after  he  has  exhausted  all 
his  legal  remedies,  without  obtaining  satisfaction.  Child  v.  Brace,  4  id.  310. 
The  judgment  must  be  obtained  in  one  of  the  courts  of  this  state,  or  Chancery 
will  not  aid  the  judgment  creditor.  TarbeU  v.  Griggs,  3  Paige,  207.  Nor 
does  it  lie  at  the  suit  of  a  county  to  .enforce  the  payment  of  county  taxes, 
where  the  warrant  for  collection  has  been  returned  unsatisfied  to  the  county 
treasurer,  for  want  of  property  whereon  to  levy.  Duramt  v.  Supervisors  of 
Albany  Go.,  26  Wen.  66.  All  persons  against  whom  the  judgment  was  ren- 
dered should  be  made  parties  to  the  bill.     Child  v.  Brace,  4  Wen.  309. 
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1529.       to  certain  real  estate,  subject  to  the  payment  of  the  advan- 
~ idmeeton    ces  made  by  Buckner  thereon.    If  that  is  sufficient  to  satisfy 
Lyde       *^e  complaina11*8'  debt  and  costs,  no  farther  proceedings 
will  be  necessary  as  to  the  other  property  of  the  defendants. 
There  must  for  the  present  be  a  decree  declaring  the 
rights  of  the  complainants,  and  providing  for  the  sale  of 
that  property,  reserving  further  directions. 
The  following  decree  was  entered : 
[*642J  *"  This  cause  having  been  brought  on  to  be  heard  on  bill 

and  answer,  and  on  hearing  Mr.  R.  Sedgwick  of  counsel 
for  the  complainants  and  Mr.  G.  Griffin  of  counsel  for  the 
defendants,  and  the  Chancellor  having  duly  considered  the 
same,  it  is  this  day  adjudged  and  declared,  and  this  court 
by  virtue  of  the  power  therein  vested  doth  adjudge  and 
declare,  that  the  complainants  are  entitled  to  the  proceeds 
of  all  the  choses  in  action,  stocks,  property,  estate  and  effects 
of  the  defendants,  either  in  law  or  equity,  in  possession,  re- 
version or  remainder,  or  held  in  trust  for  them  or  either  of 
them,  and  which  belonged  to  them  or  either  of  them,  or  in 
which  they  had  any  interest  in  law  or  equity  at  the  time 
of  the  commencement  of  this  suit ;  or  to  so  much  of  the 
said  proceeds  as  may  be  necessary  to  satisfy  the  amount  due 
on  their  judgment  against  the  defendants,  in  the  pleadingB 
in  this  cause  mentioned,  with  the  lawful  interest  thereon, 
and  their  costs  in  this  suit  to  be  taxed:  It  is  therefore 
ordered  and  decreed  that  the  defendants  be  enjoined  from 
collecting,  receiving,  disposing  of  or  intermeddling  with 
any  of  the  said  choses  in  action,  stocks,  property,  estate  or 
effects,  or  to  the  proceeds  thereof)  except  so  far  as  is  neces- 
sary to  preserve  the  same  from  waste  or  loss,  until  the 
amount  of  the  said  judgment  with  the  interest  and  costs 
aforesaid  is  fully  satisfied,  or  until  the  further  order  of  this 
court.  And  it  is  further  ordered  and  decreed,  that  all  the 
right  and  interest  of  the  said  defendants,  either  in  law  or 
equity,  to  the  lots  or  parcels  of  land,  with  the  buildings 
therein  mentioned  or  referred  to  in  the  receipt  of  William 
Goelet  Buckner,  mentioned  and  set  forth  in  the  defendants' 


OASES  IN  CHANCERY.  «4£ 

answer  in  the  cause,  together  with  all  their  right  and  claim  hm* 
against  the  said  Buokner,  for  or  on  account  of  the  said  lots,  Edmonton"" 
Or  of  the  said  receipt,  be  sold  at  public  vendue  by  ot  under  j* 
the  direction  of  one  of  the  masters  of  this  court,  at  the  Mer- 
chants' Exchange  in  the  city  of  New  York,  the  said  mas- 
ter giving  three  weeks'  public  notice  of  the  time  and  place 
of  such  sale  in  one  of  the  public  newspapers  in  the  city  of 
New  York,  at  least  once  in  each  week ;  and  that  previous 
to  the  said  sale,  the  said  master  ascertain  as  near  as  may 
be  the  amount  advanced  by  the  said  Buckner  to  the  de- 
fendants on  account  of  the  said  receipt;  and  that  he  have 
♦liberty  to  examine  the  defendants,  or  any  witnesses  on  [#648] 
oath  for  that  purpose,  if  he  shall  deem  it  necessary ;  that 
the  sale  be  made  at  the  risk  of  the  purchaser,  for  cash,  and 
that  the  complainants  be  at  liberty  to  become  purchasers 
on  such  sale ;  that  the  master  execute  a  conveyance  or  as- 
signment to  the  purchaser  in- such  form  as  the  master  may 
think  proper,  and  that  the  defendants,  if  required  by  the 
purchaser,  join  in  the  said  conveyance  or  assignment  as  the 
master  may  direct ;  and  that  they  be  required  to  stipulate 
therein  that  the  purchaser  be  at  liberty  to  use  their  names, 
if  he  shall  deem  it  necessary,  in  any  suits  or  proceedings  in 
relation  to  the  subject  matter  of  the  said  sale,  he  giving  to 
them  such  indemnity  against  the  costs  of  any  such  suit  or 
proceedings  as  may  be  directed  by  this  court  previous  to 
the  commencement  of  any  such  suit  or  proceeding.  And 
that  the  master  pay  to  the  complainants  or  their  solicitor 
out  of  the  proceeds  of  the  said  sale  their  costs  of  this  suit 
to  be  taxed,  and  also  the  amount  of  their  said  judgment 
with  lawful  interest  thereon,  or  so  much  as  the  purchase- 
money  will  pay  of  the  same,  and  -that  the  master  take  a 
receipt  for  the  amount  so  paid  and  file  the  same  with  his 
report ;  and  that  he  bring  the  surplus  moneys  arising  from 
the  said  sale,  if  any  there  be,  into  court  without  delay,  to 
abide  the  further  order  of  the  court  And  it  is  farther 
ordered,  that  if  the  moneys  arising  from  the  said  sale  are 
not  sufficient  to  pay  the  amount  due  on  the  said  judgment, 
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****•  with  interest  and  costs  as  aforesaid,  the  said  master  asoer- 
Massey  tain  the  amount  of  such  deficiency,  and  specify  the  same 
Gflleian.  m  *"*  ^P01*  >  an(^  ^at  on  ^e  coming  in  and  confirmation 
of  the  said  report,  the  complainants  may  apply  to  this  court 
for  such  further  directions  as  may  be  necessary  or  proper 
in  relation  to  such  deficiency.  And  in  the  meantime  either 
party  is  to  be*  at  liberty  to  apply  to  this  court  from  time  to 
time  as  they  may  be  advised  in  relation  to  the  said  prop- 
erty or  effects  of  the  defendants,  or  the  preservation  or  dis- 
position thereof  or  the  collection  of  the  debts." 


[*644]  *Massey  and  others  v.  Gillelan  and  others. 

Where  the  complainants  became  insolvent  pending  the  suit,  and  awmgnrtd  all 
their  interest  therein  to  a  third  person,  the  assignee  was  not  permitted  to 
proceed  with  the  suit  in  their  names  without  giving  security  for  oosts.[l] 

Not.  11th.  G.  C.  Troup  presented  the  petition  of  the  defendant  Gil- 

lelan  setting  forth  among  other  things  that  the  complain- 
ants were  insolvent,  and  that  this  suit  was  carried  on  for 
the  benefit  of  the  assignees  to  whom  the  subject  matter  of 
the  controversy  had  been  assigned ;  'and  praying  that  secu- 
rity for  the  costs  might  be  'given  by  the  complainants  or 
the  assignees.  He  cited  Ketchum  <t  Blake  v.  Clarke,  (4 
Johns.  Hep.  484,)  and  Waring  v.  Baret,  (2  Cowen's  Bep. 
460.) 

S.  A.  Foot,  for  the  complainants,  insisted  that  by  the 
answer  of  Gillelan  sufficient  was  admitted  to  show  the 
complainants  must  succeed  in  the  suit,  and  for  that  reason 
Gillelan  was  not  entitled  to  demand  security  for  costs. 

[1]  Miller  v.  Franklin,  20  Wen.  630;  Jordan  v.  Sherwood,  10  id.  622; 
Schoolcraft  y.  Lalhrop,  5  Cow.  17.  So  he  is  liable,  although  an  assignee  oi 
only  part  of  a  demand.    BUssy.  Oto,  lDenio,666;  N.  Y.  Code  sec.  S2L 
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The  Chancellor: — The  defendant  is  entitled  to  aeon-  im*- 
rity  for  costs.  Although  the  parties  for  whose  benefit  the  Whitmarah 
suit  is  now  continued  may  be  compelled  to  pay  the  costs  q^J^^ 
of  the  subsequent  proceedings,  the  remedy  against  them  as 
to  the  costs  already  accrued  is  at  least  doubtful.  They 
,  cannot  however  be  permitted  to  continue  the  proceeding 
without  giving  sufficient  security  to  cover  the  costs  already 
incurred  by  the  defendant,  as  well  as  those  to  which  he 
may  hereafter  be  subjected.  There  is  nothing  in  the  plead- 
ings as  they  now  stand  which  can  enable  me  to  determine 
what  will  be  the  final  decision  in  the  cause  on  the  question 
of  the  costs.  The  decision  on  the  motion  to  dissolve  the 
injunction  is  not  conclusive,  as  several  matters  of  defence 
were  set  up  which  are  not  responsive  to  the  bill,  and  for 
that  reason  were  not  taken  into  consideration  on  the  deci- 
sion of  that  motion. 

The  complainants  or  their  assignees  must  within  thirty 
days  after  service  of  a  copy  of  the  order,  give  security  for 
the  costs,  by  a  bond  in  the  penalty  of  $250,  with  two  suffi- 
cient sureties  to  be  approved  of  by  the  assistant  register 
and  filed  in  his  office.  And  in  default  thereof  the  bill  in 
this  cause  must  be  dismissed  with  costs. 


*Whitmarsh  v.  Campbell.  [#646] 

Exception*  for  scandal  or  impertinence,  under  the  53d  role,  must  point  out 
the  exceptionable  matter  with  sufficient  certainty  to  enable  the  advene  party 
and  the  officers  of  the  court  to  ascertain  what  particular  parte  of  the  plead- 
ing or  proceeding  are  to  be  stricken  out  if  the  exceptions  are  allowed. 

If  several  parts  of  the  answer,  or  other  proceeding,  are  deemed  impertinent^ 
each  part  should  form  the  subject  of  a  separate  exception. 

The  complainant  after  excepting  to  the  answer  in  this  Daoember  let. 
case,  for  insufficiency  in  divers  particulars  which  were  speci- 
fied in  the  usual  manner,  and  under  the  rule  of  May,  1829, 
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1829.  (the  same  as  new  rule  58,)  added  the  following  exception 
wwtmarah"  for  impertinence :  "  The  said  separate  answer  of  the  said 
OsmML  defendant  is  impertinent  in  setting  forth  at  full  length  di- 
vers letters  and  other  documents,  and  in  stating  arguments 
and  recitals  instead  of  facts."  The  master  decided  this  ex- 
ception was  well  taken,  and  reported  that  the  exceptionable  - 
ipatter  was  marked  by  him  in  a  copy  of  the  answer  which 
had  been  laid  before  him,  and  that  he  had  included  the 
same  in  brackets.    On  exceptions  to  the  master's  report, 

J.  Hoyt,  for  the  defendants,  insisted  that  this  exception 
was  not  well  taken,  as  it  did  not  specify  what  particular 
parts  of  the  answer  were  impertinent 

J.  Clisbie,  for  the  complainant 

The  Chancellor;— The  object  of  the  late  rule  of  this 
oourt  in  relation  to  exceptions  for  scandal  or  impertinence, 
was  to  require  the  party  excepting  to  point  out  the  objec- 
tionable passages  with  such  clearness  and  precision  that  the 
adverse  party  might,  from  the  exceptions,  ascertain  what 
was  to  be  stricken  out  or  altered,  if  the  exceptions  were 
submitted  to  by  him  or  allowed  by  the  master ;  and  that 
the  proper  officer  of  the  court  might  be  enabled  to  comply 
with  the  provisions  of  the  57th  rule.  If  there  are  several 
parts  of  the  answer  or  other  proceeding  in  the  cause,  which 
are  deemed  scandalous  or  impertinent,  eaph  should  form  the 
r#646]  subject  of  a  *separate  exception ;  with  such  references  to  the 
scandalous  or  impertinent  matter,  or  the  pages  in  which  it 
is  contained,  as  to  enable  the  adverse  party  and  the  officers 
of  the  court  to  ascertain  precisely  what  is  considered  objec- 
tionable. The  exception  in  this  case  is  defective  in  all 
these  particulars,  and  ought  not  to  have  been  allowed. 
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Johnson 
JOHNSON  AND  OTHERS  V.  PlNNEY  AND  OTHERS.  Ptaoej, 

Where  a  party  is  in  contempt,  the  court  will  not  grant  an  application  in  his 

favor,  which  is  not  a  matter  of  strict  right 
If  he  applies  to  the  court  for  a  favor,  it  will  only  he  granted  on  condition  that 

he  purges  his  contempt,  by  complying  with  the  former  order  of  the  court 

The  order  to  close  the  proofe  in  this  cause  had  been  reg-  December  6th. 
ularlarly  entered  by  the  complainant's  solicitor. 

M.  T.  Reynolds,  for  the  defendant  Pinney,  on  an  affidavit 
of  merits,  stating  special  circumstances,  applied  for  a  com- 
mission to  take  the  testimony  of  a  witness  whose  residence 
could  not  be  discovered  before  the  proofe  were  closed. 

m 

J.  Rhoades,  for  the  complainants,  resisted  the  application 
on  the  ground,  among  others,  that  the  defendant  was  in 
contempt  for  not  paying  a  bill  of  costs,  on  a  motion  pre- 
viously made  by  him  to  dissolve  the  injunction  in  this  suit 

The  Chancellor  : — It  is  a  general  rule  that  a  party 
cannot  apply  to  the  court  for  a  favor  while  he  is  in  con- 
tempt (Vowles  v.  Young,  9  Ves.  173;  Prac.  Reg.  188; 
Green  v.  Thompson,  1  Sim.  &  Stu.  121.)  And  the  com- 
plainant is  not  obliged  to  accept  an  answer  until  the  party 
has  cleared  his  contempt  for  neglecting  to  appear  or  answer. 
If  the  party  does  not  insist  upon  his  costs,  but  accepts  the 
answer,  and  proceeds  thereon,  he  cannot  afterwards  object 
that  those  costs  have  not  been  paid.  {Anonymous,  15  Ves.* 
174;  Smith  v.  Bhfield,  2  Ves.  &  B.  100.)  In  this  case  the 
proofe  have  been  regularly  closed.  The  defendant  is  in 
contempt  for  not  paying  the  costs  of  a  former  motion  which 
foiled.  An  *attachment  was  issued  for  the  costs,  but  they  [*647] 
have  not  been  paid.  The  fevor  now  asked  of  the  court 
ought  not  to  be  granted  until  the  defendant  cleaiB  himself 
of  his  contempt,  by  the  oayment  of  those  costs.    I  do  not 
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i***-       intend  to  be  understood  as  applying  this  principle  to  an  ap- 
Jamee      plication  which  is  a  matter  of  strict  right;  as  a  motion  to 
^'         set  aside  proceedings  for  irregularity ;  or  to  dismiss  a  bill 
for  want  of  prosecution. 

The  motion  for  leave  to  examine  this  witness  must  be 
granted,  without  prejudice  to  the  complainant's  right  to 
proceed  to  a  hearing  the  first  opportunity.  But  the  order 
for  leave  is  only  upon  payment  of  the  costs  of  opposing 
this  motion ;  and  the  costs  necessary  to  be  paid  to  purge 
the  defendant's  contempt 


James  v.  Berry  and  others. 

Where  notice  of  the  order  to  produce  witnesses  has  been  served  upon  the 
agent  of  the  solicitor  for  the  opposite  party,  each  party  has  doable  the 
usual  time  to  produce  his  witnesses. 

If  the  adverse  party  wishes  to  shorten  the  time,  he  most  obtain  an  order  upon 
his  part  and  serve  notice  thereof  upon  the  opposite  solicitor,  either  person- 
ally or  by  leaving  the  same  at  his  office 

December  5th.  The  complainant  obtained  a  rule  to  produce  witnesses  in 
40  days,  and  served  notice  thereof  on  the  agent  of  the  de- 
fendants' solicitor.  Previous  to  the  expiration  of  the  40 
days,  the  complainant's  solicitor,  upon  an  affidavit  stating 
that  he  had  not  been  able  to  examine  his  witnesses,  applied 
for  an  extension  of  the  time. 
« 

The  Chancellor: — The  true  construction  of  the  rule 
of  December  1st,  1825,  (same  as  new  rule  68,)  is,  that  where 
notice  of  the  order  to  produce  witnesses  has  been  served 
upon  an  agent,  each  party  has  double  the  usual  time,  before 
either  can  enter  an  order  to  close  the  proofe.  If  the  ad- 
verse party  wishes  to  shorten  the  time,  he  must  obtain  an 
order  on  his  part,  and  serve  notice  thereof  on  the  opposite 
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solicitor  in  person,  or  at  his  office.    The  complainant  in       1829. 
this  case  has  therefore  sufficient  time  left  to  examine  his    Southwiok 
witnesses,  and  no  extension  thereof  is  necessary.  Ttn  *• 


♦Everitt  v.  Huffman  and  others.  [*< 

Where  only  part  of  the  money  secured  by  a  mortgage  is  due,  and  the  hill  is 
taken  as  confessed,  the  reference  to  ascertain  whether  the  premises  can  be 
sold  in  parcels  is  a  common  order. 

J.  Bloore,  for  the  complainant,  presented  a  petition  December  6th. 
stating  that  only  a  portion  of  the  money  secured  by  the 
mortgage  in  this  cause  was  due,  and  that  the  mortgaged 
premises  were  so  situated  that  a  part  thereof  could  not  be 
sold  without  injury  to  the  interest  of  all  concerned. 

The  Chancellor  decided  that  under  the  provisions  of 
the  Revised  Statutes,  (2  R  S.  192,  sect  161,  162,  163,)  if 
the  bill  is  taken  as  confessed  in  such  a  case,  or  the  com- 
plainant is  otherwise  entitled  to  a  reference  of  course,  under 
the  184th  rule,  he  may  have  a  clause  inserted  in  the  com- 
mon order  of  reference,  of  course,  directing  the  master  to 
ascertain  and  report  the  situation  of  the  mortgaged  prem- 
ises, and  whether  the  same  can  be  sold  in  parcels  without 
injury  to  the  interests  of  the  parties. 


Southwiok  v.  Van  Busstjm  and  others. 

An  order  to  examine  a  complainant,  as  to  any  payments  received  by  him 
where  the  defendant  is  either  absent,  concealed  or  a  non-resident,  is  a 
common  order;  but  an  order  for  leave  to  examine  a  complainant  in  his 
own  favor  can  only  be  obtained  upon  a  special  application. 


648  OASES  IN  CHANCERY. 

1M»«  J.  Rhoadss,  in  behalf  of  Mr.  Adriance,  solicitor  for  the 

Stttthwiek    oompiainaftt,  presented  an  affidavit,  from  which  it  appeared 

V«*  pmhuujb  ^at  ^e  bill  k*d  been  regularly  taken  as  confessed  by  all 

Dec.  6th.       the  defendants,  and  that  one  of  them  was  not  a  resident 

within  this  state. 

The  Chancellor  decided  that  under  the  provisions  of 
the  R  S.,  (part  3,  ch.  1,  tit.  2,  art.  4,  §  128,  being  2  R  S. 
187,  §  128,)  the  complainant  may  have  a  clause  inserted  in 
[*649]  die  "common  order  of  reference,  of  course,  directing  the 
master  to  examine  the  complainant  as  to  any  payments  that 
may  have  been  made  to  him,  or  to  any  person  for  his  use, 
on  account  of  the  demand  mentioned  in  the  bill,  and  which 
ought  to  be  credited  on  such  demand.  But  the  Chancellor 
intimated  that  on  a  reference  under  the  section  next  pre- 
ceding the  one  above  referred  to,  (i.  <s.,  2  R  S.  186,  7,  §  127,) 
the  complainant  could  not  be  examined  by  the  master,  ex- 
cept by  the  order  of  the  court  made  on  a  special  application. 


AN 
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PRINCIPAL    MATTERS. 


A 
AGREEMENT. 


X.  Where  a  parol  agreement  was  made  for 
the  purchase  of  a  lot  of  land  for  the  sum 
$21  50  per  acre,  to  he  paid  in  seven  equal 
annual  payments,  and  hy  the  agreement,  the 
grantor  was  to  have  the  lot  surveyed  and  to 
give  a  conveyance  with  warranty,  on  the 
payment  of  $300  hy  the  grantee,  and  upon 
his  executing  to  the  grantor  a  bond  and 
mortgage  for  the  residue  of  the  purchase- 
money:  and  the  grantee  went  into  posses- 
sion under  the  agreement,  and  continued  in 
possession  8  or  9  years,  making  payments  the 
from  time  to  time  towards  the  land,  for  which 
the  grantor  gave  receipts,  specifying  therein 
that  the  moneys  received  were  in  payment  for 
the  land,  and  that  he,  the  grantor,  was  to 
give  the  grantee  a  deed  therefor ;  the  grantee 
made  a  payment  of  $333  soon  after  he  we'nt 
into  possession  at  the  expiration  of  8  years  from 
the  time  the  agreement  was  made,  the  grantor 
tendered  a  deed  to  the  grantee,  and  demanded 
payment  or  security  for  the  balance  of  the 
purchase-money,  the  defendant  refused  to  ac- 
cept the  deed,  alleging  that  it  contained  too 
much  land,  and  that  the  grantor  had  included 
too  much  interest  in  thebalance  he  claimed  to 
be  due;  it  was  held,  that  neither  party  could 
take  advantage  of  the  agreement's  not  being 
in  writing,  that  it  was  too  late  for  the  defend- 
ant to  object  that  the  grantor  had  not  caused 
a  survey  to  be  made  of  the  lot,  and  delivered 
a  deed  therefor  immediately  after  the  first 
payment,  that  the  defendant  could  only  have 


put  am  end  to  the  contract  by  tendering  the 
balance  due  and  demanding  a  performance  of 
the  contract  on  the  part  of  the  grantor;  that 
a  tender  and  demand  made,  after  a  bill  had 
been  filed  by  the  grantor  for  a  specific  per- 
offormance  was  a  nullity.  Kmekerbadcerv.  Har» 
rw,  209 


2.  An  offer  to  purchase  was  made  hy  let- 
ter, and  previous  to  the  receipt  of  the  letter 
by  the  other  party,  the  party  making  the  offer 
died  insolvent  The  party  receiving  the  let- 
ter  consented  to  sell  on  the  terms  proposed 
and  sent  an  answer  to  that  effect,  but  without 
any  knowledge  on  his  part  of  the  death  of 
the  purchaser.  Held,  that  he  was  not  bound 
by  such  acceptance  of  the  offer,  and  that  the 
title  to  the  property  was  not  changed.  Frith 
v.  Lawrence,  434 

3.  To  make  a  valid  contract,  it  is  not  only 
necessary  that  the  minds  of  the  contracting 
parties  should  meet  on  the  subject  of  the  con- 
tract, but  that  fact  must  be  communicated  to 
each  other.  id. 

4.  Where  an  offer  to  sell  is  made  to  a  dis- 
tant correspondent  by  letter,  and  he  declines 
the  offer,  he  cannot  afterwards  assent  to  it  so 
as  to  make  it  a  valid  purchase  without  a  sub- 
sequent assent  of  the  other  party  also.       id. 

6.  If  he  accepts  the  offer  conditionally,  the 
other  party  is  not  bound  unless  he  consents 
to  the  condition.  id. 

6.  Where  there  is  a  contract  for  the  par- 
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chase  of  land,  and  the  person  contracting  to 
sell  declines  executing  the  contract,  upon  the 
ground  that  he  is  unable  to  give  a  good  title, 
and  the  purchaser  files  his  bill  to  compel  the 
defendant  to  complete  the  contract,  or  to  re- 
scind it ;  if  the  defendant  is  able  to  give  a 
good  title  at  the  time  of  the  decree,  the  com- 
plainant will  be  compelled  to  accept  it  Pierce 
v.  Nichols,  244 

1.  But  the  defendant  will  be  decreed  to 
pay  to  the  complainant  interest  upon  the 
purchase-money  paid  by  him  for  the  land, 
from  the  time  a  conveyance  was  demanded 
by  the  complainant   .  id. 

See  Vendor  and  Pubchabkr. 


APPEAL. 

1.  Appellate  courts  which  proceed  accord- 
ing to  the  course  of  the  civil  law  may  allow 
the  parties  to  introduce  new  allegations  or 
further  proofs.  Scribnerv.  Williams  and  oth- 
ers, 560 

2.  But  it  is  not  a  matter  of  course  to  re- 
ceive further  proof  upon  an  appeal  id. 

3.  If  the  appellant  wishes  to  offer  new 
evidence,  he  should,  in  his  petition  of  appeal, 
ask  leave  to  produce  farther  proofs,  and  state 
his  excuse  for  not  producing  such  evidence 
in  the  court  below.  id\ 

4.  Upon  an  appeal  from  the  sentence  of  a 
surrogate  disallowing  a  will,  the  Court  of 
Chancery  will  not  change  the  appellant,  he 
being  the  executor  who  propounded  the  will 
before  the  surrogate,  by  substituting  the  leg- 
atee in  order  to  give  the  legatee  the  benefit 
of  the  executor's  testimony  in  favor  of  the 
wilL  id. 

5.  The  thirty  days  within  which  an  appeal 
from  the  decree  or  sentence  of  a  surrogate  to 
the  Court  of  Chancery  must  be  entered,  is  to 
be  computed  from  the  time  the  same  is  pro- 
nounced, and  not  from  the  service  of  a  copy 
thereof!    Bay  v.  Van  Bennsdaer,  423 

6.  The  time  for  bringing  appeals  from  th©  .       ftD^«e£ 
equity  courts  being  regulated  by  rule,  thep    ^app  e8> 
Chancellor,  on  sufficient  cause  being  shown, 
may  dispense  with  the  rule  and  enlarge  the 
time.    Smith  v.  Smith,  391 


ARBITRATION. 
See  Jurisdiction  nr  Chajjoxbt  1. 


ASSIGNMENT  AND  ASSIGNEE. 

1.  C.  held  a  single  bill,  or  sealed  note, 
against  H.  for  $2,426,  payable  to  himself  in 
twelve  months  from  the  date  with  interest 
C.  borrowed  of  M.  $100,  and  pledged  this 
sealed  note  to  him  to  secure  the  repayment, 
and  indorsed  his  name  in  blank  on  the  note. 
M.  being  indebted  to  the  Tradesman's  Bank 
in  the  sum  of  $2,600,  agreed  to  transfer  the 
note  to  the  bank,  as  security  for  $1,000,  part 
of  the  debt  he  owed  the  bank,  provided  the 
bank  would  advance  to  him  the  remainder  of 
the  note.  'The  bank  advanced  the  money, 
and  M.  indorsed  his  name  in  blank  on  the 
note,  and  delivered  it  to  the  bank.  M.  after- 
wards became  insolvent,  and  never  paid  any 
part  of  the  $1,000,  or  the  money  advanced 
to  him  by  the  bank.  Soon  after  CL  delivered 
the  note  to  M.,  M.  received  a  larger  sum  of 
money  belonging  to  C.  than  the  amount  C. 
owed  him.  The  bank  were  ignorant  of  the 
right  of  C.  and  gave  H.  notice  not  to  pay  the 
note  to  any  one  except  themselves.  C.  gave 
notice  to  the  bank  of  his  title  to  the  note,  and 
demanded  it  from  them.  Hie  bank  refused 
to  deliver  C.  the  note.  Held,  that  C,  having 
both  the  prior  equity  and  the  legal  right,  was 
entitled  to  the  note.  OoveU  v.  Tradesman's 
Bank,  131 

2.  Had  the  note  been  negotiable,  and  had 
it  been  taken  by  the  bank  in  the  usual  course 
of  business,  the  equity  of  the  bank  would  have 
been  equal  to  that  of  C. ;  and  the  legal  right 
of  the  bank  to  collect  the  money  due  on  the 
note  in  their  own  name  would  have  prevailed 
over  the  prior  equity  of  C.  id. 

3.  Alitor,  if  the  note,  although  negotiable, 
had  been  transferred  to  the  bank  merely 
as  a  security  for  an  antecedent  debt  id. 

4.  Where  the  equities  of  the  parties  are 
equal,  the  party  who  has  the  legal  right  will 
prevail  id. 

5.  If  neither  party  has  the  legal  right,  the 
maxim  qui  prior  est  in  tempore,  potior  est  m 

id* 


T.  This  court  alone  has  the  power  to  sus- 
pend the  operation  of  the  rule  and  give  relief 
In  such  a  case.  id 


6.  The  assignee  of  a  chose  in  action,  who 
only  obtains  an  equitable  interest  therein, 
and  who  must  sue  in  the  name  of  the  original 
owner,  is  not  protected  against  a  prior  equity. 


7.  The  general  assignors  of  a  bankrupt  take 
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his  estate  subject  to  every  equitable  claim  ex- 
isting against  it  on  the  part  of  third  persons ; 
and  this  is  the  case,  although  they  had  no 
notice  of  such  claims  at  the  time  of  the  as- 
signment A  different  rale  exists  in  the  case 
of  mortgagees  and  bona  fide  purchasers  of  the 
legal  estate.    In  (he  matter  of  Howe,         126 

8.  A  court  of  chancery  will  judicially  no- 
tice the  fact  that  courts  of  law  recognize  and 
protect  the  rights  of  assignees  suing  in  the 
name  of  their  assignor.  SouUtgate  v.  Mont- 
gomery, 41 

9.  The  assignee  of  a  judgment  takes  it  sub- 
ject to  all  the  equities  which  existed  against 
it  in  the  hands  of  the  assignor.  Webster 
w.  Wise,  319 

10.  Where  the  subject  of  litigation  was  a 
ftmd  in  the  hands  of  an  insolvent  assignee, 
who  was  a  defendant  in  the  cause  and  had 
no  personal  interest  therein,  but  claimed  the 
fund  for  the  benefit  of  others,  the  money  was 
ordered  to  be  brought  into  court,  and  invest- 
ed, to  abide  the  further  order  of  the  court 
ffaggerty  and  others  v.  Duane  and  Fumiss, 

321 

See  Bankbupt,  1,  2,  3.    Debtor  and  Credi- 
tor, 13. 


ATTORNEY-GENERAL. 

See  Corporation^  19,  20.  Costs,  23,  24. 
Husband  and  Wins,  1,  3.  Mortgage,  10. 
Trust  and  Trustee,  8,  9. 


BANKRUPT. 

1.  Where  a  British  subject,  being  indebted, 
left  Epgland,  and  while  on  his  voyage  to  this 
country,  and  before  he  arrived  here,  he  was 
under  the  laws  of  Great  Britain  declared  a 
bankrupt,  and  provisional  assignees  were 
appointed ;  it  was  held,  that  the  assignment 
to  such  assignees  divested  the  title  of  the 
bankrupt  to  the  personal  property  brought 
with  him  to  this  country.  Plestoro  v.  Abra- 
ham, 236 

2.  And  an  injunction  will  lie,  upon  the  ap- 
plication of  such  assignees,  to  restrain  a  third 
person  from  delivering  the  goods  to  the  bank- 
rupt, and  also  to  restrain  the  latter  from  re- 
ceiving or  prosecuting  for  the  same.  id. 


common  law  of  this  state  will  not  defeat  the 
effect  of  the  assignment  to  his  assignees,    id, 

See  Assignment  and  Assignee,  7. 


CITIZEN. 

A  citizen  of  one  state  becomes  a  citizen  of 
any  other  state,  when  he  makes  such  other 
state  the  place  of  his  actual  residence.  Badg- 
ers v.  Badgers,  183 


CONSTITUTIONAL  LAW. 
See  Corporations,  1,  2,  3,  4,  5,  6. 

CONTEMPT. 

1.  Where  a  party  is  in  contempt,  the  court 
will  not  grant  an  application  in  his  favor, 
which  is  not  a  matter  of  right  Johnson  and 
others  v.  Finney  and  others,  646 

2.  If  he  applies  to  the  court  for  a  favor,  it 
will  only  be  granted  on  condition  that  he 
purges  his  contempt,  by  complying  with  tho 
former  order  of  the  court  id. 

'   CORPORATIONS. 

1.  The  privileges  and  franchises  granted 
to  a  private  corporation,  are  vested  rights, 
and  cannot  be  divested  or  altered,  except 
with  the  consent  of  the  corporation,  or  by  a 
forfeiture  declared  by  the  proper  tribunal 
McLaren  v.  Pennington  and  others,  102 

2.  A  state  cannot  pass  any  law  which 
alters  or  amends  the  charter  of  a  private  cor- 
poration, without  the  consent  of  such  corpo- 
ration, id. 

3.  But  a  law  altering  the  remedy  of  one  of 
the  parties  to  a  contract,  is  constitutional  and 
valid.  id. 

4.  Where,  however,  a  state  legislature  re- 
serves to  itself  in  the  very  charter  it  grants  to 
a  private  corporation,  the  right  of  altering, 
amending,  or  repealing  the  act  of  incorpora- 
tion, a  subsequent  repeal  of  such  act  of  incor- 
poration will  be  valid  and  constitutional    id. 


3.  And  the  commencement  of  suits  against 
the  bankrupt  by  his  creditors  in  the  courts  of  grant,  but  a  limitation  of  the  grant 

Vol.  I.  46 


5.  Such  a  reservation  in  the  charter  of  a 
corporation,  upon   common   law  principles, 
would  not  be  a  condition  repugnant  to  the 
id. 


654 


INDEX. 


6.  And  if  such  a  reservation  at  common 
law  would  be  repugnant  to  the  grant,  and 
therefore  void,  it  ifl  competent  for  a  state 
legislature  to  alter  this  rule  of  the  common 
law.  And  the  reservation  of  such  a  power  in 
a  legislative  grant  would  of  itself  change  the 
law  in  relation  to  that  particular  grant.       id. 

7.  Where  a  state  legislature  repealed  an 
act  of  incorporation,  containing  a  reservation 
of  the  right  of  repeal,  it  will  not  be  presumed 
this  right  was  improperly  or  unconscientiously 
exercised.  id. 

8.  Where,  in  the  election  of  corporate  offi- 
cers, no  particular  mode  of  proceeding  is  pre- 
scribed by  law,  if  the  wishes  of  the  corpo- 
rators have  been  fairly  expressed,  and  the 
election  was  conducted  in  good  faith,  it  will 
not  be  set  aside  on  account  of  any  informality 
in  the  manner  of  conducting  the  same.  Phil- 
lips and  others  \.  Wickam  and  others,         590 

9.  Whether  at  common  law,  civil  and  cor- 
porate officers  are  authorized  to  hold  over 


discovery  cannot  be  read  in  evidence  against 
the  corporation.  id. 

15.  The  declaration  of  corporators,  although 
officers  of  the  corporation,  are  not  evidence 
against  the  corporation.  id. 

16.  Corporators  who  have  no  personal  in- 
terest in  the  controversy  are  competent  wit- 
nesses in  favor  of  the  corporation.  id. 

17.  Corporations  cannot  act  as  trustees  in 
relation  to  any  matters  in  which  they  have 
no  interest    In  the  matter  of  Hotce,  214 

18.  But  where  property  is  devised  or  grant- 
ed to  a  corporation,  partly  for  its  own  use 
and  partly  for  the  use  of  others,  the  right  of 
the  corporation  to  take  and  hold  the  property 
for  its  own  use  carries  with  it  as  a  necessary 

' incident  the  power  to  execute  that  part  of  the 
trust  which  relates  to  others.  *i 

19.  Whenever  a  bank  becomes  insolvent 
and  unable  to  pay  its  debts,  the  act  of  April, 

after  the  expiration  of  the  time  for  which  1825,  (Sees.  Laws  of  1825,  ch.  325,  sec.  17,) 
they  were  elected,  until  successors  are  ap- '  makes  it  the  duty  of  the  attorney-general  to 
pointed.     Quaere,  id.  \  apply  to  the  Court  of  Chancery  for  an  injunc- 

|  tion  against  the  officers  of  the  corporation,  to 

10.  Where  the  officers  of  a  corporation  are  restrain  them  from  exercising  any  of  the  cor- 
not  authorised  to  hold  over,  if  the  corporators,  porate  franchises,  and  for  the  appointment  of 
without  the  presence  of  any  officer,  or  any ,  a  receiver  to  take  charge  of  the  property  and 
act  to  be  done  on  their  part,  possess  the  pow-  effects  of  the  institution,  and  to  collect  and 
er  to  assemble  and  choose  officers  to  carry !  distribute  the  same  among  its  fair  and  honest 
into  effect  the  objects  of  the  incorporation,  a 'creditors.  Attorney- General  v.  Bank  of  CW- 
neglect  to  choose  officers  at  the  proper  time '  umbia.  511 
will  not  work  a  dissolution  of  the  corporation,  I 

but  will  merely  suspend  the  exercise  of  the  |  20.  An  information,  verified  by  the  oath  of 
powers  of  the  corporation  until  proper  officers  |  the  attorney-general,  setting  forth  that  the 
are  chosen.  id. •  bank  had   stopped   payment,  that  a  large 

{ amount  of  its  bills  were  notoriously  in  circa- 

11.  But  if  the  corporators  have  not  the  Ration,  and  that  it  was  reputed  to  be  insoi- 
power  to  fill  vacancies  without  the  presence j  vent;  and  accompanied  by  the  further  state- 
of  their  officers,  or  something  to  be  done  by  |  ment  of  the  attorney-general,  under  oath, 
them  preparatory  thereto,  and  such  officers  do  that  he  believed  the  bank  was  insolvent,  is 
not  attend,  or  neglect  to  do  the  act  requisite  sufficient  to  authorize  the  court  to  grant  an 
to  the  validity  of  the  appointment,  or  there  injunction  and  appoint  a  receiver,  where  there 
are  no  such  officers,  then,  as  the  powers  of  is  no  denial  by  the  corporation  of  the  bete 
the  corporation  cannot  be  revived,  it  is  vir-  stated  in  the  information.  id. 
tually  dissolved.                                          id. 

21.  Under  the  act  to  provide  for  the  disso- 

12.  The  right  of  voting  by  proxy  is  not  a  lution  of  incorporated  insurance  companies  in 
general  right,  and  the  party  who  claims  such '  the  city  of  New  York,  passed  April  5, 1817, 
right  must  show  a  special  authority  for  that  |  the  Court  of  Chancery  should  exercise  the 


purpose. 


id. 


13.  In  a  suit  by  or  against  a  corporation, 


same  discretionary  power  in  decreeing  a  dis- 
solution, as  the  legislature  would,  in  case  the 
latter  were  applied  to  by  the  directors  of  the 


one  of  the  corporators  is  not  so  far  a  party  to  I  company  for  a  repeal  of  the  charter.    1%  the 


the  suit  as  to  be  excused  from  testifying 
against  the  corporation.  In  the  matter  of  Kip, 

601 

14.  The  answer  of  a  corporator  to  a  bill  of 


matter  of  the  Niagara  Insurance  Company  of 
New  York,  258 

22.  The  court  is  not  bound  to  decree  a  dis- 
solution of  the  corporation,  simply  because  • 
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majority  of  the  directors  and  stockholders  re-!     6.  Where  exceptions  are  taken  to  the  de- 
quest  it  to  be  done.  id.  j  fondant's  answer,  some  of  which  are  allowed 

and  others  are  disallowed,  and  the  defendant 

23.  But  where  the  owners  of  a  large  pro- !  excepts  to  so  much  of  the  master's  report  as 
portion  of  the  stock  find  it  for  their  interest  allowed  a  part  of  the  exceptions  to  the  an- 
to  withdraw  their  capital,  it  will  be  deemed  jswer  and  on  hearing  before  the  court,  the 
presumptive  evidence,  that  the  interest  of  the  master's  report  is  confirmed,  the  complainant 
stockholders  generally  will  be  promoted  by  a  is  entitled  to  the  costs  of  the  hearing,  and  also 
dissolution  of  the  corporation.  id.  j  of  the  reference  and  of  those  exceptions  to 

the  answer  which  are  allowed  by  the  master; 

24.  Upon  the  answer  of  the  officers  or  {and  the  defendant  is  not  entitled  to  the  costs 
agents  of  the  corporation,  no  decree  for  relief  of  the  exceptions  disallowed  by  the  master. 


can  be  founded  either  as  against  them  or  the 
corporation.  Vermilyea  r.  The  FtMon  Bank 
and  others,  37 

25.  After  putting  in  their  answer,  they  may 
be  sworn  as  witnesses  on  the  part  of  the  com- 
plainant, and  the  corporation  will  have  the 
benefit  of  their  cross-exanunation.  id. 

26.  Where  an  act  of  incorporation  is  re- 
pealed, all  the  property  and  rights  of  the  cor- 
poration become  vested  in  the  directors  then 
in  office,  or  in  such  persons  as  by  law  have 
the  management  of  the  business  of  the  cor- 
poration, in  trust  for  the  stockholders  and 
creditors,  unless  the  repealing  law  provides 
for  the  appointment  of  other  persons  than  the 
officers  of  the  corporation  as  trustees.  McLa- 
ren v.  PermingUm  and  others,  102 

See  Debtor  and  Creditor,  29,  30,  31.  Ik- 
junction,  1*7.  Receiver  2,  3,  6.  Set- 
off, 3,  4,  5,  6. 

COSTS. 

1.  In  no  case  can  a  complainant,  unless  he 
prosecutes  as  executor  or  administrator,  dis- 
miss his  bill  without  the  payment  of  costs, 
not  even  if  it  should  appear  he  would  be  en- 
titled to  a  decree  if  he  proceeded  in  the  suit 
Lewis  v.  Germond  and  another,  300 

2.  Where  the  mortgagor  paid  the  complain- 
ants1 debt  and  costs  before  any  decree  in  the 
cause,  the  complainants  were  permitted  to 
discontinue  without  paying  the  costs  of  junior 
incumbrancers  who  had  unnecessarily  ap- 
peared and  answered.  The  Merchants  Insu- 
rance Co.  v.  Marvin  and  others,  557 

3.  Where  a  bill  is  unnecessarily  filed  with- 
out the  direction  of  the  court,  in  a  case 
where  the  relief  prayed  for  might  have  been 
obtained  by  petition,  the  complainant  will  not 
be  entitled  to  costs.  De  La  Vergne  v.  Evert- 
son  and  others,  181 

4.  So  where  the  defendant  in  his  answer 
sets  up  an  unfounded  claim,  oosto  will  in  most 
cases  be  denied  him.  id. 


Richards  r.  Barlow  and  others, 
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6.  If  any  of  the  exceptions  to  the  answer 
are  well  taken,  the  defendant  must  submit  to 
answer  further  as  to  those  exceptions,  or  he 
will  not  have  costs  of  the  exceptions  which 
are  disallowed  by  the  master.  id. 

7.  Where  a  judgment  creditor  having  a 
claim  upon  the  surplus  moneys  raised  by  the 
sale  of  mortgaged  premises,  litigates  in  good 
faith  before  the  master,  on  a  reference  to  set- 
tle the  priority  of  liens,  he  will  not  be  charged 
with  the  costs  of  such  litigation.  Norton  v. 
WhUing  and  others,   #  578 

8.  But  if  he  excepts  to  the  master's  report 
and  those  exceptions  are  disallowed,  he  may 
be  charged  with  the  costs  of  the  hearing  on 
the  exceptions.  id. 

9.  On  a  reference  of  exceptions  to  an  an- 
swer, if  part  of  the  exceptions  are  allowed  by 
the  master,  the  complainant  is  entitled  to  coats 
on  the  exceptions  allowed,  and  neither  party 
is  entitled  to  costs  as  to  those  which  are  dis- 
allowed.   Richards  v.  Barlow  and  others,  323 

10.  If  some  of  the  exceptions  are  disallowed 
and  none  of  them  are  allowed  in  full,  the  de- 
fendant is  entitled  to  his  costs  on  the  refer- 
ence, id. 

11.  On  exceptions  to  a  report,  each  party 
is  entitled  to  the  costs  of  the  hearing  as  to  the 
exceptions  decided  in  his  favor,  which  costs 
are  to  be  off  set  against  each  other.  id. 

12.  Where  the  costs  of  exceptions  on  each 
side  would  be  nearly  equal,  the  usual  practice 
of  the  court  is  to  give  no  costs  to  either  party. 

13.  Where  a  party  pending  the  suit  is  ad- 
mitted to  prosecute  a  defence  in  forma  pau- 
peris, he  is  not  excused  from  the  payment  of 
the  costs  which  accrued  before  he  was  admit- 
ted to  defend  in  that  manner.  Brown  and 
others  v.  Story,  688 

14.  Where,  in  a  bill  filed  for  a  specific  per- 
formance of  a  contract  for  the  sale  of  land, 
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the  complainant  insisted  upon  the  defendant's 
taking  two  acres  more  than  he  was  bound  to 
take,  and  the  defendant  declined  paying  in- 
terest, which  the  complainant  was  entitled  to, 
neither  party  was  allowed  costs.  Knicker- 
bocker v.  Harris,  209 

15.  As  a  general  rule,  a  mortgagor  pays 
costs  to  the  defendant,  on  a  bill  to  redeem, 
although  he  is  successful ;  but  if  the  defen- 
dant has  been  guilty  of  improper  conduct,  he 
will  be  deprived  of  costs,  and  in  some  cases 
will  be  compelled  to  pay  costs.  Brockway  v. 
Wells,  617 

16.  If  a  mortgagor,  who  is  entitled  to  re- 
deem, applies  before  filing  his  bill  to  the 
mortgagee  for  that  purpose,  and  the  latter  re- 
fuses to  allow  him  to  redeem,  the  mortgagee 
will  not  only  be  deprived  of  costs,  but  may 
be  compelled  to  pay  costs  to  the  complainant. 

id 

17.  Where  a  party  files  his  bill  to  redeem, 
the  general  rule  is,  that  he  must  pay  costs 
to  the  mortgagee,  although  he  should  be  suc- 
cessful.    Slee  v.  Manhattan  Company,         48 

18.  There  are,  however,  exceptions  to  this 
rule ;  as  where  the  mortgagee  sets  up  an  un- 
conscientious defence ;  in  such  case  the  mort- 
gagee is  not  only  refused  costs,  but  must  pay 
costs  to  the  other  party.  id. 

19.  If  a  widow  makes  application  for  her 
dower  before  she  files  her  bill,  and  it  is  refused, 
she  will  be  entitled  to  costs:  but  where  she 
neglected  to  make  such  application,  and  in  her 
bill  alleged  that  an  outstanding  mortgage  was 
paid  off,  and  insisted  upon  her  right  to  be 
endowed  of  the  whole  premises,  and  claimed 
arrears  previous  to  the  purchase  of  the  de- 
fendant, and  the  decree  was  against  her  upon 
all  these  points,  no  costs  were  allowed  to 
either  party.    JRussel  v.  Austin,  192 

20.  Where  leave  was  granted  to  traverse 
an  inquisition  against  an  habitual  drunkard 
and  the  finding  of  the  inquest  was  confirmed, 
the  costs  to  be  charged  on  the  estate  of  the 
drunkard  cannot  exceed  twenty-five  dollars ; 
out  of  which  sum  the  expenses  of  the  com- 
mittee are  first  to  be  paid.  In  the  matter  of 
Van  Cott,  489 

21.  If  an  issue  is  awarded  for  the  benefit 
of  a  third  person,  and  it  is  found  against  him, 
no  costs  will  be  allowed  to  the  solicitor  who 
prosecutes  the  traverse.  id. 

22.  Where  the  relatives  of  an  habitual 
drunkard  prosecute  a  commission  against  him 
in  good  faith,  they  will  not  be  charged  with 


costs,  although  the  prosecution  should  be  un- 
successful.   In  the  Matter  of  Anfortt,      401 

23.  Where  the  complainants  became  insol- 
vent pending  the  suit,  and  assigned  all  their 
interest  therein  to  a  third  person,  the  assignee 
was  not  permitted  to  proceed  with  the  soft 
in  their  names  without  giving  security  lor 
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costs.    Masseyv.  Gillekm, 


24.  Where  the  assignee,  after  nonce  of  the 
fraud,  attempted  to  enforce  the  judgment 
against  the  land,  he  was  decreed  to  pay  costs 
to  the  complainant.     Webster  v.  Wise,     319 

25.  On  taxation  of  costs,  no  allowance  is 
to  be  made  for  copies  of  pleadings  or  pro- 
ceedings, except  where  they  are  actually  fur- 
nished by  order  of  the  court,  or  in  the  usual 
course  of  practice.  Richards  v.  Barbm  and 
others,  323 

26.  Copies  of  pleadings  for  the  master  are 
not  allowed  on  a  reference  of  exceptions  to 
an  answer,  unless  in  cases  of  difficulty  where 
copies  are  required  by  him,  and  are  actually 
made  for  that  purpose.  *i 

27.  On  exceptions  to  a  master's  report  on 
exceptions,  the  solicitor  is.  only  entitled  to 
the  usual  fee  for  attendance  on  special  mo- 
tions, a 

28.  Only  one  solicitor's  and  counsel  fee  cm 
be  charged  on  a  reference ;  and  only  one  fee 
can  be  allowed  to  the  roaster,  except  by  the 
special  order  of  the  court  & 

29.  On  references  of  exceptions  to  answer, 
no  objections  are  taken  to  the  draft  of  the 
master's  report  and  copies  of  such  draft  for 
the  parties  are  not  taxable.  ** 

30.  Where  a  defendant  in  a  bill  of  fore- 
closure knowingly  Bets  up  an  unjust  defence, 
and  thereby  subjects  the  complainant  to  extra 
costs  and  expense,  he  may  be  charged  per- 
sonally with  the  costs.    Park  v.  Peck,     477 

31.  Where  the  devisee  of  the  real  estate, 
charged  with  the  payment  of  the  legacy,  re- 
fuses to  pay  the  same,  the  costs  of  the  leg- 
atee's suit  to  recover  the  legacy,  will  be  a 
charge  upon  the  real  estate.  BirdsaU  admx. 
v.  Hewlett  and  others,  " 

See  Executors,  7,  8,  9, 10, 11,  12,  13, 14. 
Husband  and  Wot,  6,  28.  Inpint,  1,3. 

MOBTOAGB,  24.    PEOMOE,  44,  56,  6*.   » 
OFF,  7,  8,  9,  10. 
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DEBTOR  AND  CREDITOR. 

L* Where  property  is  subject  to  an  execu- 
tion, and  a  fraudulent  obstruction  is  interposed, 
to  prevent  the  sale,  a  creditor  may  file  his 
bill  here  to  remove  the  obstruction  as  soon 
as  he  has  obtained  a  specific  lien  upon  the 
property,  by  the  issuing  of  his  execution. 
Beck  v.  J.  and  B.  C.  Bwrdett,  305 

2.  But  if  the  property  is  not  a  subject  of 
levy  and  sale  on  execution,  the  creditor  must 
-show  his  remedy  at  law  exhausted  by  an  ac- 
tual return  of  the  execution  unsatisfied,  be- 
fore he  can  tile  a  bill  in  this  court  to  reach 
the  equitable  property  of  the  debtor.  id. 

3.  If  such  property  is  not  a  subject  of  sale 
by  the  sheriff  the  creditor  obtains  no  specific 
lien  or  preference  until  his  execution  is  re- 
turned unsatisfied,  and  he  has  followed  up  his 
remedy  by  the  commencement  of  a  suit  in  this 
court,  to  reach  the  debtor's  equitable  assets. 

id 

4.  When  a  debtor  in  failing  circumstances 
assigns  an  unreasonable  amount  of  property 
to  satisfy  a  single  creditor,  it  is  evidence  of 
fraud ;  but  if  no  more  than  is  supposed  to  be 
sufficient  to  satisfy  the  debt  is  assigned,  a 
mere  hypothetical  reservation  of  the  surplus. 
If  any  there  should  be,  to  the  debtor,  would 
not  render  the  assignment  void.  id. 

5.  A  creditor,  whose  execution  at  law  has 
been  returned  unsatisfied,  may  tile  a  bill  to 
reach  the  equitable  estate  of  the  defendants 
either  in  his  own  name  and  for  his  own  bene- 
fit, or  he  may  join  with  other  creditors  stand- 
ing in  the  same  situation  with  himself  or  he 
may  file  a  bill  in  behalf  of  himself  and  all 
others,  being  judgment  creditors,  whose  exe- 
cutions have  been  returned  unsatisfied  and 
who  may  choose  to  come  in  under  the  decree 
and  contribute  to  the  expenses  of  the  suit. 
Edmeston  and  Riddle,  exWs.  v.  Lyde  and  Walton, 
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6.  A  judgment  creditor  does  not  obtain  a 
specific  lien  upon  the  equitable  estate  of 
the  debtor  by  the  return  of  an  execution  un- 
satisfied, but  by  the  commencement  of  a  suit 
in  equity  after  the  execution  has  been  so  re- 
turned, id 

7.  An  assignment  by  the  defendant  of  his 
property  after  the  filing  the  bill  in  this  court, 
will  not  divest  the  hen  of  the  judgment  cred- 
itor, id. 

8.  Where  property  has  been  fraudulently 
assigned  by  the  debtor,  so  that  he  has  no  le- 


gal or  equitable  rights  as  against  the  assignee, 
it  will  be  necessary  to  make  the  assignee  a 
party,  to  enable  the  court  to  reach  the  prop- 
erty in  his  hands.  id. 

9.  But  where  the  debtor  still  retains  the 
legal  or  equitable  interest  in  the  property,  such 
interest  may  be  conveyed  to  the  complainant 
or  transferred  to  a  receiver  under  the  decree 
of  the  court,  without  making  the  trustee  of 
the  defendant  a  party.  id, 

10.  The  debts,  choses  in  action  and  other 
equitable  rights  of  the  defendant  may  be  as- 
signed or  sold  under  the  decree  of  this  court 
and  the  purchaser  will  be  protected  both  i» 
equity  and  at  law.  id. 


11.  Every  species  of  property  belonging  to 
a  debtor  may  be  reached  and  applied  to  the 
satisfaction  of  his  debts.  id. 

12.  While  the  plaintiff  has  the  body  of  the 
defendant  in  execution  on  a  ea.  scl,  his  right 
to  proceed  against  the  property  of  the  latter 
is  suspended.  He  cannot,  therefore,  as  long 
as  the  defendant  is  so  in  custody,  file  a  bill  in 
Chancery  to  reach  his  equitable  estate.  SOU- 
weU  and  Bush  v.  Van  Eppe,  616 

13.  An  assignment  by  a  debtor  under  the 
insolvent  act  transfers  all  his  estate  to  the  as- 
signee, for  the  benefit  of  his  creditors  gener- 
ally; and  a  judgment  creditor  can  gain  no 
preference  in  relation  to  such  property,  by  a 
bill  subsequently  filed  in  this  court.  id, 

14.  After  a  party  has  proceeded  to  judg- 
ment and  execution  at  law,  he  may,  by  the 
aid  of  a  court  of  equity,  reach  property  in  the 
hands  of  a  third  person,  which  was  not,  in  it- 
self; liable  to  execution.      Candler  v.  PtUit, 

166 

15.  An  injunction  in  such  case  will  also 
be  granted,  to  prevent  the  defendant  from 
disposing  of  his  property,  after  an  execution 
has  been  issued  and  returned  unsatisfied,    id. 

16.  Whore  a  creditor,  having  a  judgment 
lien  upon  property,  agreed  with  the  vendor 
and  purchaser  to  relinquish  it,  and  take  an  as- 
signment of  the  mortgage  given  for  the  pur- 
chase-money in  lieu  thereof;  he  Is  entitled  to 
satisfaction  of  the  mortgaged  premises,  to  the 
extent  of  his  judgment  lien,  in  preference  to 
an  equitable  claim  of  off-set  in  behalf  of  the 
mortgagor,  which  has  subsequently  arisen. 
Sniitli  v.  Smith  and  Clark,  391 

17.  Under  the  act  of  Congress  of  the  2d  of 
March,  1799,  the  United  States  are  not  enti- 
tled to  a  preference  in  the  payment  of  bonds 
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given  for  duties,  over  the  general  creditors  of. 
Si©  debtor,  unless  the  debtor  is  actually  insol-  • 
vent  and  his  insolvency  is  manifested  by  some 
notorious  or  public  act  Marshall  and  others 
v.  Barclay  and  others,  159 

18.  To  entitle  the  United  States  to  this  pre- 
ference, on  account  of  a  voluntary  assignment 
of  the  property  of  the  debtor  for  the  benefit 
of  his  creditors,  it  must  appear  that  the  as- 
signment was  of  all  the  property  of  the 
debtor,  or  was  made  with  a  view  to  defeat 
the  claim  of  the  United  States.  id. 

19.  Where,  however,  a  debtor  is  actually 
Insolvent,  and  intending  to  assign  his  whole 
property,  first  makes  an  assignment  of  part 
for  the  benefit  of  some  of  his  creditors,  and 
afterwards  makes  another  assignment  of  the 
residue  of  his  property  for  the  benefit  of  his 
remaining  creditors,  the  two  assignments  will 
be  considered  as  one  transaction,  and  the 
United  States  will  be  entitled  to  a  preference. 

id. 

20.  Where  land  is  sold  under  a  decree  of 
foreclosure  and  the  surplus  is  brought  into 
this  court,  judgment  creditors  who  had  ob- 
tained a  specific  lien  thereon  at  law  before 
the  foreclosure  are  entitled  to  a  priority  of 
payment  out  of  the  proceeds  according  to  the 
dates  of  their  respective  judgments.  Purdy 
v.  DoyU  and  others,  558 

21.  But  if  the  person  against  whom  their 
judgments  were  obtained  nad  only  an  equita- 
ble estate  in  the  mortgaged  premises,  so  that 
the  judgments  could  not  bind  his  interest  at 
law,  the  creditors  here  are  to  be  paid  upon 
the  basis  of  equality  only  id. 

22.  The  rule  of  this  court  as  to  equitable 
assets  is  to  put  all  the  creditors  on  an  equal 
footing.  id. 

23.  Where  assets  are  partly  legal  and  part- 
ly equitable,  this  court  cannot  take  away  the 
legal  preference  as  to  the  legal  assets;  but  if 
one  creditor  has  by  reason  of  his  priority  been 
partially  paid  out  of  the  legal  assets,  when 
Satisfaction  comes  to  be  made  out  of  the 
equitable  assets,  his  claim  thereon  will  be  de- 
ferred until  the  other  creditors  have  been 
paid  a  proportionate  amount  out  of  the  equit- 
able assets.  id, 

24.  Judgment  creditors  have  no  preference 
over  prior  equitable  claims  against  the  estate 
of  the  debtor.    In  the  Matter  of  Howe,      125 

25.  Thus  a  contract  for  a  mortgage  or  the 
■ale  of  real  estate,  has  been  preferred  to  judg- 
"i  recovered  subsequent  to  the  contract. 

id. 


26.  As  between  different  creditors,  equality 
is  equity.  De  La  Vergne  v.  Evertson  <md 
others,  181 

27.  And  where  there  are  several  judgment 
creditors,  and  the  land  is  sold  under  a  prior 
mortgage,  the  holder  of  the  eldest  judgment; 
as  against  the  others,  has  no  greater  lien  upon 
the  surplus  moneys  than  he  had  upon  the 
equity  of  redemption  before  the  sale.         id. 

28.  If  the  judgment  creditors  are  equita- 
bly entitled  to  interest  as  against  the  debtor, 
but  have  no  right  to  collect  on  their  execu- 
tions against  the  land,  the  principal  of  their 
judgments  must  be  first  paid  out  of  the  fund 
according  to  their  priority,  and  if  any  thing 
remains,  it  can  be  applied  to  the  payment 
of  the  interest  on  the  several  judgments  rata- 
bly, id. 

29.  The  depositors  of  money  in  a  bank  are 
only  general  creditors  of  the  corporation,  and 
in  case  of  a  failure  of  the  bank,  they  are  not 
entitled  to  a  priority  of  payment  over  bill 
holders  or  other  creditors.  In  the  matter  of 
the  Franklin  Bank,  249 

30.  When  a  bank  becomes  insolvent,  the 
cashier  has  no  lien  upon  the  money  in  the 
bank  for  bis  deposits  therein,  or  for  the  pay- 
ment of  his  salary.  Bruyn  v.  Receiver  of  the 
Middle  District  Bank,  684 

31.  He  has  no  other  or  greater  rights  than 
the  other  creditors  of  the  institution.        id 

32.  Under  the  absconding  and  absent 
debtor  act,  an  equitable  interest  of  the  debtor 
in  real  property  can  be  attached  by  the  sher- 
iff; and  the  same  passes  to  the  assignee  ap- 
pointed under  the  act    Lee  v.  Hunter,     619 

33.  The  surplus  of  the  debtor's  property, 
after  all  his  just  debts  are  paid,  must  be  re- 
funded to  him.  ti 

34.  But  before  this  can  be  done,  the  credi- 
tors must  be  notified  to  exhibit  their  daimi 
pursuant  to  the  directions  of  the  act,  or  tbev 
must  have  an  opportunity  of  being  beard,  ia 

35.  The  proper  course  for  the  debtorto  ob- 
tain the  surplus  would  be,  to  file  a  bill  and 
make  the  trustees  parties;  and  if  they  had 
not  given  the  requisite  notices  to  the  creditors, 
notice  might  be  given  under  the  decree  of  the 
court,  in  the  manner  adopted  of  calling  in 
creditors  under  a  decree.  *■» 

36.  Where  a  debtor  conceals  his  ownership 
of  property  to  prevent  its  seizure  from  execu- 
tions against  him,  and  one  of  his  judgment 
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txedton  aids  him  in  this  fraud,  this  court  will 
not  interpose  in  favor  of  the  debtor  against 
such  judgment  creditor,  but  will  leave  the 
parties  to  their  legal  rights.  Manny,  admit  v. 
Ph&ips,  472 

8*7.  Where  the  right  to  a  debt  due  from  a 
third  person  is  in  litigation,  it  cannot  with 
safety  be  paid  to  either  party  after  notice ;  but 
the  debtor  will  be  permitted,  pending  the  liti- 
gation, to  pay  it  into  court  to  the  credit  of 
the  cause.    MiUs  and  Minion  v.  PUiman,  490 

88.  Where  a  creditor  has  a  Hen  upon  two 
fluids  for  the  payment  of  his  debt,  Chancery 
will  not  compel  him  first  to  exhaust  the  fund 
which  a  junior  creditor  cannot  reach,  if  the 
senior  creditor  will  thereby  be  injured,  or  if 
he  offers  to  substitute  the  junior  creditor  in 
his  place  on  being  paid  the  amount  of  his 
debt     Wookocks  v.  Hart,  185 

39.  Where  a  judgment  is  given  by  the  prin- 
cipal debtor  to  his  mdorsers  to  secure  the  pay- 
ment of  the  debt  for  which  they  are  respon- 
sible, and  they  become  insolvent,  the  creditor 
is  entitled  to  the  benefit  of  the  security. 
Heath  v.  Hand  and  others,  329 

40.  The  judgment  being  given  for  a  spe- 
cific object,  an  assignee  cannot  hold  it  against 
the  creditors  who  have  a  prior  equity.        id. 

See  Assignment  and  Asmim,  10.  Costs, 
33.  FftAVD,  4,  6.  Judgment,  18.  Receiv- 
es, 1.    Will,  9. 


DESCENT. 

1.  Under  the  statute  of  distributions,  broth- 
em  and  sisters  of  the  half  blood  are  entitled 
equally  with  those  of  the  whole  blood  to  a 
share  in  the  personal  estate  of  the  intestate, 
without  regard  to  the  ancestor  from  whom  it 
was  derived.  OhampUn  v.  Baldwin  and  oth- 
er*. 562 

2.  And  if  such  personal  property  had  been 
invested  in  land  by  the  intestate,  the  land 
would  have  descended  in  the  same  manner. 

id. 

DIVORCE. 
See  Husband  and  Win. 


DOWER. 

1.  If  the  owner  of  the  legal  estate  pur- 
chases in  a  mortgage  executed  bv  both  hug- 
band  and  wife,  with  the  intention  of  pro* 


tecting  himself  against  the  claim  of  dower 
to  the  extent  of  that  incumbrance,  the  wi- 
dow can  only  be  endowed  of  the  equity  of 
redemption,  and  she  is  bound  to  contribute 
her  share  towards  the  payment  of  the  mort- 
gage.   Ru89dr.  Austin,  191 

2.  A  defendant  continues  seized  of  his  real 
estate  sold  under  a  judgment  and  execution, 
until  the  time  for  redemption  expires;  and 
where  he  dies  before  the  time  for  redemption 
expires,  his  widow  will  be  entitled  to  arrears 
of  dower.  id. 

3.  Arrears  of  dower  against  the  purchaser 
of  the  premises  in  which  dower  is  claimed, 
can  only  be  recovered  from  the  time  of  the 
purchase.  id\ 

4.  Where  there  is  an  outstanding  mort- 
gage upon  the  premises,  the  arrears  of  dower 
will  be  computed  by  deducting  from  one- 
third  of  the  rents  and  profits,  over  and  above 
the  necessary  repairs,  taxes,  Ac.,  one-third  of 
the  interest  on  the  amount  due  on  the  mort- 
gage at  the  time  the  defendant  acquired 
title  to  the  premises.  id. 

5.  Where  a  mortgage  has  been  executed 
by  husband  and  wife,  she  can  only  be  en- 
dowed of  the  equity  of  redemption.    .       id. 

6.  To  entitle  the  wife  to  dower,  the  hus- 
band must  have  been  seised  during  the  covert- 
ure of  a  present  freehold  as  well  as  of  an  es- 
tate of  inheritance  in  the  premises.  Dun» 
ham  v.  Osborn  and  others,  634 

I.  Seizin  of  a  vested  remainder  is  not  suf- 
ficient where  the  husband  dies,  or  aliens  his 
interest  in  the  premises,  during  the  continu- 
ance of  the  particular  estate.  id 

8.  Where  lands  descend  to  the  son,  on  the 
death  of  the  father,  and  dower  is  assigned  to 
the  mother,  if  the  son  dies  during  the  life  of 
the  mother,  his  widow  can  only  be  endowed 
of  the  remaining  two-thirds.  id. 

9.  But  if  the  lands  are  conveyed  to  the 
son  by  the  lather,  the  widow  of  the  son  will 
be  entitled  to  dower  in  the  other  third  also 
after  the  death  of  the  mother.  id 

10.  Where  the  estate  has  been  sold  on  an 
execution  against  the  husband,  who  after- 
wards died  leaving  a  widow  entitled  to  dow-  ' 
er,  the  widow  of  the  purchaser  will  be  enti- 
tled to  dower  in  the  whole  premises,  subject 
to  the  dower  right  of  the  first  widow  in  one* 
third  thereof  id. 

See  Cost*,  19.    Will*  9. 


660 


INDEX. 


DRUNKARD,  HABITUAL. 

Where  a  person  for  any  considerable  part 
of  his  time  is  intoxicated  to  such  a  decree  as 
to  deprive  him  of  his  ordinary  reasoning  fac- 
ulties, it  is  prima  fade  evidence  that  he  is  in- 
capable of  managing  his  affairs.  In  the  Mat- 
ter of  Tracy,  680 

Bee  Costs,  20, 21,  22.   Lunatics,  6,  6,  7,  8, 9. 


E 
ESCROW. 

1.  It  is  essential  to  an  escrow  that  it  be  de- 
livered to  a  third  person  to  be  delivered  to 
the  obligee  or  grantee  upon  the  happening  of 
some  event,  or  upon  the  performance  of  some 
condition.    James  v.  Vanderheyden,  385 

2.  Where  a  bond  and  mortgage  and  deed 
were  delivered  to  a  third  perBonto  be  kept  by 
him  during  the  pleasure  of  the  parties,  and 
subject  to  their  further  order,  held  that  the 
papers  were  not  escrows,  and  that  he  was 
a  mere  depositary.  id. 


EVIDENCE. 

A  receipt  is  always  susceptible  of  expla- 
Van  Rensselaer  and  others  v.  Morris, 

13 


2.  An  agent  being  dead,  a  written  state- 
ment of  an  account  made  by  him  at  the  time 
of  a  settlement,  is  evidence  against  the  prin- 
cipal id, 

3.  The  probate  of  a  will  of  personal  prop- 
erty, is  evidence  of  the  due  execution  of  the 
wilL  id. 

4.  Where  letters  of  administration,  with 
the  will  annexed,  are  granted,  and  the  will 
having  been  made  in  a  foreign  country,  re- 
mains as  a  record  in  some  public  office  there, 
the  proper  course  is  to  annex  an  authenti- 
cated copy  of  the  will  to  the  letters  of  ad- 
ministration, id. 

6.  Where  the  purchaser  of  mortgaged  prem- 
ises had  admitted  the  existence  of  the  lien 
within  twenty  yeasr,  and  promised  to  difl- 
'  charge  the  mortgage,  it  was  held  sufficient  to 
rebut  the  presumption  of  payment  arising 
from  the  lapse  of  time.  Park  v.  Peck  and 
others,  417 

6.  Such  admissions  of  the  purchaser  are  al- 
so legal  evidence  against  all  his  judgment 


creditors  whose  judgments  have  been  recov- 
ered subsequent  to  such  admissions.  ii. 

7.  Where  the  subject  of  the  devise  or  leg* 
acy  is  described  by  reference  to  some  extrin- 
sic fact,  extrinsic  evidence  may  be  resorted  to, 
to  ascertain  that  fact  Priichard  v.  ificto  and 
another,  ez'rs,  270 

8.  So  where  the  words  of  a  will  are  equally 
applicable  to  two  persons  or  two  things,  pa- 
rol evidence  is  admissible  to  show  which  per- 
son was  the  object  of  the  testator's  bounty, 
or  which  article  he  intended  for  the  legatee. 

9.  Where  a  testator  made  a  bequest  to  a 
person  by  a  wrong  Christian  name,  parol  evi» 
dence  was  admitted  to  show  what  person  was 
intended.      Connolly  r.  Pardon  and  other^ 

291 

10.  A  record  cannot  be  read  as  evidence  in 
a  suit,  unless  both  parties,  or  those  under 
whom  they  claim,  were  parties  to  the  writ  in 
which  the  record  was  filed.  Dak  andofan, 
executors  of  Pulion  v.  BoseveU,  3» 

11.  A  decree  in  a  suit,  in  which  executors 
are  parties,  is  not  binding  upon  the  heirs  of 
their  testator,  unless  such  heirs  are  also  par- 
ties to  the  suit  id 

12.  The  laws  of  other  states  must  be 
proved,  otherwise  the  courts  of  this  state 
cannot  take  notice  of  them.  Hosford  v.  Nichols 
and  others,  220 

13.  Parol  evidence  is  admissible  to  show 
that  a  deed,  absolute  in  its  terms,  was  intend- 
ed by  the  parties  as  a  mortgage.  Whtitickr. 
Kane  and  others,  2W 

14.  Where  the  answer  of  the  defendant  is 
responsive  to  the  bill,  it  is  evidence  in  his  fa- 
vor and  is  conclusive,  unless  disproved  by 
more  than  one  witness.    Stafford  v.  Brye*, 

239 

See  Corporations,  14,  15.    Jurisdiction  nr 
Changbrt,  18.    Practice,  63,  64. 


EXECUTION. 

See  Debtor  and  Creditor,  1,  2, 3,  6,  6.   In- 
junction, 13. 


EXECUTORS. 

1.  If  executore  retain  money  in  their  bindj 
belonging  to  infants,  for  several  years,  with- 
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out  any  reason  for  so  doing,  they  will  be 
charged  with  the  interest  which  the;  might 
have  received  thereon.  Stephens  and  others 
v.  Van  Bur  en  and  Wyckoff,  exWs,  <fcc        479 

2.  Where  executors  prove  the  will  and  a 
codicil  thereto,  and  undertake  the  execution 
of  the  same,  they  cannot  afterwards  object 
that  the  codicil  waa  not  properly  executed. 
Pritchard  v.  Hicks  and  another,  exrs,  dec.  270 

3.  The  personal  property  of  a  testator  must 
be  first  exhausted  in  the  payment  of  his 
debts,  before  his  real  estate  can  be  resorted 
to  for  that  purpose.  But  where  there  is  a 
specific  lien  on  the  land  devised,  as  in  case  of 
a  mortgage;  or  where  the  land  is  devised 
upon  the  condition  of  paying  the  debts ;  or 
where  the  debts  are  directed  to  be  paid  out 
of  the  estate  devised ;  in  these  cases  the  real 
estate  will  be  first  resorted  to,  to  discharge  the 
debts.  So,  where  it  is  apparent  from  the 
will  that  the  testator's  intention  was  that  the 
legacies  should  be  paid  entire  and  the  debts 
discharged  out  of  other  funds,  the  court  will 
carry  such  intention  into  effect    *  ia\ 

4.  Where  the  will  of  a  testator  contains 
no  directions  as  to  the  payment  of  debts, 
chattels  specifically  bequeathed  must  be  ap- 
plied to  the  payment  of  a  judgment  against 
the  testator,  before  resort  is  had  to  the  real 
estate  devised.  id. 

5.  Where  a  testator  directed  his  executors 
to  pay  to  one  of  his  sons  annually  $200,  and 
also  one-fifth  of  his  estate,  in  case  of  his  re- 
formation from  vicious  habits,  it  was  held  that 
the  executors  acted  correctly  in  not  paying 
over  the  one-fifth  of  the  estate,  until  they 
were  satisfied  of  the  son's  complete  reforma- 
tion. Dustan  v.  Dustan  and  others,  erirs,    509 

6.  And  where  a  suit  to  compel  such  pay- 
ment had  been  pending  some  time,  and  the 
executors  in  their  answer  expressed  a  desire 
and  willingness  to  pay  over  the  money  under 
the  direction  of  the  court,  it  was  referred  to 
a  master  to  inquire  and  report  whether  a  per- 
manent reformation  had  taken  place.  id. 

7.  And  where  the  executors  not  being  sat- 
isfied of  such  reformation,  had  refused  to' pay 
over  the  one-fifth  of  the  estate,  they  were  al- 
lowed their  costs  of  defending  the  suit  com- 
menced to  compel  such  payment  id. 

8.  If  an  executor  or  administrator  com- 
mences a  suit  in  Chancery  m  good  faith,  upon 
probable  grounds  of  right,  and  to  enforce  a 
supposed  claim  of  the  testator  or  intestate,  he 
will  not  be  charged  with  costs.  Manny, 
adirir.  v.  Phillips,  472 


9.  Bat  if  he  bring  a  suit  in  this  court  i 
ly  to  aid  a  defence  at  law,  he  cannot,  in  case 
of  failure,  be  excused  from  costs  here,  in  a 
case  in  which  costs  would  be  given  against 
him  in  a  suit  at  law.  ia\ 

10.  Where  an  executor  upon  sufficient 
grounds  applies  to  the  court  for  direction,  he 
will  be  permitted  to  retain  the  costs  of  the  ap- 
plication out  of  the  property  of  the  testator, 
not  specifically  bequeathed.  id. 

11.  Where  executors  or  administrators, 
without  any  sufficient  excuse,  refuse  to  pay 
over  to  the  general  guardian  funds  belonging 
to  infants,  they  may  be  personally  charged 
with  costs.  Stephens  and  others  v.  Van  Buren 
and  Wyckoff,  ex'rs,  479 

12.  Where  an  executor  or  administrator 
has  commenced  a  wrong  suit  by  mistake,  or 
has  ascertained  that  it  would  be  useless  to 
proceed  in  consequence  of  facts  subsequently 
discovered,  he  will  be  permitted  to  discon- 
tinue without  the  payment  of  costs.  Arnova 
v.  Steinbrenner  and  others,  82 

13.  Where  executors,  who  have  no  inter- 
est in  the  question,  are  made  defendant*  in 
Chancery,  they  are  entitled  to  their  costs  out 
of  the  fund.  Ddafieid  and  others  v.  Coiden 
and  others,  "  139 

14.  And  if  there  is  a  fair  question  for  liti- 
gation, and  he  does  nothing  more  than  his 
duty  in  attending  to  their  interests,  he  will 
be  allowed  his  costs  out  of  the  fund  belonging 
to  them.  Pritchard  v.  Micks  and  another,  ex'rs, 
<fca  270 

See  Principal  and  Agent,  3.  Subrogates, 
2,  3,  4,  5,  6.  TTUBT  and  TBU8TJSH,  3,  4,  5. 
Will,  1,  2. 


FRAUD. 

1.  Where  a  judgment  was  entered  on  a 
bond  and  warrant,  and  a  specification  was 
filed  under  the  act  of  April  21st,  1818,  and  it 
appeared  no  such  consideration  as  that  stated 
in  the  specification  existed,  the  judgment  was 
declared  fraudulent  and  void  as  against  other 
judgment  creditors.  White  v.  William*  and 
others,  502 

2.  If  a  judgment  is  void  as  against  a  sub- 
sequent judgment  creditor,  it  is  also  void  as 
against  a  purchaser  under  the  subsequent 
judgment  id 

3.  Pending  a  treaty  of  purchase,  a  third 
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person  took  a  confession  of  judgment  from  the 
vendor,  and  fraudulently  concealed  the  fact 
from  the  vendee  until  after  the  sale,  for  the 
purpose  of  enforcing  the  judgment  against  the 
land  in  his  hands.  On  a  bill  filed  against  the 
judgment  creditor  and  his  assignee,  they  were 
decreed  to  release  the  land  from  the  hen  of 
the  judgment      Webster  v.  Wise  and  Ford, 

319 

4.  If  a  purchaser  who  is  insolvent,  con- 
cealing his  insolvency  from  the  vendor  ob- 
tains goods  from  him  without  intending  to 
pay  for  them,  it  is  a  fraud  upon  the  vendor, 
and  the  property  in  the  goods  will  not  be 
changed.  DureU  and  others  v.  Haley  and  Tar- 
ner,  492 

6.  But  if  the  goods  have  been  resold  by 
the  fraudulent  vendee  to  a  bona  fide  pur- 
chaser who  has  actually  paid  for  the  same 
without  notice  of  the  fraud,  such  purchaser 
will  be  protected.  id. 

6.  Where  an  insolvent  confessed  a  judg- 
ment to  his  friend,  on  which  an  execution  im- 
mediately issued,  and  then  purchased  goods 
for  the  purpose  of  subjecting  them  to  the  exe- 
cution, it  was  held  to  be  a  fraud  upon  the 
vendor,  and  the  judgment  creditor  was  not 
permitted  to  retain  the  goods,  which  had 
Been  purchased  in  by  him  upon  his  execu- 
tion, id. 


1.  IJiomas  L.  and  J.  L.  were  owners  of  a 
form  in  Orange  county,  which,  in  1811,  was, 
by  a  fraud  upon   them,  mortgaged  to   R.  Ct 

The  mortgage  was  foreclosed  in  Chancery,  

and  the  farm  advertised  for  sale  by  a  master.  GIFT. 

Before  the  sale,  B.,  by  an  arrangement  with 

Thomas  L.  and  J.  L.,  agreed  to  purchase  in  1.  A  promissory  note  or  a  bond  is  a  proper 
the  farm  for  their  benefit,  for  which  he  was  to  subject  of  a  gift,  causa  mortis;  and  the  defiv- 
receive  a  stipulated  compensation.  R,  the  ery  maybe  to  a  third  person  for  the  use  of  the 
mortgagee,  in  order  to  favor  Thomas  L.  and: intended  donee.  Ooutani  v.  Schuyler  and  Uk- 
J.  L.,  agreed  with  B.  that  he  might  bid  off!**,  316 

the  property   for  $1,500,    about   half  the 
amount  of  the  mortgage, 
others 


8.  Where  S.  being  Indebted  to  several  per- 
sons, was  in  September,  1817,  sued  for  a  de- 
fault in  paying  over  moneys  received  as  a 
commissioner  of  loans,  and  judgment  was  re- 
covered against  him  on  the  31st  of  January, 
1818,  and  on  the  1st  of  January,  1818,  & 
conveyed  to  L.  his  farm  and  all  his  personal 
property  for  the  nominal  consideration  of 
$8,501  25,  $4,000  of  which  was  paid  in  Vir- 
ginia lands  which  had  been  purchased  by  L 
20  years  before,  but  which  he  had  never  seen 
or  possessed,  and  there  was  no  proof  of  the 
payment  of  the  residue  of  the  consideration, 
and  8.  continued  in  possession  of  the  property 
so  conveyed  to  L.  it  was  held  that  this  con- 
veyance was  fraudulent  and  void  as  against 
the  creditors  of  S.  Lee  v.  Hunter  and  Mate* 
beck,  519 

9.  Where  the  defendant,  by  a  fraudulent 
overdrawing,  obtained  the  complainant's  mo- 
ney and  deposited  it  to  his  own  credit  m 
another  institution,  held,  that  the  title  to  the 
property  was  not  changed,  and  might  be  re- 
claimed by  the  owners.  The  Tradesmah 
Bank  and  the  Chermced  Bank  v.  Merritt,    305 

10.  A  court  of  chancery  relieve  against  a 
fraud,  by  converting  the  person  guilty  of  ft 
into  a  trustee  for  those  who  have  been  in- 
jured thereby.    Brown  v.  Lynch  and  If**, 

See  Agreement,  1. 


2.  But  claims  of  this  kind  are  admitted 
with  great  caution ;  and  where  some  doubt 
was  thrown  on  the  transaction,  a  feigned  isroe 
was  awarded.  *& 


B.,  at  the  sale, 
prevented  others  bidding,  by  representing 
that  he  intended  to  buy  for  Thomas  L.  and 
J.  L.  B.  purchased  the  farm  at  the  master's 
sale  for  $1,540,  about  $1,000  below  its  value. 
Afterwards  B.  refused  to  convey  the  form  to 
Thomas  L.  and  J.  L.,  or  to  account  to  them 
for  the  value,  although  they  tendered  to  him 
the  amount  of  his  bid,  with  interest,  and  the  > 

sum  agreed  to  be  paid  for  his  services.  It '  a  sufficient  reason  for  the  removal  of  a  guar 
was  held  that  B.  was  a  trustee  for  Thomas  dian.  Ketiletas  and  wife  v.  Gardner  andwifc 
L.  and  J.  Is  and  had  no  other  interest  in  the !  488 

form  than  that  of  a  mortgagee  to  secure  the  I 

repayment  of  the  purchase-money,  and  the;  2.  And  it  is  improper  that  the  wife  _of "a 
payment  of  the  sum  agreed  to  be  allowed  husband  addicted  to  such  habits  should  be 
him  for  his  services.  Brown  v.  Lynch  ami,  the  guardian,  she  being  subject  to  his  control. 
Lynch,  147  * 


GUARDIAN  AND  WARD. 
1.  Fixed  habits  of  intemperance  constitute 
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8.  An  adult  husband  is  entitled  to  the 
guardianship  of  the  person  of  his  wife  during 
her  minority.  id. 

4.  The  court  will  protect  the  rights  of  in- 
tents where  they  are  manifestly  entitled  to 
something,  although  their  guardian  ad  Uiem 
neglects  to  claim  it  in  their  behalf.  Stephens 
and  others  v.  Van  Buren  and   Wyckoff  ex' vs. 

479 


HBIRS  AND  DEVISEES. 
See  Judgment,  15,  16. 

HUSBAND  AND  WIPE. 

1.  The  wife's  equity  to  a  support  for  her- 
self and  children  out  of  her  estate,  which  has 
Hot  been  reduced  into  possession  by  the  hus- 
band, is  paramount  to  the  rights  of  the  as- 
signee of  the  husband  under  the  insolvent 
act.    Mumford  and  others  v.  Murray,        620 

2.  Where  the  property  of  the  wife  is  in  the 
hands  of  an  officer  of  the  Court  of  Chancery, 
she  may  apply  by  petition  for  a  reasonable 
allowance  out  of  such  estate.  id. 

3.  But  if  she  has  appropriated  to  her  own 
use  property  which  belonged  to  the  assignee, 
the  amount  thereof  must  be  refunded  to  him 
out  of  her  estate.  id. 

4.  Where  the  wife  was  entitled  to  an  equit- 
able allowance  out  of  the  separate  estate  of 
her  husband,  who  was  a  lunatic,  but  of  whose 
person  and  estate  no  committee  had  been  ap 
pointed,  the  court  ordered  her  separate  prop- 
erty to  be  transferred  to  the  assistant  regis- 
ter, and  that  the  income  thereof  be  paid  to 
her  upon  her  separate  receipt,  until  the  fur- 
ther order  of  the  court  F.  Carter  v.  /.  K. 
darter,  463 

5.  A  wife  may  compromise  a  suit  brought 
against  her  husband  for  a  divorce ;  and  the 
court  will  only  interfere  so  far  as  to  see  that 
she  is  not  overreached  or  imposed  upon  in 
the  settlement    Kirby  v.  Kirby,  565 

6.  The  solicitor  for  the  wife  cannot  insist 
upon  proceeding  with  the  suit  against  her 
consent,  upon  the  ground  that  his  costs  are 
not  paid.  id. 

7.  Where  the  husband  applies  to  a  court  of 
equity  for  the  control  of  his  wife's  property, 
the  court  will  protect  her  interests,  and  make 


such  a  decree  as  is  most  for  her  benefit. 
bre  and  wife  v.  Coklen, 


F(h 
166 


8.  This  court  will  not  decree  a  specific  per- 
formance of  an  agreement  made  by  a  husband 
in  relation  to  the  real  estate  of  his  wife,  to 
which  she  was  not  a  party.  Squire  and  wife 
v.  Harder  and  others,  494 

9.  He  can  make  no  agreement  which  will 
affect  her  rights,  without  her  consent         id. 

10.  An  adult  husband  may  file  a  bill  in 
Chancery  for  the  partition  of  his  wife's  estate, 
although  she  is  an  infant  Sears  and  wife  v. 
Hyer  and  others,  48ft 

11.  He  has  a  valid  and  subsisting  interest 
of  his  own  in  the  premises,  and  may  therefore 
join  with  her  in  the  suit  id. 

12.  Where  lands  of  the  wile  who  is  an  in- 
fant are  sold  under  a  decree  in  partition,  the 
husband  is  not  entitled  to  the  proceeds,  but 
the  court  will  secure  the  fund  for  her  use  un- 
til she  becomes  of  age  and  consents  to  his  re- 
ceiving the  same.  id. 

13.  Where  a  bill  is  filed  against  husband 
and  wife,  the  husband  is  bound  to  enter  a  joint 
appearance,  and  put  in  a  joint  answer  for  both. 
LeaviU  v.  Gruffer  and  wife,  421 

14.  But  if  the  wife  refuses  to  join  in  an 
answer  or  a  plea,  the  husband  will  be  per* 
mitted  to  put  in  either  separately.  id. 

16.  The  service  of  a  subpoena  upon  the 
wife,  is  only  necessary  where  the  proceeding 
is  against  her  in  respect  to  her  separate  es- 
tate, id. 

16.  In  a  suit  brought  by  either  husband  or 
wife  for  a  divorce,  on  the  ground  of  adul- 
tery, the  wife  prosecutes  and  defends  without 
a  guardian  or  next  friend  as  a  feme  sole;  and 
her  affidavit  is  admissible  against  the  hus- 
band, as  to  any  matter  or  proceeding  in  the 
Kirby  v.  Kirby,  261 


17.  An  injunction,  a  receiver  and  a  writ  of 
fM  exeat,  may  all  be  resorted  to  in  the  same 
suit,  to  aid  the  court  in  doing  justice  between 
the  parties.  id. 

18.  A  husband,  by  committing  adultery, 
subjects  himself  and  his  property  to  the  juris- 
diction of  the  Court  of  Chancery,  so  far  as  to 
enable  the  court  to  order  his  property  to  be 
applied  to  the  support  of  his  family,  both  do* 
ring  the  litigation  and  afterwards.  tift 

19.  And  the  power  of  the  court  extern* 
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to  compelling  the  husband  to  apply  a  por- 
tion of  his  daily  earnings  to  the  same  object, 
during-  the  pendency  of  the  suit.  id. 

20.  The  Court  of  Chancery  has  no  power  to 
decree  an  absolute  or  a  partial  dissolution  of 
tho  marriage  contract,  even  with  the  consent 
of  the  parties,  except  in  the  6pecial  cases 
provided  for  by  statute.     Palmer  v.  Paltrier, 

276 

21.  Neither  the  act  of  1813,  concerning 
divorces*  (2  R.  L.  200,)  nor  the  act  of  April, 
1824,  (6  vol  Lowe  of  New  York,)  confers  upon 
the  Court  of  Chancery  power  to  grant  a  di- 
rorce,  a  mensa  el  tiioro,  unless  the  charges 
contained  in  the  complainant's  bill  are  satis- 
factorily established.  id. 

22.  The  usual  course,  where  the  bill  is 
taken  as  confessed,  is  to  order  a  reference  to 
a  master  to  report  as  to  the  facts.  id. 

23.  If  the  bill  is  filed  by  the  husband  for 
a  divorce,  a  mensa  el  tiwro,  and  he  obtains  a 
decree,  the  wife  will  not  be  entitled  to  a 
maintenance  out  of  his  property.  id. 


24.  Where  the  husband  tiled  a  bill  against 
his  wife  for  a  divorce,  a  mensa  el  thoro  and  the 
wife  in  her  answer  denied  every  allegation 
of  improper  conduct  charged  in  the  complain 
ant's  bill,  and  also  set  up  cruel  and  inhuman 
conduct  on  the  part  of  her  husband  towards 
her,  and  in  consequence  thereof  consented  to 
a  decree  of  separation  from  bed  and  board 
forever,  hi  which  a  suitable  provision  should 
be  made  for  herself  and  children,  the  court 
re/used  to  decree  a  divorce  from  bod  and 
board.  id. 

25.  Where  a  divorce  was  decreed  in  a  suit 
brought  by  the  wife  against  her  husband  for 
adultery,  an  annuity  equal  to  the  annual 
value  of  one-third  of  the  husband's  property, 
at  six  per  cent,  was  allowed  to  the  wife  du- 
ring her  natural  life,  for  her  alimony.  PecJc- 
ford  v.  Peckfurdf  274 

26.  If  her  conduct  had  been  discreet,  pru- 
dent and  submissive  to  her  husband,  the  al- 
lowance to  her  would  have  been  greater. 

id. 

27.  Where  a  bill  was  filed  by  a  husband 
against  his  wife  for  a  divorce,  and  a  monthly 
allowance  was  ordered  to  bo  made  to  the  wife 
by  the  husband,  for  alimony  during  the  pen- 
dency of  the  suit,  it  was  held,  that  she  was 
entitled  to  this  allowance  up  to  the  termina- 
tion of  the  suit  by  a  final  decree,  and  not 
merely  to  the  time  of  the  trial  which  resulted 
in  her  favor.     Qermond  v.  Qermond,  83 


3.  It  seems  an  infant,  who  has  no  means  of 
indemnifying  a  responsible  person  for  costs, 
will  be  permitted  to  sue  by  his  next  friend  in 
forma  pauperis.  The  court  however  will,  in 
the  first  place,  see  there  is  probable  cause  for 
the  proceeding,  and  will  appoint  a  proper  per- 
son as  prodiien  amy.  id. 

See  Guardian  and  Ward,  4. 


28.  Where  the  decree  is  in  favor  of  the 
wife,  she  will  be  allowed  against  her  hus- 
band her  costs,  and  all  the  reasonable  disburse- 
ments and  expenses  made  in  her  defence,   id. 

See  Guardian  and  Ward,  3.    Practice,  65. 


I 
INFANT. 

1.  Where  the  person  who  prosecutes  a  suit 
in  the  name  of  an  infant,  as  his  next  friend,  is 
insolvent,  he  will  be  compelled,  on  the  ap- 
plication of  the  defendant,  to  give  security  for 
costs.    Fulton  and  others  v.  BoseveU,  178 

2.  A  suit  may  be  commenced  in  the  name 
of  an  infant  without  his  knowledge  or  con- 
sent. Tho  court,  however,  on  a  proper  ap-  ' 
plication,  will  refer  it  to  a  master  to  ascertain 
whether  such  suit  is  for  the  benefit  of  the  in- 
fant, and  if  the  master  reports  that  it  is  not 
for  his  benefit,  will  stay  the  proceedings,      id. 


INFORMATION. 
See  Corporations,  20. 


INJUNCTION. 

1.  An  injunction  is  not  waived  by  a  delay 
iu  applying  for  an  attachment  for  its  violation. 
Dale  and  others,  ex'rs  ofFuUon  v.  BoseveU,   35 

• 

2.  Where  executors  obtained  a  decree  for 
a  perpetual  injunction,  restraining  R.  from 
suing  or  prosecuting  any  action  at  law 
against  such  executors  or  other  representa- 
tives of  their  testator,  for  the  recovery  of  the 
arrears  of  an  annuity ;  held,  that  the  prose- 
cution of  a  suit  at  law  against  the  heirs  of  the 
testator,  who  were  not  parties  to  tho  suit  in 
this  court,  to  recover  the  same  annuity,  was 
not  a  breach  of  the  injunction.  There  is  no 
privity  between  an  executor  and  the* heir  or 
devisee  of  the  land.  id. 

3.  An  injunction  will  lie  to  restrain  tres- 
passes in  order  to  quiet  the  possession,  or 
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where  there  is  danger  of  irreparable  mischief 
or  the  value  of  the  inheritance  is  put  in  jeop- 
ardy. The  K  Y.  Printing  and  Dying  Estab- 
lishment v.  Fitch,  97 

4.  A  preliminary  injunction  before  answer, 
rests  in  the  discretion  of  the  court,  and  onght 
not  to  be  granted,  unless  the  injury  is  press- 
ing and  the  delay  dangerous.  id, 

5.  It  will  not  be  granted  to  restrain  a 
party  from  running  a  Bteamboat,  and  land- 
ing their  passengers  at  the  dock  of  another. 

id 

6.  Whether  a  court  of  equity  have  any  ju- 
risdiction in  such  a  case  ?     Qwxre.  id. 

7.  There  are  many  cases  in  which  a  com- 
plainant would  be  entitled  to  a  perpetual 
injunction  upon  the  hearing,  where  it  would 
be  improper  to  grant  him  a  preliminary  injunc- 
tion, id 

8.  The  answers  of  all  the  defendants  in  a 
suit  must  be  perfected  before  an  injunction 
will  be  dissolved,  provided  all  the  defend- 
ants are  implicated  in  the  same  charge,  and 
the  complainant  has  taken  the  requisite 
steps  to  compel  the  answers.  Noble  and  oth- 
ers v.  Wilson  and  otfors,  164 

9.  And  where  exceptions  to  the  answer  of 
one  of  the  defendants  are  submitted  to,  if  the 
exceptions  go  to  the  merits,  an  injunction  will 
not  bo  dissolved.  id. 

10.  The  same  rule  holds  where  the  excep- 
tions are  allowed  by  the  master.  id. 

11.  If  the  exceptions  to  the  answer  have 
not  been  submitted  to  by  tho  defendant,  nor 
allowed  by  the  master,  the  court  will  look 
into  them  to  see  they  are  not  frivolous,      id. 

12.  If  frivolouSjthey  will  furnish  an  objec- 
tion to  a  motion  to  dissolve  an  injunction,  id. 

13.  Where  the  sheriff  had  levied  on  perish- 
able property,  and  the  execution  was  stayed 
by  injunction,  the  Chancellor  allowed  him  to 
sell  the  property  and  pay  the  proceeds  to  the 
register,  to  abide  the  further  order  of  the 
court    Heath  v.  Hand  and  others,  329 

14.  Where  the  complainant  suffered  three 
years  to  elapse  without  compelling  an  answer 
from  one  of  several  defendants,  and  the  other 
defendants  in  their  answer  charged  collusion 
between  the  complainant  and  the  defendant 
who  had  not  answered ;  it  was  held,  that  un- 
der such  circumstances,  the  fact  that  all  the 
defendants  had  not  answered,  could  not  be 


urged  as  an  objection  to  the  dissolution  of  an 
injunction,  unless  the  complainant  denied, 
upon  affidavit,  all  collusion,  and  stated  suf- 
ficient reasons  for  not  compelling  an  answer 
from  all  tho  defendants.  Ward  v.  Van  Bob- 
kelen,  100 

15.  A  defendant  cannot  object  that  another 
person,  not  a  party  to  the  suit,  is  also  enjoined. 
The  Tradesman's  Bank  and  Chemical  Bank  v. 
MerriU,  302 

16.  If  such  a  person  makes  a  proper  appli- 
cation, the  court  will  discharge  the  injunction, 
so  far  as  it  affects  his  interest.  id. 

17.  An  injunction  against  a  corporation 
cannot  be  dissolved  on  bill  and  answer,  un- 
less the  answer  is  duly  verified  by  the  oath 
of  some  of  the  corporators  who  are  acquaint- 
ed with  the  facts  stated  therein.  The  Fulton 
Bank  v.  The  K  T.  and  Sharon  Canal  Compa- 
ny and  others,  311 

18.  Where  the  equity  of  an  injunction  bill 
is  not  charged  to  be  in  the  knowledge  of  the 
defendant,  and  the  defendant  merely  denies 
all  knowledge  and  belief  of  the  facts  alleged 
therein,  the  injunction  will  not  be  dissolved 
on  the  bill  and  answer  alone.  N.  Badgers  and 
others  v.  If.  Bodgers  and  others,  426 

19.  Where  a  bill  is  filed  to  restrain  pro- 
ceedings on  a  judgment  recovered  at  law,  the 
court  will  not  require  the  complainant  to  bring 
the  amount  of  the  judgment  into  oourt,  un- 
less it  is  shown  there  is  danger  of  the  com- 
plainant's insolvency.  id. 

20.  And  where  hydraulic  works  are  erect- 
ed on  both  banks,  the  owners  of  the  works 
are  each  entitled  to  an  equal  share  of  the 
water.  If  the  owner  of  the  mills  on  either 
side  attempts  to  deprive  the  other  of  the  use 
of  his  share  of  the  water,  of  which  ho  has 
been  in  the  quiet  enjoyment,  and  thus  to  de- 
stroy his  mills,  a  preliminary  injunction  will 
be  granted,  as  the  injury  might  be  irre- 
parable. Arthur  and  Wright  v.  Case  and 
Harwood,  477 

21.  An  injunction  on  coming  in  of  the  an- 
swer will  not  be  dissolved,  unless  the  defend- 
ants positively  deny  all  the  equity  of  the 
bill.  A  denial  from  information  and  belief  is 
not  sufficient.     Ward  v.  Van  Bokkekn,    100 

22.  On  a  motion  to  dissolve  an  injunction, 
the  court  will  not  listen  to  an  objection  of 
misjoinder  of  complainants,  where  the  merits 
of  the  case  are  clearly  against  the  defendant 
T^e  Tradesman's  Bank  and  Chemical  Bank  y. 
MerriU,  SOS 
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S3,  Where  a  deposit  is  made  upon  obtain- 
ing an  injunction,  by  way  of  security  for 
costs,  the  right  to  the  money  cannot  be  de- 
cided until  the  final  hearing  of  the  cause  on 
the  merits.     Leggitt  v,  Dubois  and   Walton, 

544 

24.  The  defendant  is  not  entitled  to  the  de- 
posit immediately  upon  a  dissolution  of  the 
injunction  on  bill  and  answer.  id. 

See  Bankrupt,  2,  3.  Corporations,  19,  20. 
Debtor  and  Creditor,  15.  Practice,  41, 
42,    Usury,  4,  5. 

INTEREST. 

1.  Where  a  contract  is  made  in  reference 
to  the  laws  of  another  country,  and  is  to  be 
be  performed  there,  the  interest  is  to  be  cal- 
culated agreeably  to  the  laws  of  the  place 
where  the  contract  is  to  be  performed.  Bos- 
ford  v.  Nichols  and  others,  220 

2.  As  a  general  rale,  interest  is  payable 
according  to  the  laws  of  the  place  where 
the  contract  is  made.  id. 


JUDICIAL  SALE. 

1.  A  bona  fide  purchaser  of  property  at  a  ju- 
dicial sale,  under  the  order  of  a  court  having 
jurisdiction  of  the  subject  matter  is  always 
protected,  where  the  proceeding?  are  only 
voidable,  not  void.  American  Ins,  Co.  v. 
Jlsfc,  90 

2.  And  courts  ought  to  be  liberal  in  sus- 
taining the  regularity  of  such  sales  where 
there  exists  no  doubt  as  to  the  fairness  and 
official  nature  of  the  transaction.  id. 

3.  The  courts  are  likewise  protected,  whose 
proceedings  have  been  irregular,  where  they 
have  jurisdiction  of  the  subject  matter.       id. 

JUDGMENT. 

1.  Where  certain  lands  upon  which  a  judg- 
ment is  a  lien  are  advertised  for  sale  under 
such  judgment,  part  of  which  lands  have  been 
previously  sold  by  the  debtor,  and  there  are 
other  lands  of  the  debtor  unsold,  but  the  lien 
of  the  judgment  would  expire  before  such 
other  lands  could  be  advertised  and  sold,  the 
owner  of  the  judgment  in  such  case,  would 
not  be  bound  upon  the  requisition  of  the  pur- 
chaser from  the  debtor  to  abandon  the  sale  of 
the  lands  so  advertised.  James  v.  Hubbard 
•md  others,  228 


2.  The  proper  course  of  such  purchaser 
would  be  to  offer  to  pay  the  amount  of  such 
judgment  and  to  take  an  assignment  of  the 
same ;  and  then  by  filing  a  bill  against  all  the 
parties  in  interest  before  the  expiration  of  the 
lien  of  the  judgment,  it  seems  such  purchaser 
would  be  able  to  preserve  the  lien  so  far  as  to 
compel  contribution  upon  equitable  principles. 

id. 

3.  A  judgment  creditor  cannot  enforce  his 
judgment  against  the  land  of  a  subsequent 
purchaser,  so  long  as  there  are  other  lands  of 
the  debtor  sufficient  to  satisfy  the  judgment 

t& 

4.  Whore  there  are  successive  purchasers 
there  is  no  contribution,  and  their  lands  are 
chargeable  with  the  judgment  against  the 
debtor  in  the  inverse  order  of  alienation;  that 
is,  the  lands  last  sold  are  to  be  first  charged,  id. 

5.  In  such  cases  the  equities  between  the 
several  purchasers  are  equal,  yet  the  first 
purchaser,  having  the  prior  equity,  is  pre- 
ferred, id. 

6.  The  priority  of  equity  is  not  determined 
by  the  date  of  the  conveyance,  but  by  the 
contract  for  the  purchase  of  the  land  and  the 
payment  for  the  same.  id. 

7.  A  judgment  creditor  is  not  bound  to 
decide  at  his  peril  upon  the  equitable  rights 
of  the  owners  of  different  portions  of  the  land 
upon  which  he  has  a  lien.  id. 

8.  If  the  land  of  the  purchaser  who  has  a 
prior  equity  is  first  sold,  he  can  compel  the 
other  purchasers  to  refund  to  him  the  amount 
they  were  benefited  by  such  sale.  id. 

9.  If  a  judgment  creditor  discharges  from 
the  lien  of  his  judgment  a  part  of  the  lands 
which  ought  to  be  first  resorted  to,  the  own- 
er of  other  parts  of  the  lands  who  has  a  prior 
equity  will  be  entitled  to  a  deduction  from  the 
judgment  of  the  value  of  the  lands  so  dis- 
charged, before  his  lands  are  resorted  to  lor 
the  satisfaction  of  such  judgment  id. 

10.  Where  certain  lands,  belonging  to  &, 
were  sold  under  a  loan  office  mortgage,  and 
W.,  by  request,  bid  off  the  same  for  K,  E. 
being  absent :  K,  a  few  days  after  the  sale, 
refunded  the  money  to  W.  At  the  time  of 
the  sale  T.t  one  of  the  commissioners  of  loans, 
held  a  judgment  against  W. ;  T.,  together 
with  his  co-commissioner,  in  June,  1819,  exe- 
cuted a  deed  to  W.;  in  March,  1819,  T.  is- 
sued an  execution  against  W.,  and  in  Au- 
gust, 1824,  caused  the  mortgaged  premises  to 
be  sold  under  judgment,  and  bid  in  the  sane 
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himself!  In  September,  1819,  W.  executed 
to  B.  a  release  of  all  his  interest  in  the  prem- 
ises ;  and  it  was  agreed  between  them  that 
no  deed  should  bo  executed  to  W.  by  the 
commissioners.  T.  purchased  in  the  premi- 
ses under  his  judgment,  with  a  full  know- 
ledge of  EL's  rights.  Held,  that  the  purchase 
by  T.  could  not  fee  sustained,  and  that  he 
oonld  not  retain  the  lien  of  hi*  judgment 
upon  the  premises.    EUs  v.  Toustey.  280 

11.  Under  these  circumstances,  if  the  deed 
had  been  executed  by  the  commissioners  at 
the  time  of  the  sale,  the  title  would  have 
been  in  B.  as  a  resulting  trust,  and  W.  could 
only  hare  held  the  deed  as  a  security  by  way 
of  mortgage  for  the  money  advanced  by  him. 

id. 

12.  The  lien  of  a  judgment  does  not  In  eq- 
uity attach  upon  the  mere  legal  title  to  land 
existing  in  the  defendant,  when  the  equita- 
ble title  is  in  a  third  person.  id. 

13.  And  if  a  purchaser  under  the  judgment 
has  notice  of  the  equitable  title  before  his  pur- 
chase and  the  actual  payment  of  the  money, 
he  cannot  protect  himself  as  a  bona  fide  pur- 
chaser, id. 

14.  A  payment  on  a  judgment  discharges 
the  lien  on  the  land  to  the  extent  of  the  pay- 
ment; and  the  lien  cannot  be  restored  by 
any  subsequent  agreement  between  the  par- 
ties.   De  La  Vergne  v.  Evertson  and  others, 

181 

15.  A  bill  filed  in  this  court  against  heirs 
or  devisees,  has  the  same  effect  as  the  com- 
mencement of  a  suit  at  law  in  preventing  the 
alienation  of  the  estate.  But  if  a  judgment 
at  law  is  obtained  before  the  decree  in  this 
court,  the  plaintiff  in  such  judgment  thereby 
obtains  a  prior  lien  on  the  legal  estate  in  the 
hands  of  the  heirs  or  devisees.  Pisrdy  v. 
Doyle  and  others,  658 

16.  Where  a  suit  is  commenced  against 
five  heirs  for  the  debt  of  their  ancestor,  and 
the  writ  is  only  served  upon  three,  but  the 
plaintiff  proceeds  and  takes  judgment  against 
all  as  joint  debtors,  he  obtains  a  lien  only  upon 
the  estate  of  those  upon  whom  the  process 
was  served.  id. 

17.  Where  a  creditor  has  obtained  a  lien 
upon  real  estate  by  a  judgment  at  law,  if  he 
subsequently  brings  an  action  of  debt  on  his 
judgment,  and  recovers  a  new  judgment,  he 
will  lose  his  first  lien.  id. 

18.  Where  a  debtor  who  gave  to  his  in* 
dorser  a  judgment  for  his  security,  and  after- 


wards another  person  became  the  indorser  in 
tho  place  of  the  former  one,  and  took  an  as- 
signment of  the  judgment  as  his  security, 
with  the  assent  of  the  debtor,  held  that  such 
judgment  was  valid,  and  took  priority  over  a 
junior  judgment,  although  the  assignee  of  the 
first  judgment  was  not  compelled  to  pay  the 
notes  indorsed  by  him  until  after  the  dock- 
eting of  the  junior  judgment  Norton  v. 
Whiting  and  others,  578 

19.  The  purchaser  of  lands  under  a  judg- 
ment obtains  all  the  right  of  the  defendant  to 
the  premises,  and  no  equity  can  be  set  up 
against  him  on  account  of  notice  which  did 
not  affect  the  title  to  the  land  in  the  hands  of 
the  judgment  debtor.    Sweety.  Oreen,      473 

20.  A  judgment  is  not  a  specific  lien  upon 
the  real  estate  of  the  debtor.  Rogers  and 
others  v.  Rogers  and  others,  188 

21.  In  Chancery,  a  judgment  recovered  hi 
a  court  of  law  is  considered  as  binding  upon 
the  real  parties  in  the  suit,  although  not  the 
nominal  parties  on  the  record.  Soutkgate  v. 
Montgomery  and  Eivers,  41 

See  Assignment  and  Assignee,  9.  Debtor 
and  Creditor,  7,  16,  20,  21,  24,  25, 27,  28, 
39,  40.    Fraud,  1,  2,  3.    Injunction,  19. 


JURISDICTION  OP  CHANCERY. 

1.  Where  two  parties  submit  their  differ- 
ences to  arbitrators,  and  agree  to  make  the 
submission  a  rule  of  court,  in  a  court  of  com- 
mon law,  pusuant  to  the  act  for  determining 
differences  by  arbitrators,  (1  R.  L.  125,)  the 
Court  of  Chancery  will  not  entertain  juris- 
diction to  set  aside  the  award,  unless  injustice 
would  be  done.     Tappan  v.  Heath,  293 

2.  Although  a  person  has  a  perfect  remedy 
at  law  to  recover  for  the  breach  of  an  agree- 
ment connected  with  a  note,  if  he  cannot 
avail  himself  of  it  as  a  defence  to  an  action 
on  the  note,  he  can  come  into  Chancery  to 
have  the  note  cancelled^  and  to  recover  the 
balance,  if  any,  which  may  be  due  him. 
Reed  v.  Bank  of  Newburgh,  215 

3.  Where  certain  persons  are  invested  by 
statute  with  discretionary  powers,  Chancery 
will  not  interfere  to  correct  mere  errors  oi 
judgment,  if  the  powers  conferred  have  not 
been  illegally  or  unconscientiously  exercised. 
Phillips  and  others  v.  Wickham  and  others, 

590 

4.  Where  a  sheriff  after  collecting  money 
on  an  execution,  died  insolvent,  without  pay* 
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ing  over  the  same,  and  no  person  adminis- 
tered upon  his  estate,  it  was  held  that  no  suit 
ooold  be  sustained  in  Chancery  against  the 
sureties  of  the  sheriff  upon  his  bond,  to  enforce 
the  payment  of  the  amount  so  collected  by 
him.    Bank  of  Utica  v.  Dill  and  Cumpston, 

466 

6.  If  the  judgment  creditor  has  any  reme- 
dy in  such  cases,  the  Supreme  Court  alone 
can  furnish  relief  id. 

6.  Wherever  the  remedy  at  law  is  doubt- 
ful and  difficult,  a  court  of  chancery  has  ju- 
risdiction.   American  Ins.  Co.  v.  Fisk,        90 

7.  The  act  of  Congress  of  March  3d,  1823, 
does  not  give  exclusive  jurisdiction  of  sal- 
vage and  admiralty  causes  to  the  superior 
courts  of  the  territory  of  Florida,  organized 
by  that  act ;  and  an  act  of  the  legislature  of 
that  territory,  creating  a  wrecker's  court,  is 
valid.  id. 

8.  Where  such  court  in  making  an  award, 
made  an  order  not  within  their  jurisdiction,  it 
was  held  that  this  excess  of  jurisdiction  only 
rendered  the  award  void  pro  tank).  id. 

9.  Courts  of  law  have  concurrent  jurisdic- 
tion with  the  Court  of  Chancery  in  the  exam- 
ination of  accounts  between  parties.  South- 
gate  v.  Montgomery  and  Elvers,  41 

10.  Where  a  party  has  elected  a  court  of 
law  as  the  forum  for  the  examination  of  the 
accounts,  after  a  decision  in  such  court  of 
law,  he  cannot  come  into  a  court  of  equity 
and  have  the  same  accounts  re-examined,  id. 

11.  Where  there  existed  mutual  accounts 
between  M.  and  E.,  and  E.  sued  M.  in  a  for- 
eign court  for  a  settlement,  and  judgment 
was  rendered  against  E.,  and  afterwards  a 
suit  pending  in  the  Supreme  Court  of  this 
state,  commenced  and  prosecuted  by  the  as- 
signees of  M.  in  the  name  of  M.  against  E., 
was  referred  to  referees,  who  reported  a  bal- 
ance due  to  E.  from  M.,  on  which  report  judg- 
ment was  entered  in  favor  of  E.,  it  was 
held,  that  the  judgment  against  E.  in  the  for 
eign  court  was  not  binding  upon  E.  as  be- 
tween him  and  the  assignees  of  M.,  and  that 
if  that  judgment  was  binding  upon  E.,  as  it 
was  known  to  the  assignees  previous  to  the 
hearing  before  the  referees,  it  should  have 
been  insisted  upon  by  them  at  that  hearing, 
and  could  not  afterwards  be  a  ground  of  relief 
in  this  court.  id. 

12.  The  Court  of  Chancery  has  no  power  to 
review  upon  the  merits  the  proceedings  of  the 

i  of  estimate  and  assessment  of 


damages  in  opening  streets  in  the  cJty  of 
New  York.  Patterson  v.  The  Mayor,  <fcc,  of 
the  City  of  New  York  and  Peters,  114 

13.  Where  the  commissioners,  after  they 
had  deposited  a  copy  of  their  report  in  the 
clerk's  office,  pursuant  to  the  18  2d  sec.  of  the 
act  of  the  9th  of  April  1813,  (2R.L  417,) 
altered  their  assessment  of  damages,  it  was 
held  not  to  be  necessary  to  deposit  a  new 
copy  of  their  report  in  the  clerk's  office  or  to 
publish  a  new  notice  to  propose  objections  to 
the  assessment  id. 

14.  But  if  it  was  necessary  to  file  a  new 
copy  of  the  report  and  publish  a  new  notice! 
the  omission  to  do  so  would  only  render  the 
proceedings  voidable ;  in  which  case,  the  rem- 
edy would  be  by  certiorari.  id. 

15.  The  Court  of  Chancery  has  no  jurisdic- 
tion in  such  cases,  unless  the  proceedings  are 
wholly  void.  id. 


16.  This  court  has  jurisdiction  to  set 
and  cancel  deeds  and  other  instruments  fraud- 
ulently obtained,  and  which  are  attempted  to 
be  set  up  inequitably.  Thompson,  ex*rs  v. 
Graham  and  others,  384 

17.  A  court  of  chancery  has  jurisdiction  to 
correct  mistakes  in  policies  of  insurance  as 
well  as  in  all  other  written  instruments. 
Phoenix  Ins.  Co.  v.  Gurnee,  278 

18.  The  evidence  of  the  mistake  in  all 
cases  should  be  clear  and  satisfactory.        *a\ 

19.  Where  a  party  by  erecting  a  dam  raises 
a  stream  of  water  above  its  natural  level,  so 
as  to  materially  injure  mills  above,  on  the 
same  stream,  a  oourt  of  chancery  will  decree 
that  the  dam  be  lowered,  and  that  the  party 
erecting  the  same  pay  all  the  damages  occa- 
sioned by  raising  the  water  above  its  natural 
level.  Hammond  and  others  v.  Fuller  and 
others,  197 

20.  Where  there  are  difficulties  in  relation 
to  an  off-set  at  law,  relief  will  be  granted  to 
the  party  claiming  the  off-set,  in  Chancery. 
McLaren  v.  Pennington  and  others,  102 

21.  Where,  to  determine  the  liability  of 
parties,  it  is  necessary  to  require  the  accounts 
of  several  estates,  it  would  seem  that  the 
Court  of  Chancery  alone  has  jurisdiction. 
Footer  and  South,  ex*rs,  Ac  v.  Wilbur  and 
Oknstead,  5ST 

See  Husbavd  avd  Wot,  18,  19,  21.    Sit- 
off,  11,  14,  15. 
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LEASE. 

1.  A  covenant  on  the  part  of  the  lessor  to 
renew  a  lease  for  years  at  the  expiration  of  the 
term,  is  a  covenant  running  with  the  land. 
Figgot  v.  Mason,  412 

2.  A  surrender  and  conveyance  to  the  les- 
sor of  a  sub-lease  of  part  of  the  premises,  is  no 
bar  to  a  claim  on  the  part  of  the  lessee  or  his 
assigns  for  a  renewal  of  the  original  lease 
agreeable  to  the  covenant  id. 

3.  The  holder  of  the  original  lease  is  not  en- 
titled to  a  covenant  for  renewal  in  the  new 
lease,  as  that  would  create  a  perpetuity,     id. 

4.  Covenants  of  warranty  and  to  convey 
contained  in  a  lease  of  real  estate,  run  with 
the  land,  and  are  binding  upon  the  heirs  and 
assignees  of  the  lessor.     Van  Some  v.  Grain, 

455 

5.  A  subsequent  purchase  by  the  lessor  of 
an  outstanding  claim  against  the  premises,  will 
enure  to  the  benefit  of  the  lessee  by  virtue  of 
the  covenant  of  warranty.  id. 

6.  The  same  result  follows  where  the  pur- 
chase is  made  by  an  assignee  of  the  rever- 

ia\ 


LEGACY. 

1.  It  is  a  general  rule,  that  a  residuary  leg- 
atee, or  other  person  prosecuting  for  a  distri- 
butive share  of  the  estate,  should  make  all  the 
other  persons  interested  in  the  distribution, 
parties  to  the  suit,  in  order  that  only  one  ac- 
count be  taken.  Prikhard  v.  Micks  and 
another,  «V«,  dec.  270 

2.  But  this  is  not  necessary  where  a  cred- 
itor or  legatee  prosecutes,  who  is  entitled  to  a 
priority  of  payment  The  executor  or  admin- 
istrator in  such  cases  is  the  legal  representa- 
tive of  the  residuary  legatees,  and  it  is  his  duty 
to  protect  their  rights.  id. 

3.  Where  there  is  a  bequest  in  remainder 
after  the  determination  of  a  particular  estate, 
with  an  executory  limitation  over  in  case  of 
the  death  of  the  legatee,  the  legatee  takes 
only  a  contingent  interest,  which  will  be  di- 
vested if  he  dies  during  the  continuance  of  the 
particular  estate,  and  the  limitation  over  will 
take  effect    Adorns  v.  Beekman  and  others, 

631 

4.  Where  several  suits  are  brought  by  dif- 
ferent legatees  for  general  legacies,  and  the 

Vol.  1.  47 


estate  is  insufficient  to  pay  them  all,  the  court 
will  direct  an  acf>  mt  of  the  estate  to  be  taken 
in  one  cause  on!,,  and  in  the  meantime  direct 
the  proceedings  in  all  the  other  suits  to  be 
stayed.    Boss  and  vrife  v.  Crary,  «x'r,       416 

5.  It  is  a  matter  of  disoretion  as  to  which 
suit  the  account  shall  be  taken  in.  The  court 
will  therefore  direct  the  suit  which  is  most 
beneficial  for  the  legatees  to  be  proceeded  in, 
and  if  there  is  doubt  on  that  subject,  will  re- 
fer it  to  a  master  to  ascertain  which  suit  is 
most  for  the  interest  of  the  legatees  and  other 
persons  interested  in  the  estate.  id. 

6.  Where  a  testator  devised  his  real  and 
personal  estate  to  two  of  his  sons,  provided 
they  should  pay  certain  legacies  given  in  the 
will,  and  the  legatees  filed  their  bill  against 
them  and  obtained  a  decree  for  the  sale  of  the 
real  estate  to  pay  the  legacies,  which,  upon 
being  sold,  proved  insufficient;  and  no  decree 
having  been  asked  in  that  suit,  charging  the 
devisees  personally  with  the  payment,  held, 
that  the  legatees  could  not  file  a  new  bill 
against  them  for  that  purpose.  Cook  v.  Grant, 
adrrir,  407 

7.  Tbe  legatees  should  have  asked  and  ob- 
tained all  the  relief  to  which  they  were  enti- 
tled against  the  devisees  in  the  first  suit    id. 


8.  Where  a  testator  devised  certain  real  es- 
tate to  his  widow  for  life,  or  during  her  widow* 
hood,  and,  after  her  death  or  marriage,  devised 
the  same  to  his  nephew  in  fee,  provided  he 
paid  the  legacies  mentioned  in  the  will,  and 
directed  that  the  legacies  should  be  paid  by 
the  nephew,  his  heirs,  executors,  or  adminis- 
trators, whenever  he  or  they  should  come  into 
possession  of  the  premises  devised,  it  was  held, 
that  a  payment  of  the  legacies  was  a  condition 
of  the  devise ;  and  that  if  the  devisee  or  his 
heirs  should  refuse  to  accept  the  devise  and 
pay  the  legacies,  the  estate  would  descend  to 
the  heirs  at  law  of  the  testator,  but  it  would, 
in  equity,  be  chargeable  with  the  payment  ox 
the  legacies.  BirdsaU,  adm'x  v.  HewliU  and 
others,  82 

9.  If  the  devisee  accepts  the  devise,  he  be- 
comes personally  liable  for  the  legacies,      id. 

10.  The  legacies,  however,  are,  notwith- 
standing the  personal  liability  of  the  devisee, 
an  equitable  charge  upon  the  estate.  id. 

11.  It  is  a  general  rule,  that  legacies  charge- 
able upon  the  real  estate  and  payable  at  a 
future  day,  are  not  vested,  and  lapse  bv  the 
death  of  the  legatee  before  the  time  of  pay- 
ment arrives.  %a\ 
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12.  But  this  rule  haB  never  been  extended 
to  a  case  where  the  estate-  was  given  to  a 
stranger,  upon  condition  that  he  paid  the 
legacy  charged  thereon ;  and  the  rule  has  been 
much  limited,  even  as  between  the  legatees 
and  heirs  at  law.  id. 

13.  Where  the  time  of  payment  of  the  leg- 
acy is  postponed  for  the  benefit  of  the  estate, 
and  not  with  reference  to  any  particular  cir- 
cumstances in  relation  to  the  legatee,  the  leg- 
acy becomes  vested  at  the  death  of  the  testa- 
tor, and  is  transmissible  to  the  personal  repre- 
sentatives of  the  legatee,  although  he  dies  be- 
fore the  time  of  payment  arrives,  id. 

14.  A  legacy  carries  interest  from  the  time 
ft  becomes  payable.  id. 

See  Costs,  31.    Will,  8. 


LIEN. 

1.  A  grantor  of  lands  has  an  equitable  lien 
on  the  estate  sold  for  the  payment  of  the  pur- 
chase-money ;  and  this  hen  is  not  waived  by 
the  grantor's  taking  the  mere  personal  security 
of  the  purchaser  only,  unless  there  is  an  ex- 
press agreement  between  the  parties  that  the 
equitable  lien  be  waived.  But  wherever  any 
security  is  taken  on  the  land  sold,  or  other- 
wise, for  the  whole  or  a  part  of  the  purchase- 
money,  the  equitable  lien  will  be  waived,  un- 
less there  is  an  express  agreement  that  it  shall 
be  retained.    Fish  v.  Howiand  and  others,    20 

2.  So  the  lien  is  waived  where  a  note  or 
bond  is  taken  of  the  vendee  for  the  purchase- 
money,  in  which  a  third  person  joins  as  secu- 
rity, id. 

3.  Likewise,  if  the  vendee  sells  to  a  third 
person,  without  notice,  the  lien  is  lost        id. 

4.  Where  upon  a  sale  of  lands  the  negoti- 
able note  of  the  purchaser  is  given  for  the  pur- 
chase-money, the  vendor  retains  an  equitable 
Hen  upon  the  land ;  but  an  indorsee  is  not, 
from  the  mere  transfer  of  the  note,  entitled  to 
the  benefit  of  such  lien,  where  the  indorser  has 
not  been  made  liable  upon  his  indorsement 

White  v.  Williams  and  others,  502 

See  Fraud,  3.    Judgment,  1,  2, 9,  10, 12, 14, 
15,  16,  17. 


LIMITATIONS,  STATUTE  OP. 

1.  Where  a  legacy  to  a  daughter  was  pay- 
able on  her  marriage,  or  when  she  became  of 


age,  and  she  married  before  arriving  at  rail 
age,  in  a  suit  brought  by  her  and  her  husband 
for  the  legacy,  after  the  lapse  of  six  years,  it 
was  held  that  the  statute  of  limitations  did 
not  run  against  her,  she  coming  within  the 
exception  in  the  statute  in  favor  of  femes  co- 
vert Wood  and  wife  v.  The  Eaecuturs  of  /fit- 
ter, 616 

2.  Where  the  statute  of  limitations  is  a  good 
defence  to  only  a  part  of  the  complainants' 
demand,  if  pleaded  as  a  bar  to  the  whole,  the 
plea  will  be  bad.  id. 

3.  Twenty  years,  by  analogy  to  the  statute 
of  limitations,  is  the  period  allowed  in  Chan- 
cery for  commencing  proceedings  to  set  aside 
conveyances  of  real  estate  on  the  ground  of 
fraud.     Wordy.  Van  Bokkekn,  100 

4.  The  statute  of  limitations  is  a  good  plea 
in  bar  in  equity  as  well  as  at  law.  StajjordY. 
Bryan,  239 

5.  Twenty  years  are  required  to  bar  an 
equity  of  redemption.  Slee  v.  The  President 
and  Directors  of  the  Manhattan  Company.    48 


LUNATIC& 

L  It  is  the  privilege  of  a  party  against 
whom  a  commission  of  lunacy  is  issued,  to  be 
present  at,  and  to  have  notice  of  its  execution. 
In  the  matter  of  Tracy.  580 

2.  If  peculiar  circumstances  render  it  im- 
proper or  unsafe  to  give  such  notice,  they 
should  be  stated  in  the  petition  to  the  court, 
so  that  a  special  provision  may  be  inserted  in 
the  commission  dispensing  with  notice  to  the 
party.  tdL 

3.  In  this  state  it  is  not  a  matter  of  coarse 
to  allow  an  inquisition  to  be  traversed,  but  the 
same  rests  in  the  sound  discretion  of  the  court. 

id 

4.  The  practice  here  is  to  award  a  feigned 
issue  in  all  oases  where  a  traverse  would  be 
proper,  instead  of  allowing  a  formal  traverse. 

id. 

5.  An  issue  should  be  directed  upon  the  ap- 
plication of  the  party  in  all  cases  of  doubt, 
especially  under  the  act  respecting  habitual 
drunkards.  id. 

6.  Whether  any,  and  what  allowance  will 
be  made  to  a  party  out  of  his  estate  in  the 
hands  of  a  committee,  depends  upon  the  cir- 
cumstances of  each  particular  case.  id. 


7.  On  the  execution  of  a 
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nature  of  a  writ  de  hmatico  inqmrendo,  it  is 
improper  for  the  sheriff  who  summoned  the 
jury  to  be  in  the  room,  or  to  converse  on  the 
subject  with  the  jury  while  they  are  delibera- 
ting on  their  verdict  In  the  matter  of  Arn- 
hovt,  491 

8.  Where  the  sheriff  had  improperly  inter- 
fered with  the  deliberations  of  the  jury,  their 
inquisition  was  set  aside  and  a  new  commission 
was  issued  directed  to  the  coroners.  id. 

9.  Duty  of  commissioners  on  executing  com- 
mission of  lunacy,  and  instructions  to  be  given 
to  the  jury.  id. 

See  Husband  and  Wife,  4. 


m 

MERGER. 
See  Mobtciagb,  9. 

MORTGAGE. 

1.  S.  being  indebted  to  the  Manhattan  Com- 
pany, upon  a  note  to  the  amount  of  $2,000, 
and  also  being  in  embarrassed  circumstances, 
upon  the  application  of  the  directors  of  the 
company,  in  order  to  secure  the  amount  due 
to  the  company,  he  assigned  to  them  a  bond 
and  mortgage  for  $4,000,  which  he  held  upon 
a  house  and  lot  in  Poughkeepeie,  against  F. 
&  H.  The  assignment  was  made  with  the  ex- 
press understanding  that  the  surplus,  after  sat- 
isfying the  debt  of  the  company,  should  belong 
to  S.  The  assignment  stated  that  S.,  for  the 
sum  of  $2,000,  assigned  the  bond  and  mort- 
gage to  the  Manhattan  Company,  with  power 
to  collect  the  sum  of  $2,000  for  their  own  use, 
and  contained  a  covenant  on  the  part  of  S., 
that  $2,000  was  due  on  the  mortgage,  and  that 
the  mortgaged  premises  should  sell  for  that 
sum  and  the  interest  and  costs.  In  1817,  the 
Manhattan  Company  foreclosed  the  mortgage, 
and  caused  the  mortgaged  premises  to  be  bid 
in  for  $700.  Previous  to  the  sale,  S.  was  told 
by  the  agent  of  the  company,  that  if  the  com- 
pany purchased  in  the  property,  it  should  re- 
main as  it  then  was  as  to  him,  S.  merely  fore- 
closing F.  &  H.v  S.  always  insisted  upon  his 
right  to  redeem,  and  in  1825  made  a  direct  ap- 
plication for  that  purpose,  and  offered  to  pay 
all  that  was  justly  due  the  company.  The 
company  refused  to  permit  him  to  redeem.  It 
was  held  that  the  assignment  from  S.  to  the 
Manhattan  Company  was  a  mortgage,  and 
even  if  it  had  been  in  form  an  absolute  as- 
signment of  the  whole  interest  of  S.  in  the 
bond  and  mortgage  against  F.  &  H.,  that  in 
equity  it  would  have  been  a  mere  security  for 


the  payment  of  the  debt  due  the  Manhattan 
Company ;  that  the  Manhattan  Company  had 
a  perfect  right  to  foreclose  the  mortgage  under 
the  statute,  for  the  purpose  of  barring  the 
equity  of  redemption  which  existed  in  F.  &  H. ; 
that  the  assignment  by  S.  to  the  Manhattan 
Company  was  a  mortgage  of  the  power  of  sale, 
as  well  as  a  mortgage  of  the  debt;  that  if  a 
stranger  had  purchased  the  mortgaged  prem- 
ises upon  the  sale  thereof  the  right  of  S.  to 
redeem  the  same  would  have  been  gone,  but 
not  his  right  to  redeem  the  second  mortgage 
created  by  the  assignment,  which  right  would 
then  attach  itself  to  the  purchase-money  in- 
stead of  the  land ;  that  as  the  Manhattan  Com- 
pany were  the  purchasers  of  the  mortgaged 
premises,  the  right  of  S.  to  redeem  the  said 
premises  remained  undisturbed,  the  legal  es- 
tate of  said  premises  continuing  undivested  in 
the  Manhattan  Company:  that  the  assign- 
ment of  the  bond  and  mortgage  to  the  Man- 
hattan Company  being  itself  a  subsisting  mort- 
gage, and  S.'s  equity  of  redemption  not  being 
divested  by  the  statute  foreclosure,  the  ques- 
tion of  waiver  on  account  of  lapse  of  time  did 
not  arise.    Slee  v.  Manhattan  Company,     48 

2.  An  assignment  of  a  land  contract  for  the 
security  of  a  debt  due  the  assignee,  upon  the 
condition  that  if  the  debt  was  paid  at  the  time 
stipulated,  the  assignee  should  re-assign  the 
contract,  is,  in  equity,  a  mortgage,  and  the  as- 
signor has  a  right  of  redemption.  Brochway 
v.  Wells,  61* 

3.  An  agreement  for  a  mortgage,  is,  An 
equity,  a  specific  lien  on  the  land.  In  the 
Matter  of  Howe,  126 

4.  Where  an  instrument  in  writing  was 
duly  executed,  conveying  certain  lands  to  the 
grantee,  his  executors,  administrators  and  as- 
signs, for  and  during  the  term  of  one  year, 
yielding  and  paying  therefor  yearly  lawful  in- 
terest of  seven  per  cent,  during  said  term  of 
one  year,  and  in  and  upon  the  14th  of  No- 
vember, 1810,  with  a  condition  to  be  void  on 
the  payment  by  the  grantor  of  6002.  to  the 
grantee,  on  the  14th  of  November,  1810,  con- 
taining also  a  covenant  on  the  part  of  the 
grantor,  to  pay  the  6002.  and  interest  at  the 
time  above  mentioned,  the  same  was  held  to 
be  a  good  and  valid  mortgage  and  security  in 
equity,  for  the  sum  covenanted  in  the  instru- 
ment to  be  paid  by  the  grantor.  EUiot,  «e'r, 
v.  PeU  and  others,  263 

5.  And  such  instrument  would  be  valid  and 
binding  against  all  persons  chargeable  with 
notice  of  the  same.  id. 

6.  Bona  fide  purchasers  without  uotice,  who 
have  actually  paid  the  purchase-money,  can- 


672 


INDEX. 


not  be  disturbed  in  their  title  to  the  premises 
purchased,  where  the  deed  intended  as  a  mort- 
gage is  absolute  on  its  face.  Whittick  v.  Kane 
and  others,  202 

7.  In  such  cases,  the  remedy  of  the  mort- 
gagor is  personal  against  the  mortgagee  and 
his  legal  representatives  for  the  moneys  re- 
ceived on  the  sale  of  the  mortgaged  premises. 

id. 

8.  In  taking  and  stating  an  account  of  the 
amount  due  on  such  mortgage,  the  mortgagee 


will  be  charged  with  the  rents  and  profits  of  mortgagee,  he  will  be  entitled  to  redeem  the 

the  mortgaged  premises,  from  the  time  he 

took  possession,  and  also  with  the  amount  of 

the  purchase-money  received  by  him  on  the 

sale  of  the  premises,  together  with  interest 

thereon  to  the  time  of  stating  the  account    id. 


9.  Where  the  owner  of  the  legal  estate  takes 
an  assignment  of  an  outstanding  mortgage, 
there  will  be  no  merger  of  the  mortgage  unless 
the  owner  of  the  legal  estate  bo  intended  when 
he  purchased  the  mortgage.  Russell  v.  Aus- 
tin, 192 

10.  Where  a  mortgagee  parts  with  all  his 
interest  in  the  mortgage  to  a  third  person,  but 
does  not  assign  it,  and  he  afterwards  obtains 
his  discharge  under  the  insolvent  laws,  the 
mortgage  will  not  pass  to  his  assignees  under 
those  laws.    Hosford  v.  Nichols  and  others, 

202 

11.  Where  a  mortgagee  obtains  a  renewal 
of  a  lease,  or  any  other  advantage  in  conse- 
quence of  his  situation  as  such  mortgagee,  the 
mortgagor  coming  to  redeem,  is  entitled  to  the 
benefit  thereof    Sice  v.  Manhattan  Company, 

48 

12.  Where,  under  a  statute  foreclosure,  the 
-.holder  of  the  legal  estate  or  mortgagee  him- 
-self  becomes  the  purchaser  of  the  equity  of  re 
demption,  no  deed  is  necessary  to  make  his 
title  to  the  premises  perfect  id. 

13.  In  mortgage  and  partition  sales  in  Chan 
eery,  if  the  premises  are  not  sold  at  the  risk 
of  wie  purchaser,  he  will  not  be  compelled  to 
complete  the  purchase,  in  case  the  premises 
shonld  be  incumbered,  or  no  title  should  pass 
by  the  sale,  or  there  should  be  difficulty  in 
obtaining  possession.    McGowan  v.  Wilkins, 

120 

14.  A  deed  absolute  on  its  face,  if  intended 
only  as  a  mortgage  or  security  for  the  payment 
of  money,  whether  accompanied  by  a  written 
defeasance  or  not,  must  be  recorded  as  a  mort- 
gage in  order  to  protect  the  holder  against  a 


subsequent  bona  fide  mortgagee  or  purchaser 
of  the  premises.     White  v.  Moore  and  others, 

551 

15.  If  no  written  defeasance  was  executed, 
the  holder  of  the  mortgage  may  comply  with 
the  requirement  of  the  statute  at  any  time  af- 
terwards by  executing  a  defeasance  according 
to  the  terms  agreed  upon  by  the  parties,  and 
then  recording  both  instruments  together  as  a 
mortgage.  id. 

16.  On  a  bill  of  foreclosure  by  a  subsequent 


prior  mortgage,  and  then  to  sell  the  whole  es- 
tate for  the  money  due  on  both  mortgages. 
The  Western  Ins.  Co.  of  the  Village  of  Buffalo 
v.  The  Eagle  Fire  Ins.  Co.  284 

17.  If  the  prior  mortgage  should  not  be 
due,  the  junior  mortgagee  will  be  entitled  to  a 
decree  for  the  sale  of  the  mortgaged  premises, 
subject  to  such  prior  mortgage.  *A 

18.  H.  was  seized  in  his  own  right  of  an 
undivided  fourth  part  of  a  tract  of  land,  and 
was  also  seized  in  right  of  his  wife  of  one  other 
undivided  fourth  part  thereof  D.  &  T.  also 
each  owned  one  undivided  fourth  part  The 
share  of  T.  was  subject  to  a  mortgage.  A 
voluntary  partition  was  made  of  the  premises 
between  the  parties,  by  which  two  lots  there- 
of were  released  by  D.  &  T.  to  H.  and  wife, 
and  the  residue  was  released  by  H.  and  wife 
to  D.  &  T.  as  tenants  in  common,  they  paying 
to  H.  and  wife  $675  for  the  difference  in  value. 
Afterwards  the  mortgagee,  without  regarding 
the  partition,  and  without  making  H.  and  wife 
parties  to  the  suit,  foreclosed  his  mortgage 
against  T.  in  Chancery,  and  sold  one  undivi- 
ded fourth  of  the  whole  premises,  leaving  a 
balance  due  on  the  mortgage  after  the  sale. 
Previous  to  the  foreclosure,  and  subsequent 
to  the  partition,  several  judgments  were  re- 
covered in  the  Supreme  Court  against  T.  T., 
after  the  recovery  of  those  judgments,  assigned 
all  his  property  to  trustees  for  the  payment  of 
bis  debts.  Subsequent  to  this  assignment,  the 
premises  released  as  aforesaid  by  H.  and  wife 
to  D.  A  T.  were  sold  by  virtue  of  a  decree  in 
Chancery,  obtained  in  a  partition  suit  brought 
by  one  of  the  heirs  of  D.  One-half  of  the  pro- 
ceeds of  this  partition  sale  had  been  paid  to 
the  representatives  of  D.,  one-fourth  to  the 
mortgagee  of  T.,  and  the  remaining  onc-fourtA 
was  in  the  hands  of  the  master.  Under  these 
circumstances,  this  remaining  one-fourth  was 
decreed  to  be  applied  in  satisfaction  of  the  bal- 
ance due  on  the  mortgage  against  1.,  ferine 
purpose  of  discharging  the  two  lots  released  w 
H.  and  wife  from  the  lien  of  that  mortgajp. 
In  the  Milter  of  Howe,  m 
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19.  Had  the  mortgagee  made  H.  and  wife 
parties  to  the  bill  for  foreclosure  of  the  mort- 
gage against  T.,  the  court  would  have  decreed 
a  sale  only  of  the  share  assigned  to  T.  upon 
the  voluntary  partition.  The  equitable  rights 
of  H.  and  wife  were  not  altered  or  affected  by 
the  general  assignment  of  TM  for  the  benefit 
of  his  creditors,  or  by  the  judgments  recov- 
ered against  him  subsequent  to  the  voluntary 
partition.  id. 

20.  After  a  decree  for  the  foreclosure  and 
sale  of  mortgaged  premises,  the  court  will 
control  and  regulate  the  proceedings  and  man- 
ner of  sale,  so  that  no  injustice  shall  be  done 
to  either  party.  Suffem  v.  Johnson  and  Pe- 
terson, 450 

21.  Where  mortgaged  premises  are  an  in- 
adequate security  for  the  debt,  and  the  mort- 
gagor is  irresponsible,  the  court,  although  the 
entire  mortgage  debt  is  not  due,  will  order 
the  whole  of  the  premises  to  be  sold,  or  so 
much  as  is  necessary  to  pay  the  whole  debt 
and  costs,  unless  the  defendant  pays  to  the 
complainant  the  sum  which  will  become  due 
before  the  sale,  or  gives  ample  security  for 
payment  of  the  residue,  when  it  becomes  due. 

id. 

22.  Mortgaged  premises  should  be  sold 
either  together  or  in  parcels,  as  will  be  best 
calculated  to  produce  the  highest  sum.        id. 

23.  Where  the  rights  of  the  several  de- 
fendants are  truly  stated  in  a  bill  of  foreclo- 
sure, it  is  not  necessary  for  them  to  appear  and 
answer  to  protect  their  rights.  The  Merchant's 
Insurance  Co.  v.  Marvin  and  others,  557 

24.  Where  a  defendant  in  a  bill  of 'foreclo- 
sure, who  was  not  personally  liable  for  the 
mortgage  debt,  filed  a  cross  bill  and  set  up 
a  defence  which  was  not  ultimately  sustained, 
and  thus  in  the  mean  time  kept  possession  of 
and  received  the  rents  and  profits  of  the  mort- 
gaged premises,  and  which  premises,  upon  a 
sale  thereof;  were  found  insufficient  to  pay  the 
amount  due,  he  was  decreed  to  pay  the  extra 
costs  occasioned  by  his  defence.  The  Bank  of 
Plattsburgh  and  others  v.  Plait  and  others, 

464 

See  Costs,  2,  15,  16,  17,  18,  30.  Debtor 
and  Creditor,  16.  Evidence,  5,  13, 
Fraud,  7.  Judgment,  11.  Title  to  Real 
Estate,  3. 


NE  EXEAT  REPUBLICS 

L  If  the  party  against  whom  a  final  decree 
is  made,  intends  to  remove  beyond  the  juris- 


diction of  the  court  before  the  decree  can  be 
enforced  by  execution,  a  ne  exeat  will  be 
granted    Dunham  v.  Jackson,  629 

2.  A  ne  exeat  is  in  the  nature  of  equitable 
bail,  and  may  be  applied  for  in  any  stage  of 
the  suit  id. 

3.  Where  a  defendant  in  a  bill  for  an  ac- 
count and  payment  of  demands  founded  on 
contract,  has  been  discharged  under  the  non- 
imprisonment  act,  a  writ  of  ne  exeat  against 
him  will  be  discharged.  Ashtvorih  and  others 
v.  Wrigley,  301 

4.  The  writ  will  not  be  retained  on  a  sim- 
ple affidavit  that  a  certiorari  has  been  al- 
lowed for  the  purpose  of  reversing  the  dis- 
charge obtained  under  the  insolvent  act    id. 

5.  This  court  may  hold  the  insolvent  to  bail 
in  cases  of  fraud.  id. 

6.  But  whether  it  would  retain  a  ne  exeat 
on  an  affidavit  of  mere  irregularity  in  obtain- 
ing the  discharge  ?     Quaere.  id. 

See  Husband  and  Wife,  17. 


NOTICE. 

Where  a  party  has  sufficient  to  put  him  on 
inquiry,  it  is  equivalent  in  equity  to  actual 
notice.     Pitney  v.  Leonard,  461 

See  Judgment,  13,  19.    Mortgage,  5,  6. 
Warranty,  2. 


P 

PARI  MATERIA. 

Separate  instruments  executed  at  the  i 
time,  and  relating  to  the  same  subject  matter, 
may  be  construed  together  and  taken  as  one 
instrument     Van  Home  v.  Craine,  455 

PARTIES. 

1.  As  a  general  rule,  a  mere  witness  cannot 
be  made  a  party  defendant  The  President, 
Directors  and  Co.  of  the  FvUon  Bank  v.  Sharon 
Canal  Co.  219 

2.  But  suits  against  corporations  are  ex- 
ceptions to  this  rule.  As  they  do  not  answer 
upon  oath,  the  only  means  of  obtaining  a 
discovery  from  them  is  to  make  their  officer* 
and  agents  parties,  and  to  compel  such  officers 
and  agents  to  answer  the  bill  id. 
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3.  The  former  as  well  as  the  present  offi- 
cers of  a  corporation  can  be  made  parties  to 
a  suit  against  such  corporation,  and  compelled 
to  make  discover/  of  facts  within  their  know- 
ledge. -  id. 

4.  An  assignee  of  an  undivided  moiety  of 
leasehold  premises,  can  maintain  an  action  in 
his  own  name  upon  a  covenant  of  warranty 
contained  in  the  original  lease.  Van  Borne  v. 
Oraine,  455 

6.  Whether  he  could  maintain  an  action 
upon  a  covenant  to  convey  without  joining 
with  the  assignee  of  the  other  moiety? 
Quart.  id. 

6.  But  if  the  assignee  of  one  moiety  should 
nnoonscientiously  refuse  to  join  with  his  co- 
tenant  in  any  act  which  would  be  for  the 
common  benefit  of  their  estate,  Chancery  will 
compel  him  to  join,  or  to  permit  the  co-tenant 
to  do  it  for  his  own  benefit,  if  it  can  be  done 
without  injury  to  the  estate.  id. 

I.  Where  it  is  sought  to  charge  lands  with  a 
legacy,  it  seems  that  the  legatee  is  a  necessary 
party.    Fish  v.  Howland  and  others,  20 

8.  Although  one  legatee  may  file  a  bill  in 
favor  of  himself  and  all  others  who  might 
choose  to  come  in  under  the  decree,  yet  the 
bill  must  state  the  fact  that  it  is  filed  in  be- 
half  of  the  complainant  and  all  others,  <kc.  id. 

9.  Where  a  trustee  prosecutes  a  claim  for 
the  benefit  of  the  cestui  que*  trust,  the  latter 
must  be  made  a  party.  id. 

10.  One  of  two  devisees  cannot  file  a  bill 
for  an  account  against  one  of  two  executors, 
where  the  executors,  by  the  will,  have  the 
charge  of  the  real  estate,  without  making  the 
other  devisee  and  executor  parties.  Fabre 
and  wife  v.  Golden,  166 

II.  The  officers  of  a  corporation  may  be 
made  parties  to  a  bill  of  discovery,  to  enable 
the  complainants  to  obtain  a  knowledge  of 
facts  which  could  not  be  arrived  at  by  the  an- 
swer of  the  corporation  put  in  without  oath. 
VermUyea  v.  The  Fulton  Bank  and  others,    37 

12.  Where  one  of  the  executors  renounces 
the  execution  of  the  will,  the  other  executors 
may  file  a  bill  in  their  own  name,  and  if  it  is 
necessary  to  bring  the  executor  who  refused 
to  accept  the  trust  before  the  court,  he  may 
be  made  a  party  defendant  Thompson,  ex'r, 
<fcc.  v.  Graham  and  others,  384 


Bee  Debtor  and  Creditor,  8,  9. 
1,  2.    Practice,  62. 


Legacy, 


PARTITION. 

1.  The  right  of  an  incumbrancer  can  not 
be  affected  by  a  sale  of  lands  in  partition; 
neither  can  he  be  made  a  party  to  the  suit. 
Harwood  and  others  v.  Kirby,  469 

2.  If  the  lands  are  divided,  the  lien  of  the 
incumbrance,  after  the  division,  will  be  con- 
fined to  the  share  allotted  to  the  party 
against  whom  the  incumbrance  is  held.    id. 

3.  If  the  lands  are  sold,  the  purchaser  will 
take  the  premises  subject  to  the  lien  of  the  in- 
cumbrance upon  the  undivided  share.         id. 

4.  The  Revised  Statutes  have  altered  the 
law  on  this  subject,  and  have  authorized  the 
court  to  decree  a  sale,  which  will  give  the 
purchaser  a  perfect  title,  discharged  from  all 
liens  and  incumbrances.  id. 

5.  If  a  mortgage  is  given  on  an  undivided 
share  of  the  estate  pending  a  suit  for  partition, 
the  lien  of  the  mortgagee  will  be  divested  by 
a  sale  of  the  premises  under  the  decree,  and 
the  purchaser  will  take  the  estate  discharged 
from  the  incumbrance.  Sears  and  wife  v. 
Hyer  and  others,  4£& 

See  Husband  and  Wife,  10,  11, 12.    Mort- 
gage, 13,  18,  19. 


PARTNERSHIP. 

1.  A  surviving  partner  has  the  legal  right 
to  the  partnership  effects.  Case  and  wife  v. 
Abeel,  executor,  393 

2.  But  in  equity  he  is  considered  merely 
as  a  trustee  to  pay  the  partnership  debts, 
and  to  dispose  of  the  partnership  property  for 
the  benefit  of  himself  and  the  estate  of  the 
deceased  partner.  id. 

3.  He  cannot  derive  any  exclusive  profit 
from  the  use  of  the  partnership  funds.        id. 


PAUPERIS  FORMA. 

See  Costs,  13.    Infant,  3.    Practice,  11, 
12,  J3,  58. 


PLEADINGS. 

1.  Where  three  kinds  of  relief  are  prayed 
for  in  the  bill,  and  the  complainant  is  entitled 
to  one  of  them,  the  defendant  cannot  demur. 
The  Western  Ins.  Go.  of,  <tc  v.  The  Fagie  Fire 
Ins.  Oo.  of  K  Y.  284 
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2.  A  Wfl  of  discovery  wfD  be  sustained  to 
aid  the  prosecution  or  defence  of  a  civil  suit 
in  a  foreign  tribunal  Mitchell  and  Nash  v. 
Smith,  287 

3.  If  it  appears  upon  the  face  of  the  supple- 
mental bill  that  all  the  matters  alleged  therein 
arose  previous  to  the  commencement  of  the 
suit,  and  might  have  been  inserted  in  the 
original  bill  by  way  of  amendment,  the  defend- 
ant may  demur.  But  if  this  irregularity  does 
not  appear  upon  the  face  of  the  supplemental 
bill,  the  facts  may  be  brought  before  the  court 
by  plea.  Stafford  and  others  v.  Ilowleit  and 
West,  200 

4.  In  a  bill  of  discovery  against  a  corpora- 
tion, the  corporation  ought  to  be  permitted  to 
put  in  a  separate  answer,  in  order  to  make 
offers  and  admissions,  and  to  deny  facts  which 
the  officers  may  suppose  do  exist  Vermilyea 
v.  The  Fulton  Bank,  37 

6.  Where  a  defendant  is  examined  by  the 
complainant,  in  relation  to  the  amount  due  the 
complainant,  on  account  of  certain  property 
sold  by  the  defendant  on  commission,  it  is 
not  sufficient  for  the  'defendant  to  refer  to 
his  books  of  account,  produced  before  the  mas- 
ter; but  he  must  give  the  best  answer  he 
can  from  recollection  and  information,  aided 
by  a  recurrence  to  the  books  and  papers  im- 
mediately within  his  control  and  possession, 
accompanied  by  such  explanations,  respon- 
sive to  the  questions  put,  as  are  necessary  to 
prevent  improper  conclusions  being  drawn 
from  his  answers.    Peck  v.  Hamlin  and  others, 

247 

6.  Where  matters  charged  in  the  bill,  as  the 
acts  of  the  defendant  himself)  are  of  such  a 
nature  that  he  can  be  presumed  to  recollect 
them  if  they  ever  took  place,  a  positive  an- 
swer is,  in  genera],  required.    MaU  v.  Wood, 

404 

7.  But  where  the  facts  are  such  that  it  is 
probable  he  cannot  recollect  them  so  as  to 
answer  more  positively,  a  denial  of  the  facts, 
according  to  his  knowledge,  recollection  and 
belief;  will  be  sufficient  id. 

8.  Where  one  of  two  defendants  denies  in 
his  answer  all  knowledge  of  the  facts  alleged 
in  the  complainant's  bill,  the  complainant,  in 
order  to  give  such  defendant  an  opportunity 
to  litigate  his  lights,  must  file  a  replication 
to  his  answer.    Elliott,  ez'r,  v.  Pell  and  others, 


See  Evidikci,  14. 


PRACTICE. 

1.  If  an  original  bill  is  wholly  defective,  and 
there  is  no  ground  for  proceeding  upon  it,  it 
cannot  be  sustained  by  filing  a  supplemental 
bill,  founded  upon  matters  which  have  subse- 
quently taken  place.  Candler  v.  Petit  and 
others,  168 

2.  Facts  which  existed  before  the  filing  of 
the  original  bill,  should  be  inserted  therein 
by  way  of  amendment  id. 

3.  But  if  the  original  bill  was  sufficient  for 
one  kind  of  relief;  and  facts  afterwards  occur 
which  entitle  the  complainant  to  other  or 
more  extensive  relief;  he  may  have  such  re- 
lief by  setting  out  the  new  matter  in  a  sup- 
plemental bill  id. 

4.  It  is  not  necessary  to  obtain  leave  to  file 
a  bill  of  review,  where  it  is  brought  to  correct 
errors  apparent  on  the  face  of  the  record. 
Webb  and  others  v.  PeU  and  others,  564 

5.  AUter,  where  it  is  brought  upon  the  dis- 
covery of  a  new  matter.  id. 

6.  Where  a  subpoena  was  taken  out  upon 
a  bill  of  review,  and  a  bona  fide  attempt  made 
to  serve  it  within  five  years  from  the  entry  of 
the  original  decree,  it  was  held  to  be  a  suf- 
ficient commencement  of  the  suit,  although 
the  subpoena  was  not  in  fact  served  within  the 
time  allowed  by  law  for  appealing  from  the  de- 
cree, id. 

7.  On  filing  a  bill  of  review,  a  deposit  must 
be  made  with  the  register  of  the  same  amount 
which  is  required  on  an  appeal  id. 

8.  Where  the  solicitor  for  the  complainant 
acted  under  a  mistake  as  to  the  practice,  he 
was  allowed  after  the  commencement  of  the 
suit  to  make  the  deposit  nunc  pro  tunc        id. 

9.  Notice  of  every  application  made  to  the 
court  must  be  given  to  the  opposite  party,  in 
case  he  has  appeared,  where  die  motion  re- 
lates to  any  matter  pending  in  court,  or  where 
a  final  order  is  sought,  orders  for  time,  and 
those  of  a  like  nature  alone  excepted ;  other- 
wise the  applicant  or  petitioner  will  only  be 
entitled  to  an  order  nisi.    Jsnard  v.  Cazeaux. 

10.  And  copies  ot  every  petition,  affidavit 
Ac,  upon  which  the  motion  is  founded,  must 
be  served,  together  with  the  notice  of  the  mo- 
tion, id. 

11.  Where  an  order  had  been  obtained  on 
an  ex  parte  application,  that  the  complainant 
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be  admitted  to  prosecute  in  forma  pauperis, 
the  same  was  vacated  with  costs,  id. 

12.  A  party  must  be  an  object  of  charity, 
otherwise  the  privilege  of  prosecuting  in  for- 
ma pauperis,  will  not  be  granted  to  him.    id. 

13.  Applications  for  this  privilege  are  not 
encouraged.  id. 

14.  Exceptions  to  an  answer  are  always  re- 
ferred in  the  first  instance  to  a  master.  By- 
ingUm  v.  Wood,  146 

15.  If  either  party  neglects  to  appear  be- 
fore the  master  and  argue  the  exceptions, 
he  will  not  afterwards  be  permitted  to  bring 
them  before  the  court  by  exceptions  to  the 
master's  report  id. 

16.  No  exceptions  can  be  taken  to  a  mas- 
ter's report,  which  are  not  founded  upon  ob- 
jections distinctly  taken  before  the  master. 

id. 

17.  In  the  case  of  a  reference  to  state  an 
account,  the  objections  to  the  report  are 
taken  and  argued  after  the  draft  of  the  report 
is  prenared.  id. 

18.  In  such  cases,  objections  may  be  taken 
by  a  party  who  has  not  previously  appeared 
before  the  master;  but  he  cannot  introduce 
any  new  matter  in  evidence  to  support  such 
objections.  id. 

19.  Where  there  is  one  general  exception 
to  the  master's  report,  embracing  all  the  ex- 
ceptions allowed  by  him,  and  the  master,  in 
allowing  the  exceptions,  was  right  as  to  any  of 
them,  this  general  exception  to  the  masters' 
report  will  be  overruled.  Noble  and  others  v. 
Wilson  and  others,  164 

20.  Where  exceptions  to  an  answer  have 
been  allowed,  and  the  defendant  on  the  ap- 
plication of  the  adverse  party,  puts  in  an  en- 
tire new  answer  to  the  bill,  the  complainant 
has  no  right  to  treat  it  as  an  answer  to  the 
exceptions  only ;  but  if  the  new  answer  is  in- 
sufficient, he  must  file  new  exceptions.  Ball 
v.  Wood,  404 

21.  Where  several  exceptions  are  taken 
to  an  answer,  allowed  by  the  master,  a  single 
exception  to  the  report  insisting  upon  the  suf- 
ficiency of  the  answer  generally,  cannot  be 
sustained,  if  any  of  the  exceptions  to  the  an- 
swer are  well  taken.     Candler  v.  Petit,    427 

22.  If  the  defendant  in  his  answer  sets  up 
a  distinct  matter  by  way  of  avoidance,  which 
Is  not  called  for  by  the  bill,  the  same,  if  ir- 


relevant or  immaterial,  may  be  excepted  to 
for  impertinence,  or  the  complainant  may 
have  the  benefit  of  the  objection  upon  the 
hearing.     Spencer  v.  Van  Duzen  and  Jones, 

555 

23.  Exceptions  for  scandal  or  impertinence, 
under  the  53d  rule,  must  point  out  the  ex- 
ceptionable matter  with  sufficient  certainty  to 
enable  the  adverse  party  and  the  officers  of  the 
court  to  ascertain  what  particular  parts  of  the 
pleading  or  proceeding  are  to  be  stricken  out 
if  the  exceptions  are  allowed.  Whitmarsh  v. 
CampbeU,  645 

24.  If  several  parts  of  the  answer,  or  other 
proceeding,  are  deemed  impertinent,  each  part 
should  form  the  subject  of  a  separate  excep- 
tion, id. 

25.  Where  one  party  is  examined  as  a 
witness  against  another  party  in  the  same 
cause,  he  may  be  cross-examined,  like  any 
other  witness,  by  the  party  against  whom  he 
is  called,  and  his  evidence  cannot  be  used  in 
his  own  favor.  Benson  and  others  v.  Le  Boy 
and  others,  122 

26.  But  where  a  party  is  examined  before 
a  master  in  relation  to  his  own  rights,  the  ex- 
amination is  in  the  nature  of  a  bill  of  dis- 
covery. He  cannot  be  cross-examined  by  his 
own  counsel,  nor  can  he  give  evidence  in 
his  own  favor  any  farther  than  his  answers 
are  responsive  to  the  questions  put  to  him.  id. 

27.  He  may,  however,  accompany  his  an- 
swer by  explanations  responsive  to  the  inter- 
rogatory, which  may  be  necessary  to  rebut 
any  improper  inference  arising  from  such  an- 
swer, id. 

28.  The  master's  certificate  as  to  the  insuf- 
ficiency of  an  examination  of  a  party  on  in- 
terrogatories, does  not  require  an  order  of  con- 
firmation.    Case  and  wife  v.  Abeei,  630 

29.  If  the  master's  certificate  is  not  except- 
ed to  within  eight  days  after  notice  of  the 
filing  thereof;  it  becomes  absolute  of  coarse. 

id. 

30.  The  practice  in  relation  to  exceptions 
to  answers  for  insufficiency  must  be  adopted 
and  pursued,  as  far  as  the  same  is  applicable 
to  exceptions  to  the  examination  of  a  party. 

uL 

31.  If  the  examination  is  reported  insuf- 
ficient, the  master  may  allow  new  interroga- 
tories to  be  added  by  the  adverse  party,  and 
the  exceptions  and  new  interrogatories  must 
be  answered  together.  id 
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33.  If  the  examination  is  certified  by  the 
master  to  be  sufficient,  the  adverse  party  can 
Dot  re-examine  the  defendant  to  the  same 
point  without  the  permission  of  the  court   id 

33.  An  omission  of  the  solicitor  or  counsel 
to  sign  an  answer  will  not  affect  the  validity 
of  a  decree.  Sears  and  wife  v.  Eyer  and 
others,  483 

34.  A  rehearing  of  a  cause  is  not  a  matter 
of  course,  except  in  the  cases  provided  for  by 
the  rules  of  the  court    Land  v.   Wicicnam, 

256 

35.  In  other  cases,  a  rehearing  restB  in  the 
discretion  of  the  Chancellor.  id 

N  36.  Where  a  decree  of  one  Chancellor  is  re- 
versed by  his  successor  in  office,  a  rehearing 
will  be  granted  by  a  third  Chancellor,  on  cause 
shown.  id 

37.  If  a  motion  for  a  rehearing  is  made  for 
delay,  it  will  be  refused.  id 

38.  Where,  upon  the  hearing  of  a  cause  the 
counsel  for  the  defendants  abandoned  the  de- 
fence, after  hearing  the  opening  argument  in 
behalf  of  the  complainants,  the  court  refused 
to  grant  a  rehearing  upon  the  ordinary  certifi- 
cate of  counsel.  De  Carters  and  others  v.  La 
Forge  and  others,  574 

39.  To  obtain  a  rehearing  under  such  cir- 
cumstances, the  defendants  will  be  required 
to  show  a  violation  of  duty  on  the  part  of  their 
counsel,  or  that  he  had  clearly  mistaken 
either  the,  law  or  the  facts.  id. 

40.  A  party  who  cannot  be  presumed  to 
have  positive  knowledge  of  a  fact,  may  swear 
according  to  his  information  and  belief;  and 
if  it  be  not  denied  by  the  adverse  party,  who 
can  swear  positively  upon  the  subject,  it  will 
be  deemed  as  admitted.  Attorney- General  v. 
Bank  of  Columbia,  511 

41.  An  injunction  bill  will  not  be  amended, 
unless  the  proposed  amendments  are  distinctly 
stated  to  the  court,  and  verified  by  the  oath  of 
the  complainant;  nor  unless  a  sufficient  ex- 
cuse is  rendered  for  not  incorporating  them  in 
the  original  bill    Badgers  v.  Rodgers,       424 

42.  The  application  to  amend  must  be  made 
as  soon  as  the  necessity  of  the  amendment  is 
discovered.  id 

43.  Amendments  to  a  bill,  when  allowed, 
am  always  considered  as  forming  part  of  the 
ordinal  bill.  They  refer  to  the  time  of  filing 
the  bill,  and  the  defendant  cannot  be  required 


to  answer  any  thing  which  has  arisen  since  that 
time.    Hvard  and  SewaU  v.  Everett,  124 

44.  Under  the  general  rule  of  the  court,  al- 
lowing the  complainant  to  amend  upon  an  in- 
sufficient answer,  he  cannot  amend  by  leaving 
out  the  name  of  the  defendant;  and  thus  dis- 
continue the  suit  against  him  without  costs. 
Ctvase  v.  Dunham  and  others,  572 

45.  An  original  bill  cannot  be  amended  by 
incorporating  therein  any  thing  which  arose 
subsequent  to  the  commencement  of  the  suit 
This  should  be  stated  in  a  supplemental  bill. 
Stafford  and  others  v.  HowkU  and  West,    200 

46.  All  matters  which  arose  previous  to  the 
filing  of  the  original  bill,  although  discovered 
afterwards,  should  be  introduced  into  the  same 
by  way  of  amendment,  if  the  cause  is  in  a 
stage  in  which  an  amendment  is  allowable. 

id 

47.  If  the  cause  has  progressed  so  far  that 
an  amendment  cannot  be  made,  or  if  material 
facta  have  occurred  subsequent  to  the  com- 
mencement of  the  suit,  the  court  will  give  the 
complainant  leave  to  file  a  supplemental  bill. 

id 

48.  And  where  such  leave  is  given,  the 
court  will  permit  other  matters  to  be  intro- 
duced into  the  supplemental  bill,  which  might 
have  been  incorporated  in  the  original  bill  by 
way  of  amendment  <d 

49.  A  motion  to  dismiss  a  bill  for  want  of 
prosecution,  can  only  be  made  where  there  are 
other  defendants  against  whom  the  cause  is 
not  in  readiness  for  a  hearing  in  consequence 
of  the  neglect  of  the  complainant  to  expedite 
tho  proceedings  against  them.  Whitney  y. 
The  Mayor,  Aid  and  Com.  of  the  City  of  New 
York,  548 

50.  Where  both  parties  have  the  right  to 
bring  the  cause  to  a  hearing,  a  motion  to  dis- 
miss the  bill  for  want  of  prosecution  is  irreg- 
ular, id 

51.  Where  a  defendant  in  his  answer  only 
denies  a  fact  charged  in  the  bill,  according  to 
the  best  of  his  knowledge  and  belief;  a  single 
witness  on  the  part  of  the  complainant  is  suf- 
ficient to  establish  the  &ct  Knickerbocker  v. 
Harris,  209 

52.  If  the  complainant  wishes  to  compel 
the  defendant  to  state*  the  new  matter  set  up 
by  way  of  defence  with  more  particularity,  he 
should  amend  his  bill  and  state  the  matter  by 
way  of  pretences,  and  call  upon  the  defendant 
to  answer  as  to  the  particulars.  Spencer  v. 
Van  Duzen  and  Jones,  555 


678 


INDEX. 


53.  If  the  complainant  wishes  to  prove  any 
fact  on  the  hearing,  not  admitted  by  the  an- 
swer, he  must  file  a  replication  to  the  answer. 
Mills  and  Minion  v.  PUtman,  490 

64.  Where  the  fact  tone  proved  is  a  matter 
of  record,  the  complainant  after  filing  his  re- 
plication may  give  notice  of  his  intention  to 
produce  the  record,  or  an  exemplification 
thereof  at  the  hearing,  and  then  obtain  his 
orders  to  produce  witnesses  and  close  the 
proofs  in  the  usual  manner.  id. 

65.  The  subpoena  for  a  better  answer  may 
be  taken  out  immediately  on  filing  the  mas- 
tor's  report,  and  may  be  served -on  the  solicit- 
or.   Richards  v.  Barlow  and  others,  323 

66.  The  subpoena  for  costs  must  be  served 
on  the  defendant  in  person,  and  the  amount 
of  costs,  as  ascertained  on  taxation,  must  be 
inserted  therein.  id. 

67.  Where  a  suit  was  commenced  in  this 
court  in  consequence  of  an  inequitable  defence 
interposed  to  a  suit  at  law  for  the  same  cause 
of  action,  the  court  refused  to  compel  the  com- 
plainant to  elect  in  which  suit  he  would  pro- 
ceed, as  long  as  no  attempt  was  made  to  pros- 
ecute the  suit  at  law.  Thompson,  ex%r.  v. 
Graham  and  others,  462 

68.  Whether,  under  the  statute  of  this  state, 
a  party  can  be  admitted  in  any  case  to  defend 
In  forma  pauperis  t     Qucere.    Brown  v.  Story, 

588 

59.  A  decree  can  only  be  questioned  by  a 
bill  of  review.    EltioU,  etfr  v.  PeU  and  others, 

263 

60.  A  decree  between  co-defendants  may 
be  made,  grounded  upon  the  pleadings  and 
proofs  between  the  complainants  and  defend- 
ants, id. 

61.  But  such  decree,  to  be  binding,  must 
be  founded  upon  and  connected  with  the  sub- 
ject matter  in  litigation  between  the  complain- 
ant and  one  or  more  of  the  defendants.      id. 

62.  No  decree  will  be  made  for  the  distri- 
bution of  a  fund  in  court,  unless  all  the  par- 
ties interested  in  the  fund  are  brought  before 
the  court  De  La  Vergne  v.  Evertson  and 
others,  181 

63.  Where  a  party  delayed  a  year  and  six 
months  in  applying  to  the  Chancellor  to  cor- 
rect a  mistake  made  in  drawing  up  a  decree, 
leave  to  amend  the  decree  was  refused.  Rod- 
gets  v.  Rodgers,  168 


64.  A  decree,  made  upon  bOl  and  answer, 
cannot  affect  the  rights  of  any  of  the  partita, 
as  to  other  matters  which  were  not  the  sub- 
ject of  litigation  in  that  suit  E0*oU,etri. 
PeU  and  others,  263 

66.  A  suit  cannot  be  brought  in  the  name 
of  a  feme  covert  without  her  consent;  and 
when  brought  with  her  consent,  the  prodim 
amy  may  be  changed  on  her  application,  the 
person  substituted  giving  his  security  for  the 
cost*,  already  accrued.  FuUon  and  otksn  v. 
RoeeveU,  118 

66.  Where  notice  of  the  order  to  produce 
witnesses  has  been  served  upon  the  agent  of 
the  solicitor  for  the  opposite  party,  each  party 
has  double  the  usual  time  to  produce  his  wit- 
nesses.   James  v.  Berry  and  others,         647 

67.  If  the  adverse  party  wishes  to  shorten 
the  time,  he  must  obtain  an  order  upon  ha 
part  and  serve  notice  thereof  upon  the  oppo- 
site solicitor,  either  personally  or  by  leaving 
the  same  at  his  office.  ii 

68.  Where  only  part  of  the  money  second 
by  a  mortgage  is  due,  and  the  bill  is  taken  as 
confessed,  the  reference  to  ascertain  whether 
the  premises  can  be  sold  in  parcels  is  a  com- 
mon order.    EveriU  v,  Hoffman  and  others, 

643 

69.  An  order  to  examine  a  complainant,  as 
to  any  payments  received  by  him,  where  the 
defendant  is  either  absent,  concealed  or  a  non- 
resident, is  a  common  order;  but  an  order  for 
leave  to  examine  a  complainant  in  his  own 
favor  can  only  be  obtained  upon  a  special  ap* 
plication.  Southwick  v.  Van  Bussum  and 
others,  648 

gee  Appeal,  1,  2,  3,  6,  T.  Contempt,  1, 1 
Corporations,  24,  25.  Goers,  1,  2, 26, 29. 
Evidence,  11.  Hubbaxd  akd  Win,  13, 
14,  16.  Legacy,  4,  6,  6.  Receiver,  6,  t, 
8,  9,  10.    Usury,  6,  7,  8. 


PRINCIPAL  AND  AGENT. 

1.  Where  a  person  was  entitled  to  a  shtn 
the  personal  estate  of  an  intestate  and  the 
agent  of  other  persons  entitled  also  to  portions 
of  such  estate  had  received  all  the  proceeds  of 
the  same  and  remitted  the  whole  to  his  prin- 
cipals, and  afterwards  there  came  into  his 
hands  a  portion  of  the  proceeds  of  the  real  es- 
tate which  belonged  wholly  to  his  principals, 
it  was  held  that  such  person,  whose  share  of 
the  personal  estate  had  been  so  paid  by  ssth 
agent  to  his  principals,  had  an  equitable  csfc 
upon  the  prooeeds  of  the  real  estate  in  the 
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hands  of  the  agent 
chanan  and  others. 


Duffy  and  others  v.  Bu- 
453 


2.  The  agent  is  not  liable  for  the  payment 
to  his  principals  of  the  share  of  the  personal 
estate  which  did  not  belong  to  them,  having 
paid  the  same  without  notice.  id. 

3.  The  remedy  of  the  person  entitled  to  the 
share  of  the  personal  estate  so  paid  by  mistake 
to  the  principals,  is  against  such  principals  or 
the  personal  representatives  of  the  intestate. 

id. 

PROXY. 
See  Corporations,  12. 

K 

RECEIVER. 

1 .  Where  a  debtor,  in  failing  circumstances, 
assigns  his  property  to  a  person  who  is  insol- 
vent, in  trust  for  his  creditors,  a  receiver  will 
be  appointed  upon  the  application  of  such  cred- 
itors to  take  charge  of  the  property  so  assigned. 
Haggarty  and  others  v.  Pitlman,  Strong  and 
Bovte,  298 

2.  Upon  proceedings  against  a  bank,  under 
the  statute  for  insolvency,  an  officer  of  the  cor- 
poration is  not  a  proper  person  to  be  appointed 
the  receiver.  Attorney- General  v.  The  Bank 
of  Columbia,  511 

3.  Where  the  corporation  appealed  from  the 
decision  of  the  court  both  as  to  the  appoint- 
ment of  a  receiver  and  as  to  the  principle 
adopted  of  excluding  its  officers  from  the  ap- 
pointment, the  court  would  not,  pending  the 
appeal,  appoint  a  receiver,  as  long  as  there 
was  no  ground  to  apprehend  danger  to  the 
fund  before  a  decision  could  be  had  on  the  ap- 
peal, id. 

4.  Where  there  has  been  negligence  or  im- 
proper conduct  on  the  part  of  a  trustee,  and 
the  fund  is  in  danger,  the  appointment  of  a 
receiver  upon  the  application  of  the  cestui  que 
trust  is  a  matter  of  right  Jenkins  and  others 
v.  Jenkins  and  others,  243 

5.  Where  the  holders  of  a  majority  of  the 
stock  of  the  corporation  neglect  to  choose  of- 
ficers to  take  charge  of  the  property  of  the 
corporation,  a  receiver  will  be  appointed,  upon 
the  application  of  the  owners  of  a  minority  of 
the  stock,  to  take  possession  of  the  effects  of 
the  corporation  and  to  preserve  the  same  for 
the  benefit  of  the  stockholders  generally. 
Lawrence  v.  The  Greenwich  Fire  Ins.  Co.    687 


6.  As  a  general  rule,  a  receiver  should  not 
be  appointed  without  notice  to  the  parties  in- 
terested.    The  People  v.  Norton  and  others,    1 7 

7.  But  this  rule  is  subject  to  exceptions  in 
special  cases,  where  irreparable  injury  would 
be  sustained  by  the  delay.  t£ 

8.  So  a  receiver  will  be  appointed  without 
notice,  upon  the  application  of  the  complain- 
ant, where  the  defendant  has  absconded,  to 
prevent  service  of  the  subpoena  to  appear  and 
answer  the  bill :  or  has  left  the  state,  and  is 
not  expected  to  return  for  several  months,  and 
has  no  residence  or  place  of  business  where  ft 
subpoena  can  be  served.  ia\ 

9.  The  defendant,  however,  has  a  right  of. 
terwards,  to  apply  for  relief  against  the  order 
appointing  such  receiver.  id. 

10.  Form  of  order  appointing  a  receiver. 
In  the  Matter  of  the  Franklin  Bank,  85 

See  Corporations,  19,  20. 


REHEARING. 
See  Practice,  34,  35,  36,  37,  38,  39. 

REMOVAL  OP  CAUSES. 

1.  A  suit  in  a  state  court  will  not  be  re- 
moved into  the  Circuit  Court  of  the  U.  S.,  un- 
less the  latter  court  has  jurisdiction  of  the  sub- 
ject matter  of  the  suit,  and  has  the  power  of 
doing  substantial  justice  between  the  parties. 
Badgers  v.  Rodgers,  183 

2.  Where  N.  R.  commenced  suits  at  law  in 
the  Superior  Court  of  the  city  of  New  York, 
against  H.  R.,  and  H.  R.  filed  a  bill  in  Chan- 
cery to  obtain  an  injunction  restraining  the 
proceedings  at  law,  it  was  held,  that  the  suit 
in  Chancery  could  not  be  removed  into  the 
Circuit  Court  of  the  United  States,  inasmuch 
as  such  a  removal  would  leave  H.  R.  without 
remedy ;  the  Circuit  Court  of  the  United  States 
having  no  power  to  restrain  the  proceedings 
at  law.  id. 

RIVER. 

As  a  general  rule,  persons  who  own  the 
lands  on  the  different  sides  of  a  private  stream, 
hold  to  the  middle  of  the  stream.  Arthur  ana 
Wright  v.  Case  and  Harwood,  447 
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SET-OFF. 

1.  Demands,  in  reference  to  off-set,  are  con- 
sidered due  to  and  from  the  same  persons,  in 
the  same  right  where  the  plaintiff  may  sue 
and  the  defendant  be  sued  in  their  own  names, 
without  specifying  any  representative  charac- 
ter, and  where  the  party  to  the  suit  has  a  lien 
upon,  or  a  legal  right  to  the  application  of  the 
fund  when  collected.  Miller  v.  Receiver  of  the 
Franklin  Bank,  444 

2.  The  public  administrator  of  the  city  of 
New  York  is  entitled  to  off  set  against  a  debt 
due  from  him  to  a  bank,  a  demand  for  deposits 
in  the  bank,  whether  made  in  his  own  name 
or  as  public  administrator,  and  also  the  bills 
of  the  institution  in  his  hands.  id. 

3.  The  right  of  a  debtor  to  a  bank  to  offset 
any  demand  he  held  against  the  bank  at  the 
time  it  stopped  payment,  is  not  altered  by  the 
appointment  of  a  receiver.  In  Vie  Mailer  of 
the  Receiver  of  the  Middle  District  Bank,     585 

4.  If  the  receiver  is  compelled  to  resort  to 
an  indorser,  where  the  real  debtor  is  unable 
to  pay,  such  indorser  can  off  set  the  bills  of 
the  bank  which  he  held  at  the  time  it  stopped 
payment,  unless  he  is  indemnified  by  the  real 
debtor.  id. 

5.  Where  bills  of  a  bank  are  obtained  by 
one  of  its  debtors  after  it  stops  payment,  they 
cannot  be  set  off  by  such  debtor  against  the 
debt  he  owes  the  bank.  id. 

6.  A  debtor  to  a  bank,  whose  charter  is  re- 
pealed, has  an  equitable  right  to  off  set  every 
demand  which  he  had  against  the  bank  at  the 
time  of  the  repeal  of  its  charter,  but  not  de- 
mands which  he  afterwards  purchased.  Mc- 
Laren v.  Pennington  and  others,  102 

7.  A  party  against  whom  a  decree  for  costs 
has  been  made  will  not  be  permitted  to  off  set 
against  such  costs  a  decree  or  judgment  in  his 
favor  in  relation  to  a  distinct  matter,  to  the 
prejudice  of  the  solicitor's  lien.  Dunkin  v. 
Vandenbergh,  622 

8.  But  where  different  claims  arise  in  the ! 
course  of  the  same  suit,  or  in  relation  to  thel 
same  matter,  they  may  be  arranged  and  ofln 
set  agreeable  to  equity  without  reference  to ' 
the  lien  of  the  solicitor.  id.  j 

I 

9.  The  solicitor's  lien  is  only  on  the  clear ' 
balance  due  to  his  client  after  all  the  equities! 
arising  out  of  that  particular  litigation  are  set- 1 
tied.  ttf. 


10.  The  Court  of  Chancery  will  not  on  mo- 
tion allow  a  debt  which  is  not  ascertained  by 
judgment  or  decree  to  be  off  set  against  a  de- 
cree for  costs,  to  the  prejudice  of  the  solicitor's 
lien :  although  the  validity  of  the  debt  is  ad- 
mitted by  the  client  id. 

11.  The  power  of  the  Court  of  Chancery  to 
off  set  one  judgment  or  decree  against  another, 
on  motion,  is  the  same  as  that  of  the  common 
law  courts.  But  on  a  bill  filed  for  an  off-set, 
the  jurisdiction  of  the  Court  of  Chancery  is 
more  extensive  than  that  of  the  common  law 
courts.  id. 

12.  A  party  cannot  set  off  a  judgment,  un- 
less he  is  the  beneficial,  as  well  as  the  nom- 
inal owner  of  it  Aiken  and  Ten  Eyck  v.  ScU- 
terlee  and  Satterlee,  2S9 

13.  Where  A.  indemnified  T.,  a  sheriff; 
against  selling  S.'s  goods,  for  which  S.  recov- 
ered a  judgment  against  T. ;  held,  that  A. 
and  T.  could  not  set  off  against  S.  a  judgment 
which  A.  had  purchased  for  less  than  one- 
third  of  its  amount,  and  taken  an  assignment 
of  it  in  the  sheriff's  name.  id. 

14.  A  defendant  in  a  suit  at  law,  who  has 
a  separate  demand  against  the  plaintiff  which 
is  not  a  subject  of  off-set  there,  cannot  have 
relief  in  Chancery  unless  the  plaintiff  is  insol- 
vent.    Reed  v.  The  Bank  of  Newburgh,       215 


1 5.  But  if  his  demand  arises  out  of  the  a 
transaction  as  that  of  the  plaintiff;  so  that  in 
equity  the  plaintiff  would  have  no  right  to 
recover  against  him,  and  the  defendant  can- 
not avail  himself  of  his  defence  at  law,  he  will 
be  relieved  in  Chancery.  uL 

See  Jurisdiction  in  Chancery,  20. 


SPEGIFIC  PERFORMANCE. 
See  Agreement,  6, 7.   Husband  and  Wife,  8. 


6TATUTE& 

1.  Under  the  act  of  the  12th  of  April,  1816, 
for  draining  the  great  marsh  or  swamp  on  the 
Canasaraga  Creek,  in  the  towns  of  Sullivan 
and  Lenox,  in  the  county  of  Madison,  the  pro- 
prietors of  the  lands  overflowed  by  that  creek 
have  a  right  to  drain  the  marsh  according  to 
the  provisions  of  the  act,  although  in  so  doing 
they  would  divert  the  water  from  the  mill  of 
the  complainants,  which  is  situated  on  the  Chit- 
teningo  Creek :  inasmuch  as  at  the  time  the 
act  was  passed  they  could  have  drained  the 
marsh  in  the  manner  contemplated  by  that  act, 
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without  injuring  the  mill  of  the  complainants 
on  the  stream  below ;  since  which  time,  the 
greater  portion  of  the  waters  of  the  Chitte- 
ningo  Creek  have  been  diverted  by  the  state 
to  supply  the  Erie  canal  By  the  5th  section 
of  the  act,  the  complainants  have  a  complete 
remedy  against  the  proprietors  of  the  land  to 
be  benefited,  for  all  damages  they  may  sustain 
in  consequence  of  the  draining  of  the  marsh. 
French  and  another  v.  Kirkland  and  others, 

117 

2.  Whether  they  would  have  such  remedy 
against  the  state  ?     Quaere,  id. 

3.  The  object  of  the  law  of  Congress  organ- 
izing the  board  of  Florida  commissioners,  was 
to  ascertain  who  were  entitled  to  indemnity 
against  the  Spanish  government ;  not  to  in- 
vestigate all  the  various  equities  which  might 
arise  as  to  the  distribution  of  the  fund  awarded 
for  any  particular  injury.  Delafield  and  others 
v.  Golden  and  others,  139 

4.  The  act  of  March  6,  1807,  to  raise  mo- 
neys to  drain  the  drowned  lands  in  the  county 
of  Orange,  gives  the  right  of  voting  for  com- 
missioners under  the  act  only  to  the  persons 
who  own  lands  in  fee.  Philips  and  ethers  v. 
Wickham  and  others,  690 

See  Jurisdiction  in  Chancery,  7,  8, 13. 

SUPREME  COURT. 

1.  The  power  to  review  and  correct  the  er- 
rors, abuses  and  mistakes  of  public  officers  and 
of  inferior  or  subordinate  jurisdictions,  be- 
longs exclusively  to  the  Supreme  Court  Whit- 
ney v.  The  Mayor,  Aldermen,  dec,  of  the  city  of 
N.  Y.  648 


2.  Illegality  in  the  proceedings  upon 
ments  for  the  purpose  of  regulating  and  im- 
proving streets  in  the  city  of  New  York,  may 
be  corrected  by  a  certiorari  to  the  Supreme 
Court  id. 

See  Jurisdiction  in  Chanohry,  4,  6. 

SURROGATES. 

1.  Surrogates,  having  exclusive  jurisdiction 
in  relation  to  the  proof  of  wills  of  personal 
property,  must  determine  all  questions  of 
fraud,  imposition  and  undue  influence  in  pro- 
curing such  wills,  as  well  as  the  general  ques- 
tion of  the  capacity  of  the  testator.  Clark  and 
others  v.  Fisher  and  others,  171 

2.  When  executors  or  administrators  are 
cited  to  account  before  a  surrogate,  it  is  the 


duty  of  the  complainants,  when  required,  to 
file  a  written  allegation  or  libel  stating  the 
substance  of  their  claims  against  the  defend- 
ants. Foster  and  Bowk,  ex' re  v.  Wilber  and 
(Hmstead,  537 

3.  The  defendants  may  call  on  the  surro- 
gate to  reject  the  allegation  for  insufficiency, 
or  they  may  take  issue  upon  the  facts  pro- 
pounded, or  put  in  a  counter  allegation  in  the 
nature  of  a  plea  in  bar.  id. 

4.  The  surrogate  before  whom  the  will  was 
proved,  or  by  whom  administration  was 
granted,  has  power  upon  the  application  of 
the  legatees  or  next  of  kin,  to  compel  execu- 
tors as  well  as  administrators  to  account  and 
to  distribute  the  personal  estate  according  to 
law  or  the  directions  of  the  testator.  id. 

5.  No  surrogate  can  call  executors  or  ad- 
ministrators to  account,  except  where  probate 
of  the  will  or  letters  of  administration  were 
granted  by  him.  id. 

6.  Whether  a  surrogate  can  compel  an  ac- 
count from  the  personal  representatives  of  a 
deceased  executor  or  administrator,  although 
probate  or  administration  of  both  estates  were 
granted  by  him,  unless  some  portion  of  the 
first  estate  actually  came  to  the  hands  of  such 
representatives  ?     Queers.  id. 

7.  Where  a  person  appears  before  a  surro- 
gate to  oppose  probate  of  a  will,  he  is  bound, 
if  required  by  the  adverse  party,  to  propound 
his  interest,  or  show  his  right  to  contest  the 
will.  The  Public  Adnir  of  N.  Y.  v.  Watts  and 
Le  Roy,  347 

8.  If  issue  is  taken  on  the  allegation  of  in- 
terest, the  evidence  in  relation  to  that  ques- 
tion and  that  which  relates  to  the  validity  of 
the  will  should  proceed  pari  passu.  id. 

9.  A  person  claiming  as  next  of  kin  should 
in  his  allegation  of  interest  show  how  he  was 
related  to  the  deceased.  id. 

10.  An  allegation,  by  a  party  coming  to  con- 
test a  will,  that  he  is  nearer  of  kin  to  the  de- 
ceased than  any  other  person  residing  in  the 
United  States,  is  not  sufficient  id. 

See  Appeal,  4,  5. 


TENANT  FOR  LIFB. 

A  tenant  for  life  has  the  right  to  take  from 
the  premises  reasonable  firewood  for  the  use 
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not  only  of  the  house  which  she  herself  oocu- !  in  his  claim  and  contest  his  right  before  the 
pies,  but  also  sufficient  to  supply  the  house  of  commissioners ;  that  the  person  who  received 
her  servant  who  cultivates  the  land,  provided  the  money  awarded,  was  a  trustee,  and  ae- 
it  can  be  done  without  injury  to  the  inherit-  countable  in  equity  to  the  real  parties  utter- 
ance.    Gardiner  v.  Derring  and  Hempstead, '  ested  in  the  fund.     Delafodd  and  other*  v.  OA- 

573  den  and  others,  139 


TITLE  TO  REAL  fiSTATE. 


8.  The  assignment  by  a  trustee,  as  security 
for  his  private  debt,  of  a  bond  and  mortgage 
belonging  to  the  trust  fund,  will  make  such 
1.  Where  a  person  enters  into  possession  trustee  chargeable  for  the  value  of  such  bond 
of  land  under  a  conveyance  from  one  claiming  and  mortgage  at  the  time  of  such  assignment, 
the  title,  such  title  is  presumed  to  be  good  with  interest  thereon.     Fan  Rensselaer  and 
until  the  contrary  is  shown.    Pitney  v.  Leon-  others  v.  Morris,  trf. 

oird  and  Leonard,  461 


2.  Title  to  real  estate  can  only  be  acquired 


9.  And  such  trustee  will  be  so  chargeable 
although  the  mortgagor  should,  subsequent  to 


or  lost  according  to  the  law  of  the  place  where  such  assignment,  become  insolvent,  and  the 
it  is  situated.    Hosford  v.  Nichols,  220  mortgaged  premises  be  insufficient   to  dis- 

|  charge  the  mortgage  debt  vL 

3.  This  rule  applies  to  mortgages  as  well  as 


to  deeds  absolute.  id 


TRUST  AND  TRUSTEEL 

1.  No  resulting  trust  can  be  raised  in  fa- 
vor of  a  grantor  in  opposition  to  the  express 
terms  of  his  conveyance.  Squire  and  wife  v. 
Harder  and  others,  494 


See  Corporations,  17,  18,  26.     Fraud,  1C. 
Judgment,  ll.    Receiver,  4. 


USURY. 


1.  Where  M.  being  in  embarrassed  cireim- 
~   ^-  ^  .    *        iAi_  stances  and  pressed  with  executions  again<t 

2.  Where  the  grantor  conveys  in  fee  with  w  lied  ^  a  for  a  loan  ^  $800?  jLi  5. 
warranty,  he  is  estopped  from  alleging  that  he  ^  tho  loan  unlea8  M  wouM  consem  to 
had  an  interest  in  tho  purchase-money  which  1  purchase  from  him  m  acres  of  wild  land  * 
created  a  resulting  trust  in  his  favor.          id  ( ^550  which  was  much  above  itg  ^  Talv 

_     .  A  M      ,.  .       !  and  M.  finally  accepted  this  proposition  *e •- 

3.  An  executor  or  trustee  cannot  purchase  &  a  ^  BXkd  'ZDort&&  **  $^350.  par- 
the  trust  property  from ^  his  co-executor  or,|ble  m  12  ^  ^nuaTinSiaimentRt  ^th  *z- 
trustee  without  being  liable  for  the  profits  an-  nual  inietestj  it  was  held  that  this  loan  w* 
sing  from  the  property  purchased.  Case  and .  mujiaQ!L  Morgan  v.  Schermerhom,  Z^i 
w\fe  v.  Abed,  ex  r,                                       393 1                          9                               ^ 

4.  It  is  the  duty  of  executors  and  trustees'  2-  ™ero  a  «mt»rt  for  the  sale  of  laa  J  .r 
to  keep  the  trust  fund  separate  and  distinct  this  state  was  made  between  two  of  its  c  - 
from  their  private  funds.  ia\  •  zen8»  ono  of  *hom  removed  to  Pennsylv*!*  v 

j  where  the  contract  was  afterwards  execuui 

5.  If  they  use  the  trust  funds  or  mix  themby  5*™g  a  deed  and  taking  a  mortgage 
with  their  private  funds,  they  will  bo  made  the  premises  to  secure  the  payment  of  the  pc- 
liable  for  all  losses  which  may  arise  from  their  chase-money,  m  which  mortgage  the   NV* 
neglect  or  mismanagement.  id. ' York  "^  of  interest  was  reserved,  wh*  fa  wl« 

greater  than  that  of  Pennsylvania,  it  was  b  J 

6.  A  trustee  in  the  possession  of  land  is  re-  tbat  the  giving  the  deed  and  taking  tfce  mo-- 
quired  to  account  to  the  cestui  que  tru<  not  gage  was  only  a  consummation  of  trie  onr-i. 
only  for  the  rents  and  profits  actually  received,  contract  made  m  this  state,  and  that  the  ia.  -- 
but  also  for  the  rents  and  profits  which  murht  F1?*  ****  not  vold  for  "S^T-  &«*.. ■:  ; 
have  been  received.     Rodgera  v.  Rodjers,  1*3  t>«"*ofo  and  < duos, 

7.  Where  money  was  awarded  by  the  Flor- :  3.  Whether  a  contract  made  in  this  stj' 
ida  commissioners  upon  a  memorial  of  one  of,  for  the  sale  of  lands  in  another  state.  *  '• : 
two  joint  owners,  and  the  applicant  claimed .  credit,  reserving  interest  at  the  legal  ra:«  •* 
in  his  memorial  the  whole  to  himsolC  without  the  state  where  the  lands  are  situated.  w«. . . 
naming  his  joint  owner,  it  was  held  that  the  )>o  void  if  the  rate  of  interest  exceeded  :  ■- 
Joint  owner  not  named,  was  not  bound  to  put  allowed  by  our  laws?     Quare,  j  ii 
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4.  A  party  who  comes  to  Chancery  for  re- 
lief against  an  usurious  contract  must  pay  or 
offer  to  pay  the  amount  actually  due,  before 
be  will  be  entitled  to  an  injunction  to  restrain 
proceedings  at  law,  or  to  an  answer  as  to  the 
alleged  usury.    Morgan  v.  Schermerhorn,  544 

6.  But  if  the  defendant  puts  in  his  answer 
without  making  this  objection,  the  court  will 
not  afterwards  dissolve  the  injunction,  if  the 
complainant  is  still  willing  to  pay  the  amount 
actually  due.  id. 

6.  Where  a  party  comes  to  Chancery  to 
avoid  a  usurious  contract,  he  must  consent  to 
pay  the  sum  actually  loaned,  with  interest,  or 
the  court  will  not  grant  him  any  relief  Fal- 
lon Bank  v.  Beach,  429 

7.  And  where  the  proofs  in  a  cause  are  reg- 
ularly closed,  the  court  will  not  open  them  to 
enable  the  defendant  to  re-examine  a  witness 
in  order  to  establish  the  usury,  unless  he 
agrees  to  pay  the  sum  actually  lent.  id. 

8.  So  the  court  will  not  allow  an  answer  to 
be  amended  for  the  purpose  of  setting  up  a 
defence  of  usury,  unless  the  defendant  con- 
sents to  pay  the  amount  equitably  due.       id. 


VENDOR  AND  PURCHASER. 

Where  a  merchant  contracted  for  goods, 
the  price  to  be  secured  by  his  note  indorsed 
by  B.  and  C,  and  the  goods  in  the  meantime 
were  forwarded  to  his  residence,  held,  that  the 
property  was  not  changed  until  the  delivery 
of  the  note,  and  that  B.  ft  C.  to  whom  he  had 
assigned  the  goods  to  secure  an  antecedent 
debt,  could  not  hold  them  against  the  vendor. 
Keeler  and  Freeman  y.  Field  and  others,     312 

See  Agreement,  2,  3,  4,  5.  Fraud,  4,  5,  6, 
9.  Judgment,  1,  2,  3,  4,  6,  6, 8,  9.  Lien, 
1,2,3,4. 


WARRANTY. 

1.  Where  a  grantor  in  a  quit  dalm  deed 
covenants  to  warrant  the  premises  against  all 
persons  claiming  by  or  under  himself  and  sub- 
sequent to  such  conveyance  he  acquires  the 
legal  title  to  the  premises,  the  same  will  enure 
to  the  benefit  of  the  grantee.    Sweet  v.  Green, 
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2.  And  where  the  premises  have  been  con- 
veyed by  the  grantee  to  a  bona  fide  purcha- 
ser witho  't  notice,  the  original  grantor  cannot 
set  up  aga.nst  such  purchase  fraud  or  mistake 


in  the  insertion  of  the  covenant  of  warranty 
in  the  original  deed  of  conveyance.  ia\ 

See  Lease,  4,  5,  6.    Trust  and  Trustee,  2. 

WILL. 

1.  Where  the  testator  gave  his  real  and  per- 
sonal estate  to  executors  in  trust,  to  and  for 
the  uses  mentioned  in  the  will,  and  then  di- 
rected them  to  pay  certain  annuities  to  his 
wife  and  children  during  life,  and  the  income 
of  the  estate  was  insufficient  to  pay  all  the 
annuities,  it  was  held,  that  the  executors  were 
authorized  to  sell  such  part  of  the  estate  as 
would  be  necessary  to  raise  a  sufficient  sum 
to  purchase  the  annuities  given  in  the  will. 
Bradhurst  and  others,  ex'rs  v.  Bradhurst  and 
others,  331 

2.  Where  one-third  of  a  lot  of  land  was 
devised  by  a  husband  to  his  wife  for  life  in 
lieu  of  dower,  and  after  his  death  his  daughter 
purchased  the  lot  subject  to  the  life  estate  of 
her  mother,  and  then  died  leaving  a  will  duly 
executed,  by  which  she  directed  her  execu- 
tors to  lease  all  her  real  estate,  not  before 
devised,  and  out  of  the  rents  to  pay  her 
mother,  and  several  other  persons,  annuities 
for  life;  held,  that  the  mother  was  entitled  to 
both  the  annuity  and  the  life  estate  in  one- 
third  of  the  lot.  Harrington  v.  Cannon  and 
Hughes,  569 

3.  AUler,  if  the  daughter  had  directed  the 
annuity  to  be  paid  out  of  the  rents  of  the 
whole  lot  id. 

4.  Where  an  annuity  is  given  by  will  to  a 
man  and  his  heirs  in  perpetuity,  he  acquires 
an  absolute  interest  therein,  and  becomes  en- 
titled to  the  complete  disposition  of  the  fund 
set  aside  to  produce  the  annuity.  Bradhurst 
and  others,  ex}rs  v.  Bradhursi  and  others,   331 

5.  If  the  annuity  be  given  to  a  man  and 
the  heirs  of  his  body,  it  is  in  the  nature  of  an 
estate  tail;  and  to  prevent  a  perpetuity,  the 
common  law  gives  him  an  absolute  interest 
in  the  annuity.  id. 

6.  The  rule  is  the  same  as  to  annuities 
given  by  a  will,  whether  payable  out  of  real 
or  personal  estate.  id. 

7.  Where  there  is  a  limitation  over  of  an 
annuity  upon  the  failure  of  issue,  at  the  death 
of  the  annuitant,  the  limitation  over  is  good, 
being  in  the  nature  of  an  executory  devise. 

id. 

8.  Where  there  is  a  general  residuary  clause 
in  a  will,  if  a  specific  legacy  is  revoked,  or  bo 
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not  only  of  the  house  which  she  herself  occu- '  in  his  claim  and  contest  his  right  before  the 
pies,  but  also  sufficient  to  supply  the  house  of  commissioners ;  that  the  person  who  received 
her  servant  who  cultivates  the  land,  provided  the  money  awarded,  was  a  trustee,  and  afr- 
it can  be  done  without  injury  to  the  inherit-  countable  in  equity  to  the  real  parties  inter- 
ance.     Gardiner  v.  Derring  and  Hempstead, '  ested  in  the  fund.     Delafield  and  others  v.  Cd- 

573  den  and  others,  139 

8.  The  assignment  by  a  trustee,  as  security 
for  his  private  debt,  of  a  bond  and  mortgage 
belonging  to  the  trust  fund,  will  make  such 
trustee  chargeable  for  the  value  of  such  bond 
and  mortgage  at  the  time  of  such  assignment 
.with  interest  thereon.  Van  Rensselaer  and 
others  v.  Morris,  id. 


TITLE  TO  REAL  fiSTATE. 

1.  Where  a  person  enters  into  possession 
of  land  under  a  conveyance  from  one  claiming 
the  title,  such  title  is  presumed  to  be  good 
until  the  contrary  is  shown.  Pitney  v.  Leon- 
ard and  Leonard,  461 

2.  Title  to  real  estate  can  only  be  acquired 
or  lost  according  to  the  law  of  the  place  where 
it  is  situated.    Hosford  v.  Nichols,  220 

3.  This  rule  applies  to  mortgages  as  well  as 
to  deeds  absolute.  id. 


TRUST  AND  TRUSTEE. 

1.  No  resulting  trust  can  be  raised  in  fa- 
vor of  a  grantor  in  opposition  to  the  express 
terms  of  his  conveyance.  Squire  and  wife  v. 
Harder  and  others,  494 

2.  Where  the  grantor  conveys  in  fee  with 
warranty,  he  is  estopped  from  alleging  that  he 
had  an  interest  in  the  purchase-money  which 
created  a  resulting  trust  in  his  favor.  id. 

3.  An  executor  or  trustee  cannot  purchase 
the  trust  property  from  his  co-executor  or 
trustee  without  being  liable  for  the  profits  ari- 
sing from  the  property  purchased.  Case  and 
w\fe  v.  Abed,  exV,  393 

4.  It  is  the  duty  of  executors  and  trustees 
to  keep  the  trust  fund  separate  and  distinct 
from  their  private  funds.  id. 

6.  If  they  use  the  trust  funds  or  mix  them 
with  their  private  funds,  they  will  be  made 
liable  for  all  losses  which  may  arise  from  their 
neglect  or  mismanagement.  id. 

6.  A  trustee  in  the  possession  of  land  is  re- 
quired to  account  to  the  cestui  que  trust,  not 
only  for  the  rents  and  profits  actually  received, 
but  also  for  the  rents  and  profits  which  might 
have  been  received.    Rodgers  v.  Rodgers,  188 

7.  Where  money  was  awarded  by  the  Flor- 
ida commissioners  upon  a  memorial  of  one  of 
two  joint  owners,  and  the  applicant  claimed 
in  his  memorial  the  whole  to  himself)  without 
naming  his  joint  owner,  it  was  held  that  the 


9.  And  such  trustee  will  be  so  chargeable, 
although  the  mortgagor  should,  subsequent  to 
such  assignment,  become  insolvent,  and  the 
mortgaged  premises  be  insufficient  to  dis- 
charge the  mortgage  debt  & 

See  Corporations,  17,  18,  26.    Fraud,  10. 
Judgment,  11.    Receiver,  4. 


USURY. 

1.  Where  M.  being  in  embarrassed  circum- 
stances and  pressed  with  executions  against 
him,  applied  to  S.  for  a  loan  of  $800,  and  S. 
refused  the  loan  unless  M.  would  consent  to 
purchase  from  him  124  acres  of  wild  land  at 
$550,  which  was  much  above  its  real  value, 
and  M.  finally  accepted  this  proposition  and 
gave  S.  a  bond  and  mortgage  for  $1,350,  pay- 
able in  12  equal  annual  instalments,  with  an- 
nual interest,  it  was  held  that  this  loan  was 
usurious.    Morgan  v.  Schermerhom,         644 

2.  Where  a  contract  for  the  sale  of  land  in 
this  state  was  made  between  two  of  its  citi- 
zens, one  of  whom  removed  to  Pennsylvania 
where  the  contract  was  afterwards  executed, 
by  giving  a  deed  and  taking  a  mortgage  on 
the  premises  to  secure  the  payment  of  the  pur- 
chase-money, in  which  mortgage  the  New 
York  rate  of  interest  was  reserved,  whuh  was 
greater  than  that  of  Pennsylvania,  it  was  held 
that  the  giving  the  deed  and  taking  the  mort- 
gage was  only  a  consummation  of  the  original 
contract  made  in  this  state,  and  that  the  mort- 
gac^  was  not  void  for  usury.  Hosford  v. 
Nichols  and  otivers,  220 

3.  Whether  a  contract  made  in  this  state 
for  the  sale  of  lands  in  another  state,  upon 
credit,  reserving  interest  at  the  legal  rate  of 
the  state  where  the  lands  are  situated,  would 
bo  void  if  the  rate  of  interest  exceeded  that 


Joint  owner  not  named,  was  not  bound  to  put ; allowed  by  our  laws?     Quaere.  ,r 
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4.  A  party  who  comes  to  Chancery  for  re- 
lief against  an  usurious  contract  must  pay  or 
offer  to  pay  the  amount  actually  due,  before 
he  will  be  entitled  to  an  injunction  to  restrain 
proceedings  at  law,  or  to  an  answer  as  to  the 
alleged  usury.    Morgan  y.  Schermerhorn,  544 

5.  But  if  the  defendant  puts  in  his  answer 
without  making  this  objection,  the  court  will 
not  afterwards  dissolve  the  injunction,  if  the 
complainant  is  still  willing  to  pay  the  amount 
actually  due.  id. 

6.  Where  a  party  comes  to  Chancery  to 
avoid  a  usurious  contract,  he  must  consent  to 
pay  the  sum  actually  loaned,  with  interest,  or 
the  court  will  not  grant  him  any  relief  Ful- 
ton Bank  v.  Beach,  429 

1.  And  where  the  proofs  in  a  cause  are  reg- 
ularly closed,  the  court  will  not  open  them  to 
enable  the  defendant  to  re-examine  a  witness 
in  order  to  establish  the  usury,  unless  he 
agrees  to  pay  the  sum  actually  lent  id. 

8.  So  the  court  will  not  allow  an  answer  to 
be  amended  for  the  purpose  of  setting  up  a 
defence  of  usury,  unless  the  defendant  con- 
sents to  pay  the  amount  equitably  due.       id. 


VENDOR  AND  PURCHASER. 

Where  a  merchant  contracted  for  goods, 
the  price  to  be  secured  by  his  note  indorsed 
by  B.  and  C,  and  the  goods  in  the  meantime 
were  forwarded  to  his  residence,  held,  that  the 
property  was  not  changed  until  the  delivery 
of  the  note,  and  that  B.  ft  C.  to  whom  he  had 
assigned  the  goods  to  secure  an  antecedent 
debt,  could  not  hold  them  against  the  vendor. 
Kteler  and  Freeman  v.  Field  and  others,     312 

See  Agreement,  2,  3,  4,  5.  Fraud,  4,  6,  6, 
9.  Judgment,  1,  2,  3,  4,  5,  6, 8,  9.  Lien, 
1,2,3,4. 


WARRANTY. 

1.  Where  a  grantor  in  a  quit  claim  deed 
covenants  to  warrant  the  premises  against  all 
persons  claiming  by  or  under  himself;  and  sub- 
sequent to  such  conveyance  he  acquires  the 
legal  title  to  the  premises,  the  same  will  enure 
to  the  benefit  of  the  grantee.    Sweet  v.  Greeny 
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2.  And  where  the  premises  have  been  con- 
veyed by  the  grantee  to  a  bona  fide  purcha- 
ser witho  't  notice,  the  original  grantor  cannot 
set  up  against  such  purchase  fraud  or  mistake 


in  the  insertion  of  the  covenant  of  warranty 
in  the  original  deed  of  conveyance,  ia\ 

See  Lease,  4,  5,  6.    Trust  and  Trustee,  2. 

WILL. 

1.  Where  the  testator  gave  his  real  and  per- 
sonal estate  to  executors  in  trust,  to  and  for 
the  uses  mentioned  in  the  will,  and  then  di- 
rected them  to  pay  certain  annuities  to  his 
wife  and  children  during  life,  and  the  income 
of  the  estate  was  insufficient  to  pay  all  the 
annuities,  it  was  held,  that  the  executors  were 
authorized  to  sell  such  part  of  the  estate  as 
would  be  necessary  to  raise  a  sufficient  sum 
to  purchase  the  annuities  given  in  the  will 
Bradhurst  and  others,  ex}rs  v.  Bradhurst  and 
others,  331 

2.  Where  one-third  of  a  lot  of  land  was 
devised  by  a  husband  to  his  wife  for  life  in 
lieu  of  dower,  and  after  his  death  his  daughter 
purchased  the  lot  subject  to  the  life  estate  of 
her  mother,  and  then  died  leaving  a  will  duly 
executed,  by  which  she  directed  her  execu- 
tors to  lease  all  her  real  estate,  not  before 
devised,  and  out  of  the  rents  to  pay  her 
mother,  and  several  other  persons,  annuities 
for  life ;  held,  that  the  mother  was  entitled  to 
both  the  annuity  and  the  life  estate  in  one- 
third  of  the  lot.    Harrington  v.  Cannon  and 

569 


3.  Alitor,  if  the  daughter  had  directed  the 
annuity  to  be  paid  out  of  the  rents  of  the 
whole  lot.  id. 

4.  Where  an  annuity  is  given  by  will  to  a 
man  and  his  heirs  in  perpetuity,  he  acquires 
an  absolute  interest  therein,  and  becomes  en- 
titled to  the  complete  disposition  of  the  fund 
set  aside  to  produce  the  annuity.  Bradhurst 
and  others,  exWs  v.  Bradhurst  and  others,   331 

5.  If  the  annuity  be  given  to  a  man  and 
the  heirs  of  his  body,  it  is  in  the  nature  of  an 
estate  tail;  and  to  prevent  a  perpetuity,  the 
common  law  gives  him  an  absolute  interest 
in  the  annuity.  id. 

6.  The  rule  is  the  same  as  to  annuities 
given  by  a  will,  whether  payable  out  of  real 
or  personal  estate.  id. 

1.  Where  there  is  a  limitation  over  of  an 
annuity  upon  the  failure  of  issue,  at  the  death 
of  the  annuitant,  the  limitation  over  is  good, 
being  in  the  nature  of  an  executory  devise. 

id. 

8.  Where  there  is  a  general  residuary  olauso 
in  a  will,  if  a  specific  legacy  is  revoked,  or  bo 
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comes  lapsed,  it  falls  into  the  residue,  to  be 
disposed  of  under  the  general  clause ;  but  if 
the  residue  is  given  to  several  persons  in  com 
mon,  and  one  of  them  dies,  or  his  legacy  is 
revoked,  his  share  will  go  to  the  next  of  kin, 
and  not  to  the  other  residuary  legatees. 
Floyd  and  Floyd  v.  Barker  and  Ferris,      480 

9.  Where  A.  by  his  will  devised  the  use  of 
his  farm  to  his  son  and  nephew  for  three 
years,  and  directed  his  executors  at  the  expi- 
ration of  the  term  to  sell  the  farm  and  divide 
the  proceeds  among  his  five  children;  and 
also  declared  in  his  will,  that  if  any  one  of 
his  children  died  before  him,  leaving  no  chil- 
dren, or  should  die  after  his  decease,  leaving 
no  children,  without  having  disposed  of  his 
or  her  share,  that  the  share  of  such  child  should 
go  to  the  survivors ;  but  if  any  of  the  testa- 
tor's children  should  die  leaving  children, 
then  such  children  were  to  have  the  share  of 
their  parent  in  the  same  manner  as  such  pa- 
rent if  living  would  have  taken  the  same ;  and 
the  son  died  within  the  three  years  leaving 
children ;  it  was  held  that  the  children  took 
under  the  will  and  not  as  heirs  of  their  fath- 
er, and  that  their  mother  was  not  entitled  to 
dower  in  the  farm,  and  that  the  creditors  of 
the  son  had  no  claim  upon  that  share  of  the 
estate  for  the  payment  of  their  debts.  The 
death  of  the  son  before  the  expiration  of  the 
three  years  and  before  the  executors  were 
authorized  to  sell,  divested  his  interest,  and 
the  executory  limitation  over  to  his  children 
immediately  took  effect.  Adams  v.  Beekman 
and  others,  631 

10.  A  testamentary  paper,  purporting  to  be 
a  will  of  real  and  personal  estate,  was  pre- 
pared by  the  testator,  in  his  own  hand  wri- 
ting, with  an  attestation  clause,  and  leaving 
blanks  for  the  date,  and  upon  his  death,  twen- 
ty-seven years  afterwards,  it  was  found  among 
his  valuable  papers  in  this  state,  without  sub- 
scribing witnesses,  date  or  signature  ;  held, 
that  it  wa?  an  unexecuted  and  unfinished  in- 
strument, and  was  not  a  valid  will  of  person- 
al estate.  The  Public  AdmW  of  New  York  v. 
Watts  and  Lc  Roy,  347 


death  before  he  had  a  reasonable  time  tt 
complete  his  will  in  the  manner  intended,  H 

13.  A  person,  to  be  capable  of  making  s 
will,  must  be  possessed  of  a  sound  and  dis- 
posing mind  and  memory,  so  as  to  be  able  to 
make  a  testamentary  disposition  of  his  prop- 
erty with  sense  and  judgment,  in  referenoe 
to  the  situation  and  amount  of  such  property 
and  the  relative  claims  of  the  different  per- 
sons who  are  or  might  be  the  objects  of  his 
bounty.     Clark  and  others  v.  Fisher  andoOun, 

171 

14.  Where  the  derangement  or  loss  of  the 
powers  of  mind  some  time  previous  to  the 
making  of  the  will  is  established,  it  devolves 
upon  the  party  who  seeks  to  maintain  the 
will  to  show  that  such  incapacity  had  ceased 
at  the  time  it  was  executed.  •& 

15.  In  forming  an  opinion  of  the  state  ol 
the  testator's  mind,  it  is  proper  to  take  into 
consideration  the  reasonableness  of  the  will  in 
reference  to  the  amount  of  his  property  and 
the  situation  of  his  relatives.  & 

16.  Whenever  a  person,  whose  mind  is  im- 
becile from  disease,  is  induced  by  fraud,  impo- 
sition, or  undue  influence,  to  make  a  testa- 
mentary disposition  of  his  property  different 
from  what  he  would  have  done  in  the  full 
possession  of  his  faculties,  the  same  will  be 
set  aside.  tt 

See  Lbgaot,  8.    Surrogates,  7,  8,  9, 10. 


WITNESS 


11.  Where  from  an  inspection  of  a  testa- 
mentary paper  or  otherwise,  it  appears  that 
the  deceased  intended  the  same  to  operate  as 
his  will,  without  any  further  act  on  his  part 
and  without  the  addition  of  any  other  formal- 
ities, it  is  a  valid  will  of  personal  property. 

id. 

12.  But  if  some  other  act  or  formality  was 
supposed  necessary  by  the  testator,  or  was 
intended  to  be  done  and  observed  by  him,  it 
is  an  unfinished  or  unexecuted  will,  and  is 
not  valid  unless  the  testator  was  arrested  by 


1.  Under  the  act  to  perpetuate  the  testi- 
mony of  witnesses,  (1  R.  L.  454,)  a  witness  » 
bound  to  give  evidence  in  the  same  case* 
and  to  the  same  extent  that  he  would  be, 
were  he  called  as  a  witness  upon  the  trial  of 
the  cause.    In  the  Matter  of  Ktp,  601 

2.  The  act  does  not  authorize  the  exami- 
nation of  a  witness  who  could  not  be  com- 
pelled to  testify  upon  the  trial  & 

3.  No  witness  is  bound  to  answer  a  ques- 
tion, which  would  either  criminate  himself) 
render  him  infamous,  or  subject  him  to  a  pen- 
alty or  forfeiture.  ** 

4.  A  witness  who  is  neither  a  nominal  nor 
real  party  to  the  suit,  is  not  excused  from 
giving  evidence,  although  his  testimony 
might  be  used  against  hi™  in  a  civil  suit; 
unless  it  will  subject  him  to  some  loss  or 
disadvantage  in  the  nature  of  a  penalty  or 
forfeiture.  * 
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6.  Where  the  only  ir'-erest  a  witness  has  in 
a  cause  in  which  he  is  sworn,  is  in  the  ques- 
tion, the  objection  goes  to  his  credibility,  and 
not  to  his  competency.  McClaren  v.  Hop- 
kins, 18 

6.  An  interest  to  exclude  a  witness  from 
being  sworn,  must  be  a  direct  interest  in  the 
event  of  the  suit  id. 

7.  Where  M.  purchased  the  interest  of  C. 
in  certain  mortgaged  premises  under  a  judg- 
ment and  execution,  in  a  suit  by  M.  against 
H-,  who  pretended  to  hold  a  subsisting  mort- 


gage against  the  premises  given  by  Cf  H 
was  held  that  C.  on  being  released  by  M-, 
was  a  competent  witness  to  prove  that  the 
mortgage  had  been  paid.  id. 

8.  A  purchaser  with  full  knowledge  of  the 
claim  of  third  persons,  is  an  incompetent 
witness  for  the  vendor  in  a  suit  between  him 
and  such  persons.  Brown  v.  Lynch  and 
Lynch,  147 

See  Corporations,  13,  16,  25.    Practice 
25*26,27,51.    Usuby,  7. 
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